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MANAGING THE SOCIAL SECURITY 
DISABILITY INSURANCE PROGRAM 


TUESDAY, MAY 23, 1995 

House of Representatives, 

Committee on Ways and Means, 
Subcommittee on Social Security, 

Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:04 a.m., in room 
B-318, Rayburn House Office Building, Hon. Jim Bunning (chair- 
man of the subcommittee) presiding. 

[The advisories annoimcing the hearings follow:] 
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ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON SOCIAL SECURITY 

FOR IMMEDIATE RELEASE CONTACT: (202)225-9263 

May 3, 1995 
No. SS-2 

BUNNING ANNOUNCES SOCIAL SECURITY DISABILITY HEARINGS 

Congressman Jim Bunning, (R-KY), Chairman of the Subcommittee on Social Security of the 
Comminee on Ways and Means, today announced that the Subconunittee will hold a series of 
hearings on the Social Security disability insurance program. The first hearing will take place on 
Tuesday, May 23, 1995, beginning at 10:00 a.m. in room B-318 Rayburn House Office 
Building. On that day, the Subcommittee will examine broadly how effectively the disability 
insurance program is being administered by the newly-independent Social Security A dminis tration 
(SSA). The Subcommittee will hear testimony focusing on the causes and extent of the disability 
claims backlogs, what short- and long-term initiatives have been developed to address these backlogs 
and to conduct disability reviews, and various concerns surtoutxiing the agency’s implementation of 
these initiatives. 

The second hearing will be held on Wednesday, May 24, 1995, beginning at 10:00 a.m. 
in room B-318 of the Rayburn House Office Building. At that time, the Subconunittee will hear 
from any Member of Congress wishing to testily regarding his or her views on ways to improve any 
aspect of the Social Security disability insurance program. 

Oral testimony at the May 23 hearing will be heard from invited wimesses only. Wimesses 
will include representatives from SSA. the U.S. General Accounting Office, and employee and 
professional organizations. However, any individual or organization may submit a written statement 
for consideration by the Subcommittee and for inclusion in the printed record of the hearing. 
Members of Congress wishing to testify at the May 24 hearing are asked to contact the 
Subcommittee staff at 225-9263 no later than close of business May 17. 

BACKGROUND AND FOCUS : 

From 1984 to 1994, the U.S. population grew by 11 percent In the same 10 years, the 
number of individuals receiving Social Security benefits on account of disability went up 40 percent, 
from 4.8 million to 6.7 million. This surge in disability applicants and awards has created 
unprecedented increases in SSA disability workloaxls, particularly over the past four years. As a 
result, backlogs have occurred, causing unacceptable service delays to those suffering from severe 
disabilities, in particular, applicants who appeal their disability claims as far as a hearing before an 
Administrative Law Judge often wait over a year after first iqrplying to receive a final decision. 

A severe backlog also exists in the number of active disability cases requiring review to 
determine whether a legitimate disability continues. Experts estimate that for every SI spent on 
reviewing disability cases, about $6 in benefits can be saved. Congress passed legislation in 1980 
requiring SSA to periodically review at least 500,000 disability cases annually, and terminate 
benefits to those who have recovered. For the last five years, however, SSA has reviewed fewer 
than 100,000 disability cases, and in three of those years it reviewed under 50,000. As a 
consequence, GAO estimates that hundreds of thousands of individuals vdio have recovered continue 
to receive hundreds of millions of dollars of disability benefits to which they are not entitled, 
draining the disability trust fund, and eroding public confidence in the integrity of the disability 
program. 

The solvency of the disability trust fund is of particular concern to Subcommittee Members. 
In response to imminent insolvency. Congress passed legislation in 1994 shifting a percentage of the 
payroll tax from the retirement and survivors’ trust fund to the disability trust fund. Although the 
tax reallocation was projected to keep the disability trust fund solvent until 2015, the retirement and 
survivors’ trust fund is projected to lose $275 billion by 2008 as a result 


(MORE) 
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WAYS AND MEANS SUBCOMMITTEE ON SOCIAL SECURITY 


The Subcommittee is interested in ensuring that short- or long-term agency initiatives to 
streamline or alter various aspects of the disability claims process do not negatively impact public 
service, the integrity of the process, or the solvency of the trust funds. It is also interested in SSA’s 
efforts to identify the causes for the explosion in disability. 

DETAILS FOR SUBMISSION AND PRESENTATION OF TESTIMONY : 

Wimesses scheduled to present oral testimony are required to summarize briefly their written 
statements in no more than five minutes. THE FIVE MINUTE RULE WILL BE STRICTLY 
ENFORCED. The full written statement of each witness will be ineluded in the printed record 
of the hearing. 

In order to assure the most productive use of the limited amount of time available to question 
wimesses, all wimesses scheduled to appear before the Subcommittee are requited to submit 200 
copies of their prepared statements for review by Members prior to the hearing. Testimony for the 
May 23 hearing should arrive at the Subcommittee on Social Security office, room B-316 
Rayburn House Office Building, no later than noon, Friday, May 19, 1995. Fiulure to do so 
may result in the wimess being denied the opportunity to testify in person. Members scheduled to 
testify at the May 24 hearing are asked to submit copies of their testimony by May 19 if they would 
like Subcommittee Members to review it prior to the hearing. 

Any questions concerning a scheduled appearance should be directed to the 
Subcommittee staff at (202) 225-9263. 

WRITTEN STATEMENTS IN LIEU OF PERSONAL APPEARANCE : 

Any person or organization wishing to submit a written statement for the printed record of 
the hearing should submit at least six (6) copies of their statement, including their address and date 
of hearing, by Wednesday, June 7, 1995, to Phillip D. Moseley, Chief of Staff, Committee on Ways 
and Means. U.S. House of Representatives, 1102 Longworth House Office Building, Washington, 
D.C. 20SI5. If those filing wrinen statements wish to have their statements distributed at the 
hearing, they may deliver 200 additional copies to the Subcommittee on Social Security, room 
B-316 Rayburn House Office Building, at least one hour before the hearing begins. 

FORMATTING REQUIREMENTS : 


lack tiai—n pwim far irtattf ti fta fiMaitnaa ky a wtaan. aaj biIMw wt m aUMt aakatead fir tta prtuatf nmi m mr 
ffwti is raapoua tt a r aja art far antBaa cauaaia nut catfarw ta tta grtMtoaa Urtai Wm. tmf afitartt ar aiMItt art k 
caMpHaaea «ttk lhaaa faMatlaaa ^ r*****^ w tm >'*—***— 


I. an waiartata aid aaf aecanpaartaf aiklbtB far prtattac aart fea twad la dbifla akaea m iafiirtia paaar a^ aaj art neaid a trtal 
rtldpacaa. 

t Cakas af vkait dacartaeti aataattad u aikttit rtaurtat «U1 art ka accafiad far prfattaf. hrtaad. attlHt rtaiartal akaald ka Ntawead 
aad ^aud ar paripkruad MU aifelktt aataflal art ■aaBac tkaaa tpadfleaflau will ka ■alatilwad ti dw CartrtWaa Bias far raataw aad aaa ky tta 
CaaiwWaa. 


1 duuartaaa Ban caatala tka aaaa aad capaetty la wkkk tka wltaaas will aipaar ar. irt wittM mmmmM. ka aaiM aad iiapaaHy af tka 
parsaa aakHttai tka waiartaat. aa waO aa aay ellaaa ar panaaa. ar aay arpalirtla far wkaa ka wUaaaa apiNan ar far wkart ka rtataaiaai la 


darliiaiad rapraaaatattra mvf ka na fkiil aad a lopteal eottaa ar 
■ayplartaBUI kart win art ka k eladad la ka pctaiad raeatd. 


Tka akeaa rartrledawa aad Ikattaitat apply atfy ta u 
lad aatrty far dlaaikatlaa ta ka Marakan. ka praaa aad ka yrtke dwrlai fl 



I aaaraa af a pkMe kaaikf rtky ka 


Note: All Committee advisories and news releases are now available over the Internet at 
GOPHER.HOUSE.GOV under ’HOUSE COMMITTEE INFORMATION.* 
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ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON SOCIAL SECURITY 

FOR IMMEDIATE RELEASE CONTACT: (202)225-9263 

July 18, 1995 
No. SS-3 

Bunning Announces Social Security Disability Hearing 

Congressman Jim Bunning, (R-KY), Chairman of the Subcommittee on Social Security of the 
Committee on Ways and Means, today announced that the Subconunittee’s hearing on the Social 
Security disability insurance (DI) program will be continued on Thursday, August 3, 1995. The 
hearing will begin at 9:00 a.m. in room B-318 Rayburn House OfBce Buiiding. On that day, 
ihe Subcommittee will continue its examination of malfunctions in the disability program. The 
hearing will focus on management of the program, vocational rehabilitation, and the appeals process. 

Oral testimony at the hearing will be heard from invited witnesses only. Witnesses will 
include representatives from the U.S. General Accoimting Office and experts in vocational 
rehabilitation, program administration, and due process. However, any individual or organization 
may submit a written statement for consideration by the Subconunittee and for inclusion in the 
printed record of the hearing. 

BACKGROUND ; 

Witnesses who appeared at the hearing held in May testified that the Social Security 
Administration’s disability process redesign plan will not correct two of the program's most serious 
problems •• the discrepancies caused by differing standards in the disability decision-making process, 
and the variations in disability standards across the country caused by the impact of the Federal 
courts. 


In addition, only 6,154 of the 9.2 million disabled individuals receiving Social Security 
disability insurance (SSDI) and Supplemental Security Income (SSI) were successfully rehabilitated 
■n 1993 - and only 21 percent of those awarded were even referred for rehabilitation services. 

FOCUS : 

Chairman Bunning is committed to restoring fairness to the disability program by enabling 
those who are truly disabled to receive benefits quickly, and by slopping payments to those who 
have recovered. The Subcommittee will hear expert views on what action is needed to remedy the 
abysmal record of vocation rehabilitation of SSDI and SSI recipients, as well ways to improve 
malfunctions in the disability process. 

WRITTEN STATEMENTS IN LIEU OF PERSONAL APPEARANCE ; 

Any person or organization wishing to submit a written statement for the printed record of 
the hearing should submit at least six (6) copies of their statement (legal size), including their 
address and date of hearing, by Thursday, August 17, 1995, to Phillip D. Moseley, Chief of Staff, 
Committee on Ways and Means, U.S. House of Representatives, 1 102 Longworth House Office 
Building, Washington, D.C. 20515. If those filing written statements wish to have their statements 
distributed at the hearing, they may deliver 200 additional copies (any size) to the Subcommittee on 
Social Security, room B-316 Rayburn House Office Building, at least one hour before the hearing 
begins. 


(MORE) 
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WAYS AND MEANS SUBCOMMITTEE ON SOCIAL SECURITY 


FORMATTING REQUIREMENTS : 

Each statement presented tor printing to tbe Cmnnilttee bj a nltnass, any mttteo statemont or ezUblt 
snbndtted tor tbe printed record or any nritten conunonts In response to a reqnest tor wrlttn eoniments most 
eontorm to tbe gnldeUnes Usted below. Any statement or exhibit not bi eompnaneo wttb tbese gnldoUnes will 
not be printed, bnt wtU be maintained in ^ Committee flies tor resisw and nsa by Uie Committse. 

1. All statoments and any accompanying eiblblta tut prlnflng must be typed In single space on 
legalalxo paper and may not exceed a total ot 10 pages (only 2 legal-sixed copies need bo snbmittad tor 
printing pnrposes). 

2. Copies ot whole docnments snbmlttsd as exhibit material will not bo accepted tor printing. Instead, 
exhibit material shonld be reterenced and quoted ot paraphrased. All exhibit material not meeting these 
spedflcations will be maintained In the Committee flies for reriew and nse by the Committee. 

3. Statements must contain the name and capacity In which the witness will appear or, for written 
comments, tbe name and capacity of the person submitting tbe statement, as well as any clients or persons, 
or any organization for whom the witness appears or for whom the statement is submitted. 

4. A supplemental sheet must accompany each statement listing the name, full address, a telephone 
number where the witness or the designated representative may be reached and a topical ontllne or summary 
ot Iho comments and recommendations In the full statement This supplemental sheet will not be included In 
the printed record. 

Tbe above restrictions and limitations apply pn]i to material being snbmitted for printing. Statements 
and exhibits or supplementary material submitted solely lor distribution to the Members, tbe press and the 
public during the course of a public hearing may be submitted In other forms as desired. 


Note: All Committee advisories and news releases are now available over the Internet at 
GOPHER.HOUSE.GOV under ’HOUSE COMMITTEE INFORMATION.’ 

***** 
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ChairmEin Bunning. Since we have so many panels, I would like 
to get the hearing underway. 

Let me first welcome our witnesses and ^ests, especially the 
agency employees who have traveled so far to be here today. 

As is the custom of the subcommittee, without objection, we will 
dispense with opening statements except for the chairman and for 
my ranking member, Mr. Jacobs. Any member is welcome to sub- 
mit his opening remarks for the record. 

Today marks Social Security’s first appearance before this sub- 
committee since it became an independent agency on March 31. 
Social Security is the most important social program ever created 
and it needed to be rescued from the basement of HHS. Confess 
did that last year, and I am extremely proud of the role that Andy 
and I both had in the legislation that passed. 

Protecting Social Security is extremely important to the Amer- 
ican people. One way to do that is to ensure that the Social Secu- 
rity disability program is accurately administered. The numbers 
show that the disability program is in trouble. For example, over 
half a million denied claims are awaiting a hearing before an AU, 
administrative law judge. 

Part of the problem is Social Security’s management of the pro- 

f ram. Today’s hearing will focus on what action SSA, the Social 
ecurity Administration, is taking and whether its efforts will in- 
crease allowances of borderline cases, placing further stress on the 
program and undermining public confidence even more. 

SSA employees, as well as those at the DDS, Disability Deter- 
mination Services, and OHA, Office of Hearings and Appeals, are 
to be commended for the work they have done to raise productivity, 
cut processing time, and reduce backlogs. But SSA administrators 
must be cautioned that those of us who have been in Congress for 
a little while know that numbers do not necessarily tell the whole 
story. The key issue is not whether SSA is getting the numbers 
down but how SSA is getting the numbers down. 

Taken to extremes, one way to eliminate backlogs is just to pay 
more cases from the beginning, and there is no question that the 
numbers show that SSA is doing a terrible job getting people off 
the rolls. 

Of the 4 million disabled workers currentW getting benefits, 
roughly half, almost 2 million are long overdue for a continuing dis- 
ability review or a CDR. The CDR backlog grows by 500,000 each 
year. Just doing the required CDRs would go a long way toward 
restoring public confidence in Social Security. 

[The prepared statement follows:] 
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STATEMENT 

of 

CHAIRMAN JIM BUNNING 
Social Security Subconunittee 
May 23, 1995 


TODAY MARKS THE FIRST APPEARANCE BEFORE THE SOCIAL 
SECURITY SUBCOMMITTEE OF THE SOCIAL SECURITY ADMINISTRATION 
~ SSA - SINCE IT BECAME AN INDEPENDENT AGENCY ON MARCH 31. 
SOCIAL SECURITY IS THE MOST IMPORTANT SOCIAL PROGRAM EVER 
CREATED. WITH OVER 42 MILLION AMERICANS RELYING ON IT EVERY 
MONTH, SSA NEEDED TO BE RESCUED FROM THE BASEMENT OF HHS. 
CONGRESS DID THAT LAST YEAR, AND I AM EXTREMELY PROUD OF THE 
ROLE THAT I HAD IN THE LEGISLATION. 

WHAT HAPPENED AT THE RECENT CONFERENCE ON AGING - 
ATTENDED BY SEVERAL THOUSAND SENIOR DELEGATES FROM ALL OVER 
THE COUNTRY - DEMONSTRATES HOW IMPORTANT SOCIAL SECURITY IS 
TO THE AMERICAN PEOPLE. WHEN THE DELEGATES VOTED, THEIR 
NUMBER ONE CONCERN WAS PROTECTING SOCIAL SECURITY - NOT 
MEDICARE, IN SPITE OF ALL THE ATTENTION IT HAS RECEIVED. 

THE AMERICAN PUBLIC CLEARLY WANTS CONGRESS TO PROTECT 
AND STRENGTHEN THE SOCIAL SECURITY SYSTEM. ONE WAY IS TO 
ENSURE THAT THE SOCIAL SECURITY DISABILITY PROGRAM IS 
ACCURATELY ADMINISTERED. 

FROM 1984 TO 1994, THE U.S. POPULATION GREW BY 11 PERCENT. IN 
THE SAME TEN YEARS, THE NUMBER OF INDIVIDUALS ON SOCIAL 
SECURITY DISABILITY WENT UP 40 PERCENT, TO OVER 5.5 MILLION. OVER 
$42 BILLION IN DISABILITY BENEFITS WILL BE PAID THIS YEAR. AS A 
RESULT, CONGRESS HAD TO REDIRECT FUNDS LAST YEAR FROM THE 
RETIREMENT AND SURVIVOR INSURANCE TTIUST FUND TO THE DISABILITY 
INSURANCE TRUST FUND TO PREVENT THE PROGRAM FROM GOING BROKE 
THIS YEAR. THIS ACTION GOT LITTLE ATTENTION, BUT IN THE NEXT 
FIFTEEN YEARS, AS MUCHAS $275 BILLION COULD BE REDIRECTED FROM 
THE RETIREMENT FUND TO THE DISABILITY FUND. 

INDIVIDUALS WHO WORK AND PAY INTO SOCIAL SECURITY MUST BE 
ABLE TO COUNT ON DISABILITY BENEFITS TO SUPPORT THEIR FAMILIES IF 
SEVERE DISABILITY STRIKES. BUT BENEFITS SHOULD ONLY GO TO THOSE 
WHO ARE TRULY DISABLED. 
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THE NUMBERS SHOW THAT THE DISABILITY PROGRAM IS IN 
TROUBLE. PART OF THE PROGRAM’S PROBLEMS CAN BE ATITUBUTED TO 
SSA’S MANAGEMENT OF THE PROGRAM. OVER A HALF MILLION DENIED 
CLAIMS ARE AWAITING A HEARING BEFORE AN ADMINISTRATIVE LAW 
JUDGE. TODAY’S HEARING WILL FOCUS ON THE PROGRAM’S PROBLEMS, 
AND WHAT SSA IS DOING TO FIX THEM. WILL THE REMEDIES THAT SSA 
IS PROPOSING CURE THE PROBLEMS - OR ULTIMATELY CAUSE THE 
DEMISE OF THE PROGRAM BY ALLOWING MORE CLAIMS, PLACING 
FURTHER STRESS ON THE SOLVENCY OF THE PROGRAM, AND 
UNDERMINING PUBLIC CONFIDENCE EVEN MORE. I WILL BE ASKING GAO 
TO MONITOR THIS CLOSELY. 

SSA’S MANAGEMENT OF THE DISABILITY PROGRAM AFFECTS 
PROGRAM GROWTH IN MANY CRITICAL WAYS. BY AWARDING BENEFITS 
TO BORDERLINE CASES THAT SHOULD NOT BE ALLOWED, SSA 
ENCOURAGES OTHERS WHO ARE NOT TRULY DISABLED TO APPLY IN THE 
HOPE THAT THEY, TOO, WILL BE AWARDED BENEFITS. 

SSA EMPLOYEES, AS WELL AS THOSE IN THE STATE DISABILITY 
DETERMINATION SERVICES, AND OFEICE OF HEARINGS AND APPEALS, ARE 
TO BE RECOGNIZED FOR RAISING PRODUCTIVITY, CUTTING PROCESSING 
TIMES, AND REDUCING BACKLOGS. BUT SSA ADMINISTRATORS MUST BE 
CAUTIONED THAT THOSE OF US WHO HAVE BEEN IN CONGRESS FOR A 
WHILE KNOW THAT NUMBERS DON’T TELL THE WHOLE STORY. TAKEN 
TO EXTREME, ONE WAY TO ELIMINATE BACKLOGS WOULD BE TO SIMPLY 
PAY MORE CASES FROM THE BEGINNING. 

THERE IS NO QUESTION THAT THE NUMBERS SHOW THAT SSA IS 
DOING A TERRIBLE JOB GETTING PEOPLE ^ THE ROLLS. SSA MUST DO A 
BETTER JOB REVIEWING CLAIMS TO DETERMINE WHICH BENEFICIARIES 
REMAIN LEGITIMATELY DISABLED, AND WHICH ARE RECOVERED AND 
SHOULD HAVE BENEFITS STOPPED. 

OF THE FOUR MILLION DISABLED WORKERS CURRENTLY GETTING 
BENEFITS, ROUGHLY HALF - ALMOST 2 MILLION - ARE LONG OVERDUE 
FOR A CONTINUING DISABILITY REVIEW, OR CDR. THE CDR BACKLOG 
GROWS BY 500,000 A YEAR. 

WHEN SSA TALKS ABOUT CUSTOMER SERVICE, IT SEEMS TO FORGET 
THAT IT SERVES TWO GROUPS OF CUSTOMERS - THE APPLICANTS AND 
CURRENT RECIPIENTS, AND THE TAXPAYERS AND FUTURE RECIPIENTS. 



9 


BOTH GROUPS DESERVE TOP-NOTCH SERVICE THAT PROTECTS 
THEIR INTERESTS. 

DOING THE REQUIRED CDRs WOULD GO A LONG WAY TOWARD 
RESTORING PUBLIC CONFIDENCE IN SOCIAL SECURITY. I^OTN PEOPLE 
BELIEVE THAT A PROGRAM DOESN’T WORK, THEY STOP SUPPORTING IT. 
THIS WEAKENS THE PROGRAM, AND DOES A DISSERVICE TO TRULY 
DISABLED PEOPLE WHO ARE LEGITIMATELY ENTITLED TO BENEFITS. 

THERE ARE SERIOUS CONCERNS ABOUT SSA INITIATTVES TO 
STREAMLINE THE PROCESS. THE NUMBER OF EMPLOYEES TESTIFYING 
TODAY IS EVIDENCE OF THAT. THESE EMPLOYEES ARE TO BE 
COMMENDED FOR COMING FORWARD WITH THEIR CONCERNS. AS YOU 
LISTEN TO THEM, IT WILL BECOME OBVIOUS THAT THEY CARE DEEPLY 
ABOUT PROTECTING THE PROGRAM, RESTORING ITS INTEGRITY, AND 
ENSURING THAT IT FUNCTIONS AS IT IS INTENDED, PAYING ONLY THE 
TRULY DISABLED. 

BECAUSE THEY ARE THE CLOSEST TO THE PROCESS, THEY CAN BEST 
IDENTIFY WHAT DOESN’T WORK. WE SHOULD PAY CAREFUL ATTENTION 
TO THEM, AND I CERTAINLY HOPE THAT COMMISSIONER CHATER STAYS 
TO HEAR FROM HER EMPLOYEES AFTER SHE TESTIFIES. 

FINALLY, SSA IS NOW AN INDEPENDENT AGENCY, EMPOWERED BY 
CONGRESS TO MANAGE ITS OWN PROGRAMS, FORMULATE ITS OWN 
POLICY, AND ARGUE FOR ITS OWN RESOURCES WITHOUT UNDUE 
BUREAUCRATIC INTERFERENCE. CONGRESS WORKED HARD TO BRING 
ABOUT THIS CHANGE. I SINCERELY HOPE THAT SSA USES ITS NEW 
STATUS TO MAKE A DIFFERENCE IN THE LIVES OF THE PUBLIC IT SERVES. 
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Chairman Running. Before I yield to the ranking member, Mr. 
Jacobs, I would like to remind all the witnesses, with the exception 
of SSA and GAO, that they will be strictly limited to 5 minutes for 
their oral testimony. All witnesses are welcome to submit full writ- 
ten statements for the record. 

I would like to recognize the ranking minority member, Andy 
Jacobs, for any comments that he might have. 

Mr. Jacobs. Thank you, Mr. Chairman. 

My contribution to the quietude and happiness of this gathering 
is that I pass. 

Chairman Running. Thank you. 

Now we go to the introduction of our first witness. The first wit- 
ness will be the Commissioner of Social Security, Shirley Chater. 
She is accompanied by Susan Daniels, Rita Geier, and Charles 
Jones. I would like to welcome you all. 

Commissioner Chater, if you would proceed. 

STATEMENT OF HON. SHIRLEY S. CHATER, PH.D., 

COMMISSIO^JER OF SOCIAL SECURITY; ACCOMPANIED BY 

SUSAN M. DANIELS, PHJI., ASSOCIATE COMMISSIONER FOR 

DISABILITY; RITA GEIER, DEPUTY ASSOCIATE COMMIS- 
SIONER FOR HEARINGS AND APPEALS; AND CHARLES A. 

JONES, DIRECTOR, DISABILITY PROCESS REDESIGN TEAM 

Ms. Chater. Good morning and thank you very much for this op- 
portunity to discuss disability program issues with you. 

Whenever we talk about the disability program, our starting 
point has to be the dramatic growth in benefit applications that 
has taken place in recent years. For example. Social Security re- 
ceived more than 2.6 million initial disability claims in fiscal year 
1994. That compares to about 1.7 million in fiscal year 1990, rep- 
resenting a 60-percent increase in applications in just 5 years. 

We have done some analysis on the reasons for this growth, and 
there are a number of key factors that have driven these steady in- 
creases in disability applications. These factors include poor eco- 
nomic conditions in the early part of this decade, the growing num- 
ber of baby boomers who are reaching ages at which they are in- 
creasingly disability prone, a rise in the number of women insured 
for disability benefits, and the disability program changes resulting 
from legislation, regulations, and various court decisions. 

The Social Security Administration cannot control disability ap- 
plication increases that stem primarily from economic and demo- 
graphic developments, but there are actions that we can take and 
are in the process of taking to both improve the disability claims 
process and to control program CTowth. 

These actions include. No. 1, developing a more effective, efficient 
disability claims process that produces decisions both accurately 
and promptly. No. 2, ensuring that people who are no longer enti- 
tled to disability benefits are not continuing to receive benefits. No. 
3, helping more of our beneficiaries, those able to do so, to leave 
the benefit rolls and return to the work force. 

As disability applications have increased in recent years, people 
who come to Social Security for assistance have felt the impact. 
While we cannot control the number of applications we receive, we 
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can and we must develop a more efficient means of processing 
those claims. 

Last October we implemented short-term initiatives aimed at in- 
creasing productivity and reducing pending disability claim work- 
loads. Productivity, I am pleased to say, has increased in our Office 
of Hearings and Appeals and we have seen very positive results in 
the State Disability Determination Services. Pending workloads in 
the States have dropped by about 45,000 or 6 percent, and process- 
ing times have decreased slightly since the short-term plan was im- 
plemented last October. 

While we are pleased with this success, we also realize that more 
dramatic change must take place in order to make the disability 
claims process more efficient for the long run. The process that we 
have today cannot adequately handle the workloads we are facing 
now or will face in the future. It is too slow, it is too expensive, 
it is too inefficient. It is a process that cannot be fixed by marginal 
incremental change. It is in need of a total redesign. 

Today, for example, as many as 26 different employees are in- 
volved in processing an initial disability claim. If the claimant ap- 
peals an unfavorable decision and requests a hearing, about 45 
people are involved in handling that single case. 

So our plan to redesign the disability program is the result of 
input from SSA employees, from State employees, and the public, 
as well as expert advice from companies, acauemic institutions, or 
advocacy CToups and consulting firms with redesign experience. 

This redesign plan, which will be fully implemented by the year 
2000, is discussed in detail in my written testimony, but let me just 
say that it will result in a process that is customer friendly and 
produces decisions more quickly and accurately. A critical part of 
the plan is extensive use of information technology to provide 
world-class service to those who come to us for assistance. 

This, I should add, will depend on full funding of SSA’s automa- 
tion investment fimd, the $88 million in the fiscal year 1995 appro- 
priation, and the $357 million requested for fiscal year 1996. 

In the end, we will have a disability claims process that will have 
only 7 or 8 employees involved, not 26, and our goal is to process 
claims in about 60 days. On an appealed claim requiring a hearing, 
we will have 14 employees, not 45, involved, and that case, we 
hope, will be processed in approximately 165 days. 

I would like to say something about CDRs, if I may. To help con- 
trol program growth, we are committed to increasing the number 
of continuing disability reviews that the Social Security Adminis- 
tration performs each year. In fiscal year 1995, we expect to proc- 
ess about 271,000 reviews, the largest total in 6 years. We have 
proposed a budget for fiscal year 1996 that will enable us to proc- 
ess 431,000 reviews. That is a threefold increase in just 2 years. 

We have also developed a more efficient review process that will 
save the Social Security Trust Fund $6 for every $1 spent conduct- 
ing continuing disability reviews. 

We will also be addressing program growth by developing and 
implementing new employment strategies designed to help individ- 
uals with disabilities return to the work force. We have found that 
most individuals with disabilities have a strong desire to work, and 
we are intent on helping them do so. I am optimistic that we can 
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help many of our beneficiaries achieve a more rewarding life while, 
at the same time, reducing disability program costs. 

We are committed to improving the Social Security disability pro- 
gram, and as we make these improvements, Mr. Chairman and 
members of the subcommittee, we look forward to working closely 
with Congress, to work together to ensure that we have a program 
that serves the American people in an efficient and responsive 
manner. 

I would like to answer any questions that you have, but I would 
also like to tell you who is with me today so that you know their 
expertise and the positions they hold. To my far right is Rita Geier, 
who is our Deputy Associate Commissioner for Hearings and 
Appeals. Dr. Susan Daniels, to my left, is the Associate Commis- 
sioner for Disability. 

Chuck Jones, to my right, is the director of our Disability Process 
Redesim Progpram. He was previously the president of the National 
Council of Disability Determination Directors. He held that title 
when he was the Disability Determination Services director for the 
State of Michigan. 

Mr. Jones is coordinating our disability redesign implementation. 
Dr. Daniels is spearheading the retum-to-work initiative that I dis- 
cussed in my testimony. The disability program at OHA falls under 
the jurisdiction of Rita Geier. 

We will all be pleased to answer your questions. 

[The prepared statement, attachments, and supplemental infor- 
mation follow:] 
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TESTIMONY OF SHIRLEY S. CHATER 
COMMISSIONER OF SOCIAL SECURITY 

Thank you for inviting me here today to discuss the administration of the 
disability insurance (DI) program. As you know, this is my first time before this 
Subcommittee since SSA became an independent agency on March 31, 199S. We are 
truly entering a new chapter in our history. I would, therefore, like to emphasize 
today that I am strongly committed to working with the Congress on all issues 
affecting programs administered by SSA. Working together, I believe we will be 
successful in providing the public with the quality, integrity, and efficiency of service 
that they expect and deserve. 

You asked me to focus my testimony on the causes and extent of the disability 
workloads we are facing, the initiatives we have developed to address them, and 
disability program growth. 1 am pleased to report that we have made measurable 
progress in managing our initial disability claims and hearing-level workloads and have 
substantially increased the number of continuing disability reviews (CDRs) that we 
conduct. I will be providing more detail about these improvements later in my 
testimony. I would also like to tell you about one of our initiatives which will assist 
beneficiaries in re-entering the workforce-our return- to-work strategy. But before I 
discuss these issues, let me briefly describe the disability program and the people it 
serves. 

OVERVIEW OF THE DISABILITY PROGRAM 

The purpose of the DI program, as reflected in Congressional Committee reports 
in the SocM Security amendments of 1956, is to extend Social Security protection for 
workers and their families due to the loss of earned income when the family provider 
becomes disabled. To qualify for disability benefits, a worker must meet two basic 
requirements. That is, a person must have worked a prescribed period of time in 
employment that is coveted under the Social Security program and must be imable to 
engage in any substantial gainful activity because of a medically-determinable physical 
or mental impairment. Further, that impairment must be expected to last for at least 
12 months, or to result in death. 

In fiscal year (FY) 1994, the DI program provided benefits totalling about $37 
billion to 5.S million disabled individuals and their families. These individuals are 
among our most vulnerable citizens, who, in many cases, depend upon Social Security 
benefits for their very existence. These facts are important to keep in mind as we 
examine the DI program. 

OVERALL DI PROGRAM GROWTH 

Despite the fact that disability requirements are very difficult to meet, the DI 
program has experienced increased growth in recent years. Growth like this is not a 
new phenomenon. Historically, the DI program has experienced other surges in 
growth. During the early and mid-1970s, the number of beneficiaries in the DI 
program increased dramatically before leveling off in the late 1970s and then 
declining. Program growth continued to decline until FY 1984 when a steady 
progression of growth began and continued throughout the remainder of the 1980s. In 
the early 1990s, the program experienced a sharp increase, and then returned to a 
steady progression of growth. 

Reasons 


It is crucial to analyze the reasons for growth in the disability program in order 
to successfully plan for: (1) our resource needs to deal with future workloads; and 
(2) policy changes to meet the needs of a potentially changing society. To determine 
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the causes for the recent growth, SSA, in conjunction with the Department of Health 
and Human Services, conducted an analysis in 1992 of the DI program and prepared a 
report which presented some preliminary findings for the Board of Trustees of the 
Federal Old-Age and Survivors Insurance and Disability Trust Funds. We were unable 
to quantify the impact of our preliminary findings, such as unemployment and 
demographics, on program growth. Therefore, the Board of Trustees recommended 
that we initiate a research effort to establish whether the growth represents a temporary 
phenomenon or a longer-term trend. 

In response to this recommendation, in 1993 we began major short- and long- 
term research efforts, including contracting with Lewin-VHI, a highly respected social 
research analysis firm, to produce an independent assessment which would quantify the 
reasons for disability program growth. 

We know that program growth is driven by both an increase in the number of 
applications and a decrease in benefit terminations. For example, SSA received more 
than 2.6 million initial disability applications in FY 1994, compared to about 1.7 
million in FY 1990~an increase of more than 60 percent in just 5 years. 

Lewin’s findings to date confirm the relationship between the increase of 
applications and program growth. Lewin found that about half of the 40 percent 
increase in the number of applications between 1988 and 1992 relates to Ae early 
1990s recession, population growth and aging, and increases in the number of women 
insured for disability benefits. Specifically: 

• The number of applications increased in the early 1990s when poor economic 
conditions prevailed. Lewin found that about 20 percent of total DI application 
growth related to increases in the unemployment rate between 1988 and 1992. 
Moreover, Lewin estimated that had the unemployment rate remained the same 
in 1992 as in 1988, 62,000 fewer applications would have been filed just in 
1992. 

• Also, Lewin estimated that 15 percent of application growth relates to 
demographic factors such as the baby boomers entering disability-prone years, 
and 10 percent relates to the increasing proportion of women who have worked 
long enough to be insured for DI benefits. We expect these trends to continue. 

• Lewin’s findings showed that the remaining half of the application growth was 
related to other factors, such as AIDs, State program cuts and DI program 
changes resulting fi-om legislation, regulations, and court decisions. 

As I already indicated, the other factor affecting DI program growth is disability 
benefit terminations, or the number of people leaving the disability rolls. Disability 
benefits are terminated when a beneficiary medically improves, returns to work, dies, 
or reaches age 65 and transfers to the retirement rolls. The annual percentage of 
beneficiaries whose disability benefits are terminated has steadily declined. In FY 
1990, benefits for about 1 1 percent of DI workers were terminated. In FY 1994, the 
figure dropped to about 9.5 percent. Ihis decline is due to: 

• increased life expectancy, 

• more awards to people with disabling mental impairments who tend to be 
younger and physically healthier, and 


a lower average age of disability beneficiaries due to die baby boom cohort. 
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Continuing Disability Reviews (CDRs) 

While SSA has little or no control over certain factors affecting the increase in 
the number of applications, we have a process that can affect the number of 
beneficiaries who remain on the DI rotls-continumg disability reviews (CDRs). Also, 
we have a strategy to assist beneficiaries to re-enter the workforce. Let me first briefly 
provide you with some background on CDRs and bring you up to date with our current 
actions in this area. Following that, I will explain what we are doing to encourage 
beneficiaries to seek employment 

The Social Security Act requires SSA to review the ccmtinuing eligibility of 
individuals with non-permanent disabilities at least once every 3 years. This was 
intended to ensure that individuals remain on the disability rolls cmly if they continue 
to be disabled according to the statutory definition. 

In the past, as initial claims woridoads escalated, difficult decisions had to be 
made about the prudent use of limited administrative resources. Thus, decisions were 
made in previous years to give highest priority to processing initial claims and less 
emphasis was placed on CDRs. Recognizing that we needed to strike a better balance 
between addressing the growing workloads in initial disability claims and conducting 
CDRs, we implemented a more efficient CDR proems in 1993. 

The new CDR process includes a profiling method that helps identify those 
disability beneficiaries scheduled for CDRs who are most likely to have medically 
improved as well as those with little likelihood of improvement. Once profiled, those 
cases identified as likely improvements are sent for a full medical review. Those 
identified as having little likelihood of improvement are sent a questionnaire asking for 
updated information about fiieir medical condition, and their responses are reviewed 
against information in our files. This process allows SSA to identify certain cases for 
a full medical review based on the beneficiary’s response which indicated a greater 
likelihood of medical improvement than predicted earlier. 

The new process which is almost twice as cost effective immediately began to 
pay dividends. For every dollar invested in administrative etqtenses (calculated on a 
lifetime present-value basis), we realize about $6 in program cost savings. 

In addition to implementing a new CDR process, we are detomined to increase 
the number of CDRs we conduct. In FY 1995, we erqpect to process about 271,000 
CDRs, the most processed since FY 1989. And, we proposed an FY 1996 budget 
which would establish, for the first time ever, an earmarked amount for processing 
CDRs. The $215 million requested will allow us to process 431,100 CDRs~a nearly 
three-fold increase over the 152,000 reviews process^ in FY 1994. 

I want to assure you that we are committed to intensifying efforts to ensure that 
only those people who ate eligible for disability benefits receive them. Therefore, as 
we refine our CDR process, we will continue to employ quality assurance measures to 
ensure the integrity of the process. 

Retum-to-Work Strategy 

Another key initiative related to program growth that we have undertaken on a 
priority basis is our retum-to-work strategy. The employment strategy is designed to 
help individuals with disabilities re-enter the workforce. This is a crucial effort since, 
historically, very few individuals who receive DI benefits ever leave the rolls to return 
to work. 
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I have established a proactive strategy team, headed by Dr. Susan Daniels, to 
develop approaches to increase the employment of current and potential disability 
beneficiaries. In the near future, we will make decisions about how best to design 
employment strategies. I am c^timistic that we can help many of our beneficiaries 
acUeve a more rewarding life, while at the same time t^ucing disability program 
costs. 

DISABILITY CLAIMS PROCESS 

Let me now turn to another issue you asked me to address, our disability claims 
workload. To give the discussion of workloads context, I want to briefly describe how 
disability claims are handled today. 

Initial disability claims are taken in Social Security offices located throughout the 
country. Local field office staff request and evaluate information about the non-medical 
aspects of each person’s claim, such as whether or not the individual has worked enough 
to qualify for benefits. Field office staff also obtain information about claimants’ 
impairments, including treating medical sources. Claims are then forwarded to the 
federally-funded, but State-qdministered, disability determination services (DDSs), in the 
State where the person lives. State DDS staff obtain and review necessary medical 
evidence and make the disability determinations based on Social Security regulations and 
guidelines. This process has been in effect since the beginning of the disability program 
and was designed to take advantage of the States’ established links with the medical 
community and experience in dealing with the needs of the disabled in State programs. 

Individuals dissatisfied with their disability decision may request a reconsideration 
which is reviewed at the State DDS. If the reconsideration is denied, individuals may 
request a hearing before an administrative law judge. And, if still dissatisfied, individuals 
may request an Appeals Council review. Each level of review involves multi-step 
procedures for evidence collection, review, and decisionmaking. 

The current disability process is very lengthy and time consuming. One of the 
main reasons why it takes so long is that many employees handle each claim. As many 
as 26 employees are now involved in processing an initial disability claim, and about 45 
employees are involved in processing an appeal in which the claimant has requested a 
hearing before an administrative law Judge (ALT). This process, combined with the 
increase in initial disability applications in recent years, has had a tremendous effect on 
our initial disability workload. 

We have also experienced particularly high increases in the number of requests for 
hearings filed over the last several years. This increase is not surprising, however, 
considering that in FY 1994 we processed one million more initial disability claims than 
in FY 1990. Let me explain. Accelerating the number of initial disability claims 
processed has a direct impact on workloads at the hearing level. That is because many 
beneficiaries who receive an adverse determination appeal their decision. Thus, the more 
initial claims processed, the mote denied and the more appealed. 

I am pleased to report that in FY 1994 we were able to process 40 percent more 
hearing cases compared to FY 1990. This improvement was accomplished with a 44 
percent increase in the use of overtime and the hiring of about 200 additional AUs in FY 
1994. Even so, we have not been able to keep up with the increase in requests for 
hearings. Workloads increased 34 percent in FY 1994 and processing time averaged 337 
days compared to 263 days in FY 1993. 



17 


SOLVING THE WORKLOAD PROBLEM 

The enormous challenges facing the disability program in the form of 
unprecedented workloads combined with staffing reductions required that we take 
immediate action. We responded to die iqiwaid trends in disability workloads with two 
important initiatives~a ShOTt-Term Disability Project and a redesign of the disability 
process (which should be fiiUy implemented by die year 2000). 

While the primary objective in die disability redesign effort is to improve the 
entire disability process, the goal of die Sluxt-Tom plan is to significandy reduce the 
number of pending claims by December 1996 in a way that will support die long-term 
redesigned disability process. In addition, quality assurance principles are built into these 
initiatives. 

Short-Term Disability Project 

The Short-Term initiatives will reduce the number of claims pending in the State 
disability determination savices (DDSs). As part of the initiative, we are providing 
additional funds to DDSs to increase dieir case processing c^iacity, and we are 
redirecting headquarters staff to assist in processing workloads. 

We have already seen positive results in the State DDSs’ pending workloads from 
our Short-Term initiatives. Pending workloads have dropped by about 45,000, or 6 
percent, and processing time has decreased slightly since the Short-Term plan was 
implemented last October. These results are encouraging. 

With regard to pending hearing-level workloads, while the numbers have 
increased, we have not fiiUy implemented the most significant actitms. We believe we 
will begin to see a decline in poiding cases before the end of the year. These actions 
include: 

• expanding the prehearing conference procedures to ensure claimants’ files are 
complete; and 

• granting temporary authority to erqrerienced staff attorneys and paralegal specialists 
to make allowances in certain prdiearing cases. 

It is important to understand that these initiatives preserve the key principles and 
parameters of our adjudicative process-tfae decisional independence of ALJs and the 
rights of claimants to a hearing. They also preserve the exclusive role of AUs to hear 
and decide cases rather than burdening them witii matters that do not require their 
expertise. 

Redesign of the Disability Claims Process 

This brings me to a discussion of our long-term effort to im]xove the disability 
claims process~the disability redesign. Many of SSA’s procedures for processing 
disability claims ate based, in large part, on procedures tegun 40 years ago. Our 
customers view the disability process as burraucratic and unresponsive to their needs. 
And, our escalating workloads have made it difificult for SSA to provide a satisfactory 
level of service to claimants who file for disability benefits. As you know, one of our 
goals is for Social Security to become a world-class service provider, and considering the 
many challenges facing the DI program, we determined tiuit our first efforts to achieve 
this goal would address the disability determiruOion process. 
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Moreover, it was clear even before I arrived at SSA that the current system was not 
working and that incremental change would not fix it I doubt that anyone involved with 
the current process, and who has observed the avalanche of work flooding into field 
offices, the State DDS, and the Office of Hearings and Appeals believe that tinkering at 
the edges will permit us to give the American public the service they deserve. 

The primary objectives of this new redesign effort include making: 

• the process "user fiiendly.'' Claimants will be able to choose their mode of access 
to SSA— in person, mail, phone, computer, through third parties, etc.; 

• the right decision the first time. Two examples of changes that support more 
accurate decisions are enhanced quality assurance and simplified decision 
methodology; 

• a decision as quickly as possible. The redesign creates additional opportunities for 
face-to-face interviews with the claimant. In addition, disability claims’ 
documentation will be greatly improved; and 

• work satisfying for employees. Teamwork and workforce empowerment are 
fundamental ingredients in the new redesign process. 

The success of the redesigned process will be measured against these overall 
objectives and, of course, emphasis will be continually placed on overall measurement 
fiom the customer’s perspective. 

Our redesign plan is the result of a rigorous, high-level investigation of the 
reengineering efforts of companies, public organizations, academic institutions, and 
consulting firms with the most hands-on ejqrerience in reengineering. We also facilitated 
open communications with various unions representing both SSA employees and State 
DDS employees and various management associations recognized as having an interest in 
disability issues. 

The redesign of SSA’s disability process is a long-term initiative with a project life 
expected to run beyond the turn of the century. Nevertheless, we are moving quickly to 
implement those aspects of the new process that can be implemented in the near-term, 
including major changes in the way claimants access our process and the way we process 
initial claims and requests for a hearing. More specifically we are: 

> Enhancing public information. Comprehensive disability information will be 
available to claimants, medical providers, and appropriate organizations, with 
particular emphasis on claimant participation in securing medical evidence; 

• Training disability adjudicators on critical areas. We are preparing training materials 
for adjudicators on: the evaluation of pain, residual functional assessment, and 
weight given to treating source evidence; and 

• Developing an adjudication officer position. The adjudication officer would conduct 
pre-hearing conferences to narrow the issues of a case and, if the evidence warrants, 
issue &vorable decisions based on the record. 

I would like to emphasize fliat any regulation-based change in the process will be 
tested and reevaluated before fiilly implemented. 
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In addition, information technology will be a vital element in the new disability 
claim process. The new process relies heavily on fully funding of SSA’s automation 
investiment fund--the $88 million enacted in the FY 1995 sqtpropriation and the 
$357 million requested for FY 1996. Automation is necessary so that electronic files that 
can be accessed from any SSA ofSce. Accordingly, SSA will take advantage of the 
"Information Highway” and those technological advances diat can improve the disability 
process and help provide world-class service. When fully implemented, we expect that 
the number of employees handling an initial disability claim will be reduced from as 
many as 26 to 8 employees and fiom as many as 45 to up to 14 employees at the 
hearing-level. Also, initial disability claims processing time will be reduced to about 60 
days for initial decisions and to 225 days for decisions at the hearings level. 

The new disability process represents a change in the lives of most of our employees. 
This has created a great deal of anxiety. Our employees are concerned because there will 
be major changes in the way in which they will work, and there is potential for 
relocations. While maintaining a focus on improving customer service, we will also be 
attentive to the concerns of our employees. 

CONCLUSION 

Although our progress to date is encouraging, we are by no means satisfied. The 
effort to make the disability program work better for Americans will require our 
dedicated effort and long-term commitment. 

Therefore, in closing, let me summarize our approach to dealing with our disability 
workloads. 

* First, we are totally redesigning a process that is not working well~our new process 
will be completed by the year 2000; 

* Second, we are taking steps in the short-term to significantly reduce pending levels 
and processing times; 

* Third, next year we are almost tripling the number of continuing disability reviews 
we will conduct; and 

* Finally, we will continue to find ways to improve the process by focusing on our 
customers’ needs. The public deserves a thorough, timely, responsive process, and 
we will deliver it. 

We look forward to working closely with Congress as we move forward in 
implementing the disability redesign that will bring us much closer to providing world- 
class service to disability claimants. 
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"JUL 1 8 1995 


The Honorable Jim Sunning 
Chair, Subcommittee on 
Social Security 
Committee on Ways and Means 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Sunning: 

As requested in your letter dated June 27, 1995, we are providing 
answers to questions for the record that relate to the hearing 
before your Subcommittee on May 23-24, 1995. 

In response to your concerns about the ongoing relationship 
between the Social Security Administration (SSA) and the General 
Accounting Office (GAO) , as has always been the case, SSA will 
continue to cooperate with GAO and will provide statistics and 
other information requested in connection with their audit of SSA 
management of the disability program. We have a good working 
relationship with GAO which we intend to maintain. 

You asked about SSA's response to proposals to involve third 
parties in the disability insurance (DI) claim process. SSA's 
Plan for a New Disability Claim Process stresses the importance 
of involving third-party organizations in that process . The 
Allsup proposal you referred to represents one potential way of 
achieving the goal of increased third-party involvement. 

However, SSA cannot simply implement the proposal. All federal 
agencies must follow the procedures of the Federal Acquisition 
Regulation for awarding contracts by other than full and open 
competition. We are still evaluating the substantive aspects of 
the proposal and, once we have completed this evaluation, we will 
notify All sup. We have some concerns about entering into 
agreements with any entity where the proposal has not been 
subjected to the competitive bidding process. 

In your letter, you also inquired about the status of proposals 
to consolidate our Regional Office operations. As you know. 
Regional Office consolidation — from ten to five offices — was 
approved under Phase II of the Administration's Reinventing 
Government (REGO II) initiative. We commissioned a small 
workgroup of senior career managers, representing all regional 
components of the independent SSA, to examine this proposal and 
to develop options that would provide optimal service to our 
customers, while carefully considering the impact on our 
employees. 



SOCIAL SECURITY 

Office of the Commissioner 


SOCIAL SECURITY ADMINISTRATION BALTIMORE MD 21235-0001 
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In developing their options, we asked the workgroup to consider: 

o Cost savings, 

o Geographical balance, 

o Workloads, 

o Demographic patterns and projections, 
o Transportation access, 

o Impact on employees, 

o Facility of communications, 

o Interaction with other Federal agencies and the Federal 
Court system, 

o Impact on Customers, and 

o Consideration of State relation issues. 

The workgroup is currently finalizing its report, and will be 
presenting recommendations to me in the near future. After 
careful consideration of the factors, I will make my decision and 
inform you expeditiously. 

Our responses to your nine questions are enclosed. 


Sincerely, 



Shirley S< Chater 
Commissioner of 


Social Security 

Enclosures 
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QUESTION 1 

Please provide annual estimates of the amounts that will be 
reallocated to the disability Insurance (DI) trust fund from 1994 
through expected exhaustion of the fund In 2016 as the result of 
enactment of H.R. 4278, the Social Security Domestic Employment 
Reform Act (P.L. 103-387). In addition, please provide this 
Information In chart form, expanding on table II.FIO (Operations 
of the DI Trust Funds) and table II.F12 (Operations of the Old 
Age and Survivors Insurance (OASI) and DI Trust Funds) of the 
1995 Trustees’ Report. 

Response 

According to SSA's Chief Actuary, about $499 billion will be 
reallocated from the OASI to the DI trust fund from 1994 through 
2016 as a result of the tax reallocation enacted In P.L. 103-387. 

Historically, reallocation of rates has been used on occasion to 
alleviate temporary funding problems encountered by the trust 
funds. The 1977 Amendments reallocated money from OASI to DI to 
help resolve temporary financing problems encountered by DI In 
the late 1970s. Conversely, funds were reallocated from DI to 
OASI In 1980 and 1983 to help avoid depletion of the OASI trust 
fund. Had the funding for the DI program In the 1977 amendments 
been retained, the DI trust fund today would actually have an 
actuarial surplus over the next 75 years. 

Additional Information Is provided In the attached tables. 

(Note: Because of slightly different Interest payments that 
result from reallocating funds from one trust fund to another, 
the combined OASDI assets are slightly different from those shown 
In the 1995 Trustees Report.) 

Attachments 
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Estimated Social Security Taxes 
Reallocated from the OASI Trust Fund to the DI Trust Fund 
As a Result of the Enactment of P.L. 103-387 
(In Billions) 


Calendar Reallocated 
Year Taxes 


n994 

~ST8:0 

1995 

20.1 

1996 

21.0 

1997 

16.5 

1998 

17.0 

1999 

17.8 

2000 

14.5 

2001 

15.0 

2002 

15.8 

2003 

16.7 

2004 

17.6 

2005 

18.7 

2006 

19.8 

2007 

20.9 

2008 

22.1 

2009 

23.4 

2010 

24.7 

2011 

26.1 

2012 

27.5 

2013 

29.0 

2014 

30.6 

2015 

32.2 

2016 

34.0 


Total 1994-2016 $499 


Social Security Administration 
Office of the Actuary 
July 17, 1995 



24 


o w >-> 
z s » 
s o c 

M J- ^ ^ 

Q U) 3 w 

3 3 td 

2 : a. Z 


• • f* 

2 S 

A“"S 
“? « 
- »^ •> H 
m m M if, 
«) u »v 
4 « « 
o w t- <-« 


e • 

li 

< a 


gf. 


H O 

p y 

r« Z 


u en^ 

5-S! 

U 3 M 


n ^ « a in r* «A 
<d o r* in 'V n 


■ o f» m ^ w r* 
' *n i/> 4« r* « ^ 
* «» ffi in m m O' 
’ in o m m “ ^ 
’ n ^ » m 10 m 


a <4 a « m <*) <0 

. ^ ^ M n rt ^ 

ji a a o p* 


9«inHHa OOHNC 
r*v> o>e* ▼ 4’ in «» »■ 
r4nar-0 f»v>iftr'P 


« « m in 0 


NOPtao w a lA <n A 
Piao^o iAr4ainn 
aac*p>a aaaoH 


o 19 r> oi m 

a n a <4 o *n 

o a IT « m a 


n a O 
» a r> 
B a t— 
0 M a 


NO9H0 ainmam aaowrd h 

or*a0O <40aaa c* 

r* a H n a asnao «n r* o v a n 

rt a « « ^aaaa a a r> p* r> a 


I N P* ^ 2 * H H 


«n«4ear* aHp‘p*M 

aap«ap< 

p> o p> a a . - . . 

p>«fnaa (4o>-iaa <paroaa <4 

»Haap»a >POP*ap< «4 

^aaua aaap>p> aaasM rt 


' a a IS a n a 
I a (S r* PI o* * 

' o n a a o n 


>oaapi anaoa 


e 0 H p( (S 1*1 
H H H tS tS H 


. _ _» a « r* 0 a 

ap>a aaaaH a 

p>aisH WHp-arS M 

_rBOp>r> p»p»aa^ *-1 

r.r>aaa o*HisP«ri a a a p» a a 

WpIHfSfS <4 


aoHaf* oar* 

as M 0 a ** .*>.«.»»• 


»«p>o oat><*ia a 

nf^aa rsanaa a 

■ta'^oisaaaaa 

222:^2 a 

n a o o i-i 

fS r4 H 


a p* a a 


«P|MP«P1 


.-( a a a M aooaa 
riPtisaa wooaa 
aoaais Haap>o 


'2 oPcsPiPi aaaaa p-aaaa 

nmSism Misnwfs p«fS««pt 


n a p> o a o PI 

e N a a a a a 

■4 m a p- 9 p' a 
D a ^ a a a p" 

- PI o r* a a PI 


AapiiS aoopiis oa-«p«a a 

r4<saa Maaaa naana 

wnap* ap^aap* t- a rt •"! a « 

^pina aaop-a- •pip'I'S 2 

aar'a ap-r»«a 2 

o«-ir«ri aaaa»< 2 

H«SHrl HMf-IHPI P« IS M PI IS Pt 


R) O (D 
« -H C 
>« ^ 0) 
<0 m 

«H Oi 
O «M 
V o 
o* a 
esc 
•H Ck o 
e -H 
e -u 4J 
■H « <0 

CT* 3 X 
0 w Id 
® es r* 


O O 
0) 03 

c 

« 

(xa 
X o 
U 6 

o 

O M 
> -H 
•H 

4J « M 
(d cd Id 
M O 
•p -a >i 
n Id 

•HOW 

c u o 

■H fH 
S -H TO 

*0 0 3 
< OS U 


t I I I I I 


>• OS c 
O U« 0) 
cQ m 


0 0 0 0 0 0 9 


eooeo 00000 0000 c 


0) 

n ^ O 
CUM 
« ;4 

a o 

X 

M C 


S t 

s ^ 


* 91 o ooSSo OOOOH 22 hhh 

« 2 o 00000 00000 ®®222 

«3rt pipiispirt fiPiispifs Misoisis 



25 



• « f* ♦ * • 2 


l!or4«»iA 2£!f!Ci 

• •nr*'# 22222 

> ^ i«> r» n 
K« 4 nwe> 

• « 4 «>i« 4 (« nmn^^ 


r^ <4 10 •»» o 
0 ^ ^ <4 O lA ^ 
« rt «• 9 « •> n 
<4 <r « «*B 9 «• 



Mn «r e 9 


92S2Smo •??»•*< »9«92 2*“222 2 

o25Z222 9i0(0t*9 o*4rt99 f»90^f5 5 

*SSSSSS SS! 5 h <4 ««««.*« Mptrtrtrt « 


M 9 me 9 9 i>f«» 9 e 
•klAMOft r>99rtO 
fir<9l0f4 #4f«mAIA 
(«< 4 i 400 

•> 0 < 4 («n 9 “ — — 


9 ^ ^ tm A f^ ^ ^ 9 

ss 2:9 

;;W999I0 9r“l-99 

**222222 SSSoS 9KiftS9 So^rtt* 

922S22S SS^Af* 99909 90999 

^222222 Sm 999 OAAMU 9r<99tA 

SSRSSS" S5SS- -««»» »«»»« 


< 4 r 4 AHHHH H 


99r»9t» 9 9 9 9 9 9 




*> 

a 

8 

U 


e tt e 

tiiJS 

«M X 

o o u 

•H a 

ss 




^ IM «.> 

•a o « 

7 tG M 

: a c 4 i 
•I b« o « 
s •H w 
S 4 i «* e 
4 a « w 
7 * a X e 
» u « 'O 
a &• H < 


• QS e • 
> b« O » 

I e CQ c 

o 
K a 
a X 

tt u 


Interchg - Railroad Retirement Board Interchange 
EOY - End of Year 



II tswo 


26 


SS5SSS SSSS2 25PSS SSJ25 S 

SSS 5 S 5 sasss sasss asasj 3 

S£22£S nMniA* Ni-Nffi •« 

SSSSSS ertiAfO r* 

iniA«*r>»o J3 h« 5 h 5 *<«««« rn^nw^ ♦ 


n^ — wiAMMO tA<Ai*r«<A m 

<^2aSS!*IS S^MOn MMHWO IBIAfMlAO « 

HjJgSJJSjJ ©o^MW* rtnt^iAM •>* 

«^S52sS 5^?*5 £5JgSS5 sjesss 3 


— MM©*© inMH*M n*MO* M 

SSmmO©* mSiAWM tfltAlAvO * 

2^33^1^* 3 ©mm* ©sonM n*M©r* r> 

mnnnnnM m**«* ©©tAiAM laiAM©* « 


OM*^>A *t^* 0 ^ M 
« 3 p 4 » 4 IA*M ©©MHM ©**riM M 

32^33323 MM«<A© r> * o * © ©8>er»* * 

H^nMnMM MM««M MMMrtM MM*** * 

SSSS 2 SS ssass ssssa !ss?s s 

Isassss issss assss sssaa 3 

ssaaasR sass? sssss ssass s 


sasssss sspss sssss sasa; s 
S““S5aK aasaa sasss sssss s 
-sissss PSSoH 35 sa- saass s 

sssssss 5gEg3 ssaas sspa; s 

•aSasss asasa sssss assss a 

^MMMrt****©©*** r4 

233235?; SSKK3 £3?Ss SsSsH 3 
j;5S??2 ^*s33 33333 23333 S 


Ntf.Ma.MMut *2223 32332 23233 3 

?SSS5SS SSSgS 25333 55S3S * 

SssSas sagas aaaaa assaa s 

MMMMH •«»<««« MMMMM * 


g >« OS C O 0*>* 
Gk 0 ) « jC O 
£4 a c u cd 

9 M 
X O. 9 
« X 

Hue 


»ooeo© oooo® oooo© 


wr***© •*««** * 

***^SfS S^SSSS eeOOM « 4 M«N> 4 <k r4 

;;222S© Soeeo ggggg 22222 «• 



27 


O VPSTi gM 1 

SSA faces huge backlogs In processing both new disability claims 
and cases awaiting continuing disability reviews. What are your 
views regarding competitively contracting out, as a temporary or 
demonstration measure, some parts of the backlog — either to 
top-performing States, or to private firms? In your opinion, do 
certain workloads more easily lend themselves to "contracting 
out?" In your opinion, are certain approaches preferable to 
others? In your opinion, what specific safeguards are important 
if "contracting out" were tried? 

Response 

As part of Its Reinventing Government Phase II (REGO II) package, 
SSA would give the States, working In cooperation with their 
unions, the opportunity to develop and Implement plans to raise 
the performance levels, within a relatively short period of time, 
of the lower performing ODSs, and to narrow the gap between the 
highest and lowest performing States. If this does not produce 
the desired results, SSA will explore a contracting out option 
either to higher performing States or private firms. 

Factors that must be considered when contracting out to private 
firms Include: 

o private contractor access to disability rolls Information; 

o time needed to get contracts planned, awarded, operational, 
and periodically recompeted; and 

o disruption of claims processing during the changeover 
periods . 

Conversion to competitive contracts for any or all of the 
disability adjudication process could be beneficial by: 

o Introducing competitive bidding into the initial disability 
process which would allow SSA to choose the best performers 
to meet workload demands and possibly cost less; and 

o offering monetary resources of scale and eliminating State 
level administrative Issues such as hiring freezes. 

It should be noted that parts of the disability workload, short 
of the disability determination can be and are being contracted 
out. For example, many States contract out for some services, 
such as medical consultants, clerical support, and transcription 
services, when contracting is cost-effective within the State's 
administrative structure. SSA encourages States to employ the 
most effective and efficient methods available In performing the 
disability determination function, including contracting out 
parts of the process when it makes sense to do so. 
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QUESTION 3 

In your view, is the disability program more appropriately based 
on objective medical findings — the basis for the decisions the 
DDSs currently make — or more subjective legal findings — the 
basis for the decisions the ALJb make? 

Witnesses testified that the accuracy rate of DDS decisions is 97 
percent. Yet about 70 percent of these denials are reversed by 
the ALJs. What is your Interpretation of this? 

Don't you think that this discrepancy undermines the public's 
confidence in the integrity of the program to pay only the truly 
disabled? 

In your view, how should this difference in methods be resolved? 
Does SSA have the authority to resolve this difference, or does 
it require legislation? 

Response 

The disability program is based on a balance of both medical and 
legal findings. Disability decisions at all levels of 
adjudication require the presence of a medically determinable 
impairment and must adhere to the definition of disability in the 
law. 

Many factors Influence the fact that administrative law judges 
(ALJs) allow a substantial percentage of claims for disability 
benefits at the hearing level, including the following: 

o ALJ allowances are often made based on additional evidence 
and new information that was not available to the DDSs. 

o At the hearing level, a large percentage of claimants are 
represented by an attorney or other Individual. 

o Some cases were denied by the DDSs based on expected 

Improvement in the claimant's condition, but Improvement did 
not occur. 

o A change in the claimant's functional capacity or vocational 
skills may justify changing a denial to an allowance at the 
ALJ level. 

o The ALJ hearing is generally the first step in the 

adjudication process in which claimants may appear in person 
before the decisionmaker to explain their impairments and 
present witnesses who can attest to the effects of their 
impairments. 

SSA's Initiative to redesign the disability process will focus on 
these and other influences in an attempt to unify the process. 

We will evaluate various remedies including legislative and 
regulatory remedies. 
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ayE.sT, ia N..ji 

SSA now has 10 years experience with the medical Improvement 
standard. Is It working? Do we need to revisit this standard In 
the law? 

Response 

The medical improvement review standard in the 1984 Disability 
Amendments provided, for the first time In statute, a specific 
standard that must be met before a disability beneficiary can be 
found no longer disabled. The standard represented a response to 
broad-based concerns that the continuing disability review 
requirements of the 1980 Amendments resulted In hardships to 
beneficiaries whose benefits were terminated even though their 
conditions may have been unchanged from the time they were 
awarded benefits. The standard was also Intended to avoid 
unnecessary program expenditures by assuring that benefits could 
be terminated when such action is warranted. 

We believe that SSA has implemented this provision of law in 
accord with congressional Intent. 


QUESTION 5 

According to testimony, in a substantial number of CDR cases 
originally awarded by ALJs, it is difficult to determine that 
medical Improvement has occurred because medical evidence In the 
original file Is insufficient to establish a "baseline" of 
disability. In what percentage of CDR cases Is medical 
improvement not found simply because of Insufficient medical 
documentation in the original decision? 

Response 

In fiscal years 1994 and 1995 to date, SSA's quality assurance 
samples Included 8,727 continuing disability review (CDR) 
continuances. Only 44 (0.5 percent) of those cases were found 
deficient for the reason that the most recent prior favorable 
determination was insufficient to determine medical Improvement. 


QUESTION 6 

Do you favor legislation to close the disability claim record, 
and if so, at what point in the process? 

Response 

SSA is examining the issue of closing the record In the context 
of redesigning the disability claim process. 
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QUESTION 7 

Your long-term disability redesign doesn't seem to take human 
nature into consideration. SSA employees are very service- 
oriented and try to help people. It's only human to feel sorry 
for people who are out of work and in need. Why do you think 
that the disability claims manager will be able to avoid the 
natural bias in favor of applicants, especially when the 
disability claims manager will have to personally deal with irate 
applicants whose claims he or she has denied? Won't there 
ultimately be a tendency on the part of claims managers to allow 
borderline cases to avoid the draining and unpleasant task of 
giving bad news to people? Won't allowance rates inevitably go 
up as a result? 

Response 

SSA has a long history of dealing with claimants who are in need 
of immediate, compassionate, and equitable assistance. While it 
is true that our employees are service-oriented, they are also 
professionals who recognize that they are charged with 
Implementing the Social Security law. SSA staff are trained to 
secure and evaluate necessary evidence and have perfected these 
skills with years of adjudicative experience. In addition, they 
have long experience making determinations on the nondisability 
aspects of disability claims including denials for excess income 
and resources in SSI claims and denials for lack of insured 
status in Social Security disability insurance claims. 

We will be taking measures to address employee and claimant 
security as we Increase our use of face-to-face contact in the 
disability process. In addition, our plan to conduct systematic 
quality reviews of disability decisions as part of ongoing 
stewardship of the program will continue to ensure accuracy and 
consistency. 

QUESTION 8 

Please explain in detail why you believe that allowing non- 
physicians to allow some cases without physician review will not 
Increase the allowance rate? Have you sought the views of the 
AMA, APA, or any professional medical association regarding this 
proposal? What have they advised? 

Response 

SSA's Plan for a New Disability Process calls for a modified use 
of medical consultants, in that disability claims managers would 
be authorized to adjudicate cases as a “single decisionmaker" 
without the traditional decisionmaking team that requires 
physician review. Medical consultants would provide expert 
advice and opinion on questions and issues in difficult cases, 
allowing for a more focused use of SSA's resources. 

Permitting non-physicians to make disability decisions should not 
in itself directly affect the allowance rate, since each decision 
must comply with the statutory definition of disability. 

In general, professional, medical, and psychological groups have 
expressed some concern about the changing role of medical 
consultants in disability determinations. We believe that many 
of their concerns will be addressed by a full understanding of 
our redesign plan, a plan that does not eliminate medical 
consultants' input, but rather more effectively utilizes their 
expertise at all levels of adjudication. 
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QUESTION 9 

There have been a number of studies of levels of disability 
within the general population. What is your best estimate of the 
number of individuals who meet SSA's medical definition of 
disability, but do not receive disability benefits because they 
are working at substantial gainful levels in spite of severe 
impairments? 

Response 

Because of the imprecision of available data, we are unable to 
provide an exact answer to this question. Most currently 
available information on disability in the general population is 
based on unverified self-reporting, or reports by family members. 
These reports indicate levels of disability that vary 
considerably and appear to be substantially affected by 
questionnaire content and survey procedures . 

Estimates of the proportion of the general working-age population 
that have a work-limiting disability vary roughly in the range of 
8 to 16 percent. Reported numbers with "severe” disabilities 
that are more likely to conform to SSA's medical criteria display 
similar variation. Therefore, available data can produce 
conflicting estimates of the size of the disabled population that 
differ by several million. 

Other factors also need to be considered, such as the fact that 
even though people may be severely disabled, they may not meet 
the insured status requirement for disability insurance benefits 
and/or the income and resources tests for supplemental security 
income benefits. 

A final methodological problem is that persons who work in spite 
of severe impairments are likely to downplay the severity of 
their disabilities, while those who are not working may 
exaggerate their limitations. 

In order to obtain reliable data, SSA is designing a Disability 
Evaluation Study that will combine self-reported health and 
impairment data with objective medical, vocational, and 
functional measures. The results of the study should provide 
reliable answers to this and other important policy-relevant 
questions about the disabled population and how they are served 
by SSA's programs. 
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Mr. Chairman and Members of the Subcommitteei 


I am submitting this statement for the record as a supplement to my testimony 
of May 23, 1995, to further address your concerns about the Social Security disability 
insurance (DI) program. You stated in the press release announcing this hearing that 
you are committed to fairness in the disability program, enabling those who are truly 
disabled to receive benefits quickly, and stopping payments to those who have 
recovered (i.e., are no longer disabled). Let me state at the outset that we absolutely 
share your commitment. In addition, we are committed to seeing that Social Security 
DI and Supplemental Security Income (SSI) disability beneficiaries have full access to 
a positive, quality vocational rehabilitation program to assist them to enter productive 
employment. 

The issues associated with the disability programs we administer are very 
difficult and complex and have been ongoing for many years. There are no easy fixes. 
Nevertl'.eless, we agree that we can do a bettc. job in these areas. Let me assure you 
that solving any problems associated with the disability programs is a top priority. At 
SSA, we are dedicated to making essential improvements in the disability programs so 
that they work better for all Americans. 

As I indicated in my testimony earlier this year, we have been focusing our 
improvements in three specific areas that we believe will help us achieve major 
improvements in the disability programs. First, we are redesigning the disability 
claims process from start to finish. The current lengthy and complicated decision- 
making process is broken and needs fixing. Second, we are continuing to seek 
improvement in the way we conduct continuing disability reviews (CDRs) and greater 
funding to finance CDRs. And third, we are developing approaches to increase the 
employment opportunities of current and potential disability beneficiaries. Let me 
begin with the disability redesign. 

SSA’s Disability Process Redesign 

When I spoke before you in May, I explained that our redesign plan included 
both short-and long-term initiatives. I mentioned that although our short-term 
initiatives were designed to reduce the number of claims pending in the State 
Disability Determination Services (DDSs) and the Office of Hearings and Appeals 
(OHA), we had not fully implemented the most significant actions in OHA. 
Consequently, pending hearing-level workloads in OHA had increased. On the other 
hand, DDSs’ pending workloads had dropped by about 45,000 claims (6 percent) as a 
direct result of our short-term initiatives. Since then, DDSs have continued to reduce 
the number of pending claims by about 53,000, for an overall decrease of 13 percent. 
This is a very significant improvement. We are well on our way to our FY 1996 goal 
of 304,000 pending claims, down from 552,000 at the end of FY 1994. 

Since May, we have focused our efforts on OHA and the most significant 
actions in our short-term initiative plan are now underway. On June 30, 1995, we 
published a final regulation which granted temporary authority to attorney advisors at 
OHA to conduct pre-hearing proceedings and, where the evidence warrants, to issue 
wholly favorable decisions. When this initiative is fully implemented, it will assist us 
in further substantially reducing the number of requests for hearings that are pending. 

In addition to ensuring more effective use of automation at OHA, we have increased 
our pre-hearing screening of cases and temporarily redirected resources from other 
agency components to draft disability decisions at OHA. 

Despite the fact that the number of pending hearings is significantly higher now than at 
the beginning of the fiscal year, we have begun to reduce the numbers of cases 
pending at OHA. For the two week period ending August 3, 1995, pendings were 
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decreased by 4,057 cases. While these results are somewhat small, this is a very 
significant step in the right direction. 

With respect to our long-term initiatives, I stated that we were moving quickly 
to implement those aspects of the new disability process that could be achieved in the 
near-term. I specifically mentioned that we would be increasing public awareness of 
the requirements for disability benefits by providing comprehensive public information, 
training our disability adjudicators on critical areas, and developing an Adjudication 
Officer position to conduct pre-hearing conferences. We are currently reviewing 
comments on the notice of proposed rulemaking we published in the Federal Register 
on June 9, 1995, to authorize testing of the Adjudication Officer position, and we 
expect to publish a final regulation authorizing this testing in the near fiiture. 

Further, on June 29, 1995, 1 approved a series of disability process 
improvements that will begin to move SSA closer to its five-year plan to fully 
implement ne redesigned disability process. These improvements will begin this fall 
and should significantly enhance the overall disability process. They include: 

o More uniform policy guidance and training for all disability adjudicators and 
reviewers; 

o Intercomponent claims representative/disability examiner baseline teaming; 
o Enhanced consumer-oriented public information; 
o Increased third-party monitoring and assistance; and 

0 The adoption of quality assurance guiding principles tailored to our new 
processes. 

Once complete, we believe that our disability process redesign initiatives will 
assure swift, efficient decisionmaking and processing on a continuing basis. 

Continuing Disability Reviews 

Let me now address the status of our efforts to improve the CDR process. 
During my last appearance before this subcommittee, I explained that the CDR process 
directly affects the number of beneficiaries who remain on the DI rolls because this 
process allows us to terminate disability benefits to those who are no longer disabled. 

1 also explained how unprecedented increases in initial disability claims workloads 
required previous Commissioners to make difficult decisions on the prudent use of 
limited resources, one of which was to place less emphasis on CDRs. 

However, recognizing the need to strike a better balance between addressing the 
growing workloads in initial disability claims and conducting CDRs, we implemented a 
more efficient CDR process in 1993. I elaborated on this new CDR process and our 
expectations of increasing the number of CDRs we process. 

We are continuing to evaluate and improve our CDR process, including the 
development of a machine-readable CDR mailer questionnaire which will enable us to 
electronically screen CDRs and store the data for analysis. In addition, we are also 
responding to a General Accounting Office audit to determine: 

o The characteristics of beneficiaries in the pending caseloads in order to more 
accurately profile these beneficiaries and predict medical improvement; 
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0 What SSA and DDS resources would be necessary to eliminate the current CDR 
workload over the next few years; and 

o What effect this might have on our Initial and appeals workloads. 

We are determined that disability program dollars should be going only to those 
who are truly entitled. 

SSA’s Vocational Rehabilitation Program 

I would now like to discuss the issue of vocational rehabilitation (VR). At the 
May 23, 1995 hearing, I very briefly explained SSA’s retum-to-work strategy to assist 
individuals with disabilities re-enter the work force. We are very concerned that, 
despite the fact that numerous studies show that people with disabilities want to work, 
SSA’s current VR process is not as effective as it could be. Very few disabled 
beneficiarici have returned to work at the substantial gainful activity level and left the 
beneficiary rolls as a direct result of our VR program. Because this is a complex 
issue, let me now provide you with an overview of the history of the VR program, 
describe our current VR process, and also tell you about some steps w.e are taking to 
improve the VR program and increase the number of beneficiaries who leave the rolls 
and return to work. 


History of the VR Program 

As you know, the primary public VR program was established in 1920 and is 
now authorized by the Rehabilitation Act of 1973, as amended. The Rehabilitation 
Services Administration, which is part of the Department of Education, administers the 
program as a partnership between the Federal Government and the States— 80 percent 
of the funds come from Federal appropriations and 20 percent from State 
appropriations. When Congress established the Social Security disability program in 
1956, it expressed great confidence in the value of VR for people with disabilities by 
including a provision that provided for the referral of disability applicants to State VR 
Agencies. 


Current VR Process 


People who apply for disability benefits are provided information about the 
availability of services from their State VR agency. When their claim goes to the 
State DDS for adjudication, a DDS examiner (or a State VR agency counselor) screens 
the cases to identify persons who may benefit from VR and then refers these 
individuals to State VR agencies. (I should point out that SSA’s referral process is but 
one route to receiving VR services. Many disability applicants and beneficiaries, on 
their own initiative or at the advice of their doctors, employers, or other interested 
third-parties, seek out services from State VR agencies.) 

Once the referral is made, neither SSA staff nor State DDS examiners are involved in 
deciding who receives services or what services are provided. These decisions are 
made in light of regulations and policies set forth by the Department of Education’s 
Rehabilitation Services Administration and the State VR agency’s own guidelines. If 
the individual is eligible for services, which could include diagnostic services, 
counseling, medical services or training, the VR agency counselor and client jointly 
work out a plan or program of rehabilitation. According to the Rehabilitation Services 
Administration, many State VR agencies are unable to meet the current demand for 
services. 
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Under current law, SSA pays for VR services only when these services result in a 
successful outcome, i.e., when the beneficiary performs substantial gainful activity for 
a continuous period of nine months and SSA determines that the VR services 
contributed to the return of the individual to such activity. In FY 1994, SSA 
reimbursed State VR agencies $63.4 million for successfully rehabilitating about 5,600 
beneficiaries. Since 1983, when the current VR payment program began, just over 
55,000 beneficiaries have been rehabilitated and employed through this program. 

Steps Taken to Improve the Current VR process 

We are concerned about the efTectiveness of the current VR process and have taken 
several steps to increase the number of beneficiaries who are served by State VR 
agencies and to increase the participation of private sector rehabilitation providers in 
the process. For example, SSA has been implementing the recommendations of a 
Federal-State task force to improve the VR referral process; simplifying Federal 
guideline's for VR referral; sponsoring griater collaboration among ..SA, State DDS 
and State VR agencies; and tracking persons who request referral for VR services in 
the course of a CDR. SSA is also streamlining the VR payment process, which will 
expedite claims, and improving its management information about the persons who 
receive VR services and the services they receive. 

In June 1989, SSA submitted a legislative proposal to authorize us to contract directly 
with private VR providers to serve our beneficiaries. The private sector has grown 
significantly in numbers in recent years, and there are many small businesses, 
community-based facilities and national firms with the experience and specialized 
knowledge to serve people with severe disabilities. In fact. State VR agencies often 
contract with the private sector for services. In FY 1991, the latest data we have 
available, 64 percent of beneficiaries who were accepted by State VR agencies received 
some type of service from the private sector. When SSA’s proposal was not enacted, 
we sou^t to modify the process through regulations which permit us to use private or 
other public agencies as ^temate sources when a State VR agency declines to serve an 
individual whom SSA has referred to it. 

These new regulations, published March 15, 1994, brought the first substantive changes 
to the SSA VR program in over a decade. In addition to expanding the pool of 
potential service providers, thereby expanding opportunities for our beneficiaries to 
receive rehabilitation services and return to work, the regulations protect consumers by 
assuring that alternate providers are qualified through licensing or certification to serve 
them. 

Since the publication of these regulations, we have been working hard to put the new 
process in place. Briefly: 

o We have modified the claims system to record when a beneficiary is referred to 
a State VR agency and are developing a system to track these refeirals. 

0 We are informing public and private sector rehabilitation providers about our 
VR program. 

o We are developing criteria for certifying alternate providers as qualified to serve 
our beneficiaries under the VR payment program. 


We are working with our attorneys and Federal procurement professionals to 
draft model agreements and contracts with alternate providers who agree to 
serve our beneficiaries. 
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We expect to have the framework in place to begin enrolling alternate providers in the 
next few months. 

Let me briefly describe two other initiative to expand VR services and job 
opportunities for disabled beneficiarie. The first. Project NetWork, was initiated in 
1991 to test 4 service delivery models that offer alternative to the current VR 
program. 

Project Network is the SSA’s first large-scale demonstration of VR assistance to 
persons with severe disabilities. This project is also the first majca* attempt by SSA to 
take direct responsibility for helping people with disabilitie enter or reenter the 
workforce. Project NetWork used a randomized field ejq)eriment design to test 4 
models of providing employment and rehabilitafitKi services to DI beneficiaries and 
SSI applicants and recipients. All of the models woe completed in March, 1995. 
Preliminary results will be available in FY 1996 and a final evaluation report is due 
December 1C97. 

We have contracted with a major social science research firm to perform a 
comprehensive evaluation of Project NetWork. The evaluation will address two key 
policy questions: 

0 Is it feasible to increase participation in VR service among Dl and/or SSI 
beneficiaries through a combination of intensive outreach, case management, 
and enhanced work incentives? and 

o Do the interventions tested produce net benefits from the perspective of 
participants, society, the DI trust fund, general revenues, and the Federal 
government in general? 

The second initiative. Project ABLE— launched in 1993— is a joint Federal-State 
initiative to link disabled job-ready beneficiaries with public agencies and private 
sector employers that need their skills and id>ilities. 

Project ABLE began as a pilot program in 1993 for disability beneficiaries 
residing in Maryland, Virginia and the District of Columbia. Project ABLE is a joint 
effort of the Office of Personnel Management (OPM) in conjunction with SSA, the 
Rehabilitation Services Administration and participating State VR agencies. Through 
this program. State VR agencies enroll job-ready beneficiaries into a database which is 
used by Federal agencies to find qualified candidates. 

1 am pleased to report that, based on favorable input from VR counselors and 
personnel offices, the Project ABLE system has been improved and is being expanded 
to California, Illinois, Pennsylvania and Texas. In addition, we have enhanced the 
Project ABLE database to include resume imaging that will allow prospective 
employers to receive a client resume by fax directly from the Project ABLE database. 
Another enhancement will automatically give Federal agencies listings of eligible 
employees from Project ABLE for all posted job vacancies. 

While only a very small number of beneficiaries have been hired to date, we 
believe Project ABLE’s success has been limited by restricted hiring and downsizing 
of government agencies throughout this period. Wc are beginning to work with the 
Department of Labor (DOL) to list Project ABLE clients in various databases funded 
by DOL that are principally used by private sector raiployers and to work with States 
that are experimenting with "one-sfr^ shopping" employment centers. 
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Project ABLE has been recognized as a National Performance Review 
"Reinvention Lab" and I am pleased that Project ABLE has proven to be a fine 
example of Federal and State agencies collaborating to give state-of-the-art service to 
their respective customers. 

Employment Strategy for People with Disabilities 

In addition to the initiatives 1 just mentioned, as I indicated at the May hearing, 
we are examining other approaches to increase the employment of current and potential 
disabled beneficiaries. I have established a team headed by Dr. Susan Daniels, 
Associate Commissioner for Disability, to examine approaches to increase the 
employment of disability beneficiaries. I am very interested in approaches for bringing 
together the interests of employers, private insurers, and rehabilitation services to 
achieve more efficient handling of claims and to return to the workplace as many 
people as are able to work. Over the coming months, we will continue to work with 
our State pa.tners, other public agencies, and j rivate organizations that serve people 
with disabilities in an effort to improve these services and to create greater 
employment opportunities for our beneficiaries as we move forward. 

Conclusion 


In summary, Mr. Chairman, I thank you for the opportunity to submit my 
statement for the record. Even though it has only been two months since I last 
testified before you and your subcommittee, we have made measurable progress and 
we can assure you that our progress will continue. We are working to maintain 
fairness in the disability program, improve the integrity of our disability rolls, and 
increase employment opportunities for current and potential disability beneficiaries. 
The initiatives I have described will help us accomplish these goats. 
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Chairman RUNNING. Thank you, Dr. Chater. 

I will try to be brief and I hope everybo^ else is brief because 
we have a lot of panels here today. Since SSA is an independent 
agency now, and those of us that were on the subcommittee last 
year had a lot to do with the changes that were made, I think we 
can talk with some kind of an authority that one of the reasons 
that Congress made SSA an independent agency was that it did 
Social Security and the American public no good to have it buried 
over in HHS, Health and Human Services. 

Congress has had a tough time getting expert advice about Social 
Security issues and problems when SSA was part of HHS because 
no one paid any attention to it. But all that has changed now and 
Congress will be looking to you or whoever heads SSA for advice 
on SSA policy. If you cannot tell us the best way to approach a 
Social Security issue, who can? 

So I am interested in taking a step back and looking at our na- 
tional disability policy. I would like your opinion on a few ques- 
tions. 

In your opinion, and I am just asking it, is the definition of “dis- 
ability” as it is currently in the law still appropriate for the pro- 
gram? Should it be tightened, loosened, or changed? 

Ms. Chater. In my opinion, and my opinion only, I believe the 
definition of disability, as it is now stated, is still appropriate for 
our goals at this time. 

Chairman Running. In your view, is the disability program more 
appropriately based on objective medical findings, the basis for the 
decisions the DDSs currently make, or more subjective legal find- 
ings, the basis for the decisions that the AUs make? 

Ms. Chater. I believe the decisions are based on both. 

Chairman Running. Which is more appropriate, since we have 
an awful lot of reexaminations on the initial disability determina- 
tions? We have a 90-percent accuracy rate of the initial disability 
determinations made. Of these about 40 percent are appealed; 80 
percent of these are allowed by the AUs. How can this be? 

Ms. Chater. First of all, let me say something about the dif- 
ference that could be explained in terms of the process, Mr. 
Running. It is true that the DDSs make the decision based on a 
folder, a folder of evidence, including medical evidence and some 
assessments that substantiate medical evidence or medical diag- 
noses, such as tests, x rays, and so on. 

At the other extreme, when a person requests a hearing, the de- 
cision is made not only on a folder, it is made with an individual 
interview between the AU and the client. So there is that variable 
that differs. 

Another differing variable is the fact that the folder, between the 
time it starts and the time it ends up at the AU, is quite different 
from point A to point B. In other words, all along the line, addi- 
tional information is added, and, indeed, if 1 year goes by, as in 
the case of many, the amount of material that is added to the file 
is substantial, and it is quite possible that the person has become 
more severely disabled than in the beginning. 

So I would say to you that the decisions that are made at the 
two points in time are quite different, based on the amount and 
kind of information in the folder. 
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Second, there is generally an interview, a personal one, at the 
hearing level. In addition to that, judges make decisions based on 
their legal expertise and the DDSs do not. 

Chairman BUNNING. Madam Commissioner, the DDSs get a 
decisional accuracy rating of 97 percent when they make the deci- 
sion the first time around. Eighty percent of the appeals from the 
DDS level are overturned by the ALJs. There has got to be a better 
way, and there has got to be a better way before the year 2000 to 
do this or we are going to have a backlog that will never disappear. 

You cannot tell me in 1995 that you are going to solve the prob- 
lem in the year 2000 when each year we have a bigger backlog. We 
have to do it now. It is not something that we can put off. All the 
studies and all the things that you are doing may be wonderful, but 
they are not getting the job done. 

Ms. Chater. I agree with you that we need to do something now. 
That is part of the reason that we instituted short-term disability 
initiatives, so that we could begin to make some changes right now 
that are temporary in nature. The changes that we are making 
now in our short-term disability program include committing more 
resources by redeploying people from one part of the agency to an- 
other, and taking peo^e from some of our other programs and 
moving them over to work on disability workloads. 

One of those changes that we are making in the Office of Hear- 
ings and Appeals, for example, is to put into place an arrangement 
whereby senior attorneys could look at the files and get other medi- 
cal material that is needed to make a decision, if needed. Or, if the 
case may be that the decision looks as if it is going to be allowed, 
those senior attorneys could make that decision then and there in- 
stead of having the ALJs do everything which they are now accus- 
tomed to doing. 

Chairman BUNNiNG. One last question from me, and then I am 
going to give the other members an opportunity. Do you not think 
that the current schizophrenic approach to disanility decisions, one 
standard for the DDSs, another standard for the ALJs, is demor- 
alizing to the DDS examiners who see almost 80 percent of their 
appealed decisions reversed? Does it not also undermine the integ- 
rity of the proCTam by awarding benefits to more borderline cases 
and raising public skepticism and even hostility toward all disabil- 
ity recipients, even those who are legitimately receiving benefits? 

Ms. Chater. I think it is about 66 percent of the cases that are 
overturned, according to our data, Mr. Banning. 

I understand what you are saying 

Chairman Bunning. We have the same data that you have, so 
there should not be a dispute on the percentiles. 

Ms. Geier. May I, Commissioner, Mr. Bunning, the difference is 
whether or not dismissals are counted. With dismissals, the rate is 
66 percent. 

Chairman Bunning. It is still too high. 

Ms. Geier. Yes, I cannot argue with you. 

Ms. Chater. I would like to say something about the people who 
work in the State DDS offices, because I care very much about 
them. I understand that they may feel that the overturning of DDS 
decisions is a reflection on their work. I will tell you, it is not a 
reflection on their work. They are very good and very accurate. 
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Their workload has increased but their productivity has increased. 
They are a very, very committed group of employees, and I have 
met many of them and I have talkM at their annual meetings. 

I think they ought not to look at what they do vis-a-vis what the 
Office of Hearings and Appeals does for the very reasons that I 
have said to you. They are operating in a different moment in time 
with a different file and not with the advantage of a face-to-face 
interview. 

Chairman BUNNING. We will hear from some of them later on, 
so we will make sure that we ask them the proper questions. 

Mr. Jacobs will inquire. 

Mr. Jacobs. Thank you, Mr. Chairman. 

First, I commend you. Dr. Chater, for your concern and involve- 
ment in comforting and counseling the bereaved out in Oklahoma 
City. What you did there did not make headlines, but I am aware 
of it and I commend you for the devotion you showed. 

On the CDRs, Mr. Bunning and I, I believe, last year supported 
legislation to allow your agency to plow back some of the recovered 
benefits where people were found no longer to be disabled, and we 
ran into a buzz saw, as I recall, with the Appropriations Commit- 
tee. 

Chairman BuNNiNG. Yes, we did. 

Mr. Jacobs. Do you think that is a practical thing to do, to get 
cracking on this? That is to say, the investment of a little bit of 
what is recovered recovers that much more, and so on. Is that sen- 
sible to you? 

Ms. Chater. Obviously, it would be wonderful if we had a revolv- 
ing frmd where we could put some of the money that was recovered 
from CDRs into that fund that would enable us to do even more. 
We are well aware that we have many, many more CDRs to do, 
and for this agency, in past years, we have had to decide between 
using limited resources on processing initial claims or doing many 
CDRs. So, obviously, that is a good idea. 

But I am aware of the Appropriations Committee’s feeling about 
this. I think part of their reason, as I understand it, is they think 
it would be precedent setting for other agencies. 

Mr. Jacobs. If you do not want to answer this, do not answer 
it. It would be OK by me. But have you an opinion about the pro- 
posal for a Social Security appeals court, a subject matter appeals 
court to avoid the variations in the various circuits on outcomes, 
rules, and definitions? If you live in one State, you can have a 
hanmail and do all right, and if you live in another one, they can 
be dragging you with a rope and you still do not qualify. Do you 
have any opinion on that? 

Ms. Chater. There are certainly advantages to having a Social 
Security court because the judges making decisions would become 
expert. There would be one set of decisions coming to us, and now 
there are so many decisions. We have one re^on implementing cer- 
tain laws and regulations and another region using slightly dif- 
ferent standards. So, certainly, consistency would be an advantage. 

On the other side, there are some people who think that more 
objective decisions would result from not having a Social Security 
court. 
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Mr. Jacobs. Some of my friends are for it and some of my friends 
are against it. 

I will not ask the patience of the subcommittee any further. 
Thank you. 

Chairman Bunning. Mr. English. 

Mr. English. Thank you, Mr. Chairman. 

Dr. Chater, welcome. SSA now has 10 years’ experience with the 
medical improvement standard. In your view, is it working and do 
we need to revisit the standard in the law? 

Ms. Chater. Could I defer to my colleague. Dr. Daniels, and 
have her respond to that, please? 

Mr. English. Certainly. 

Ms. Daniels. I think we have to look at the medical improve- 
ment standard, Mr. English, in terms of the context in which it 
came up. It was a time when many individuals were receiving 
CDRs whose conditions had not changed over time. The Congress 
thought it was important to be sure that individuals had a fair 
hearing if their case came up for a CDR. The medical improvement 
standard was instituted in order to be sure that each beneficiary 
had a fair evaluation at the time of the CDR. 

Now, the medical improvement standard is very important in en- 
suring the rights of the individual beneficiaries, and so I want to 
say that first. 

Mr. English. I understand. 

Ms. Daniels. It is very important for us to recognize that. But 
I do not think that the medical improvement standard realty ties 
our hands in terms of doing CDRs. We can do effective and efficient 
targeted continuing disability reviews with the current medical im- 
provement standard that we have, and we have done a lot to im- 
prove and target the ones that we are doing. 

Mr. English. Almost 2 million disability cases out of a total of 
4 million cases, as I understand it, are awaiting continuing disabil- 
ity reviews. Half of these are cases where medical improvement is 
expected or possible. Given the fact that fiscal restraints are wors- 
ening, there may never be enough resources for SSA to do CDRs. 

In your view, is it time for SSA to consider recommending op- 
tions such as time-limited benefits, at least when medical improve- 
ment is expected. Dr. Chater and Dr. Daniels? 

Ms. Daniels. I would like to make a distinction here, Mr. Eng- 
lish, between “medical improvement expected” and profiling CDRs. 
When the case is originally adjudicated and the DDS medical staff 
look at the case, they assign it to either a medical improvement ex- 
pected, medical improvement not expected, or medical improvement 
possible review category. This is a paper review. This is an individ- 
ual physician or DDS examiner looking at the case and making 
that decision from the file that they have. 

In the last 2 or 3 years, we have been testing out that concept 
more from an empirical standpoint. That is, we have been statis- 
tically analyzing the data that we have for those people who actu- 
ally leave the rolls as a result of a CDR. This is called profiling. 
That is, we looked at certain characteristics to see which particular 
confluence of characteristics most likely predicts individuals who 
would leave the rolls through a CDR. So we have focused our 
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efforts on profiling, as well as those designations that were used 
ori^nally by the DDS examiner and the physician. 

So I want to make that distinction, because sometimes I do not 
think it is necessarily helpful to use those older distinctions when 
I think we have modernized our approach, using the empirical data 
now by looking at the actual variables that lead individuals to have 
a CDR. 

Mr. English. I appreciate that. Dr. Daniels, but I guess I am 
getting back to the question, do you think it is time for SSA to look 
at other options that might include time-limited benefits? 

Ms. Daniels. I think it is time for us to continue our efforts in 
improving our CDR process and making it more efficient and effec- 
tive. I do not think I have an opinion on time-limited benefits at 
this point. 

Mr. English. Do you have any view. Dr. Chater? 

Ms. Chater. I think it might be worth looking at the issue of 
time-limited benefits, Mr. English. If people knew that they were 
going to be on the rolls for a 3-year time period, for example, it 
might serve as a motivating factor for them to go back to work. 

It would also mean, for the Social Security Administration, we 
would have to put into place a process by which we would do those 
reviews in a very prompt way so that people did not get stuck be- 
tween the fourth and fifth year, for example, of having no benefits. 
We would have to develop ways of deciding which of our bene- 
ficiaries to review. 

Mr. English. Sure. My final question, because I am running out 
of time, how many people who are no longer disabled did SSA re- 
move from the rolls last year, just for context? 

Ms. Daniels. Last year, we did 118,000 CDRs and removed 
about 12 percent. 

Mr. English. So 12 percent would be about 15,000 people out of 
roughly 4 million? 

Ms. Daniels. [Nodded head yes.] 

Mr. English. Thank you very much for your testimony. 

Thank you, Mr. Chairman. 

Chairman RUNNING. Mr. Payne. 

Mr. Payne. Thank you very much, Mr. Chairman. 

Welcome, Dr. Chater, and thank you for your testimony. I want 
to return to the chairman’s question to see if I can understand ex- 
actly where this currently stands and where we are headed in 
terms of the determination of an individual recipient. The chair- 
man mentioned, and my office has experienced as we deal with 
those who have been turned down in terms of their disability insur- 
ance and then go to the AU and through that system, we are see- 
ing that of the people we see, and I must say, about 30 percent of 
all the casework we do deals with this area, but we see about 80 
percent of those people ultimately receiving benefits. 

Many of these people we see, as we talk to them, they are obvi- 
ously people who, at some point in time, are going to receive this. 
It is apparent from the records that they have, from the conversa- 
tions we have with them, from what we know their disabilities are, 
and yet, many, many months go by and often these people become 
homeless and lose all their assets as these determinations are 
being made. 
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I heard you testify that we need to have a major redesign and 
portions of it need to be customer friendly, which I certainly aCTce 
with. We need to find a way to make the decisions more qui^ly. 
You mentioned a goal of 60 days. The information technology needs 
to be improved, and you talked about that and the funds needed 
for that. 

But then, as I heard you talk to the chairman, it seemed to me 
you were defending the system as it exists and saying that it is 
01^ the status quo is OK as it relates to what is going on now rel- 
ative to the decisions being made by SSA and then the process 
moving on to the AUs. 

Could you clarify that for me? It seems to me that is the crux 
of the problem, and yet, if we want to leave that in place and do 
our repairs in other places, we are really not solving the main 
problem that needs to be addressed. 

Ms. Chater. Yes, I will certainly clarify. First, we have in place 
a short-term initiative that moves around some resources so that 
we can be more productive and make decisions quickly, efficiently, 
and accurately in a shorter time period. 

But our major project is the reenmneering proposal that will re- 
design the way we process claims from the beginning to the end, 
including the Office of Hearings and Appeals. For example, part of 
our reengineering proposal will help get rid of the problem that Mr. 
Banning mentioned about the DDSs and how they feel about AUs 
overturning their decisions. We are going to move those two proc- 
esses closer together by having one book, one set of procedures and 
policies to look at. 

We are also, in our redesign proposal, making changes in the 
way the Office of Hearings and Appeals is structured, differences 
in who does the work. Perhaps Mr. Jones, who is the director of 
this implementation project, could expand on that for you. 

Mr. Payne. So you are not disagreeing with the concerns that the 
chairman has expressed? You are in agreement with his concerns? 
I share his concerns, given what I am seeing just from the folks 
who I serve here in Confess. 

Ms. Chater. We do ^are his concerns. We are very concerned 
that the claims process takes so long. It is simply unacceptable 
that the American people have to wait so long for a disability deci- 
sion. We want to do everything we can to shorten the time and be 
sure that the integrity of the program remains just as high as it 
has always been. 

Mr. Payne. In order to make this change that you were just re- 
ferring to, how long will it be before people will see any significant 
result from those changes? 

Ms. Chater. Mr. Jones. 

Mr. Jones. Mr. Payne, maybe it would be helpful if I could take 
1 minute to describe some of the major components that we are 
going to be dealing with. 

First of all, one of the things that brought me to Social Security 
was the Commissioner’s commitment to improve this process. I 
think everybody agrees the process was broken. One of the things 
that we are focusing on is what is called process unification, and 
process unification involves a variety of things. First of all, it in- 
volves having one policy manual that will be used at both the ini- 
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tial level and at the hearings level. Currently, there are separate 
manuals that are being used. 

The other thing that is involved is coming up with a quality as- 
surance system that will provide consistent feedback to both the 
initial level and the hearings level. Right now, we do not get that 
consistent feedback. 

In fact, as we speak, we have a group that is developing a train- 
ing packet that focuses on some policy areas that we have identi- 
fied as needing clarification at both levels. What we are going to 
be doing is bringing people from OHA and from the DDSs and get- 
ting them in the same room at the same time and giving them the 
same message regarding policy, and that is something new imder 
the redesign that has not been done before. 

We are also chanmng part of the process so that the two proc- 
esses will be more alike. One of the things that we are going to be 
doing is to introduce a face-to-face component at the initial level 
that currently does not exist. You do have face-to-face contact at 
the hearings level. 

So there are a number of things that we are trying to do and will 
be doing immediately, such as training, to bring these two proc- 
esses closer together. 

Mr. Payne. When will we be able to see some results or should 
we expect to see some results as a result of these changes? 

Mr. Jones. The training effort is scheduled to begin in October, 
and we want to wait until October. We should begin to see training 
results as soon as the training is completed. Again, the objective 
of the training is to focus in on these key policy areas so that both 
the DDSs and the administrative law judges will be adjudicating 
cases the same way. 

Mr. Payne. I see my time has expired. 

Chairman Running. We will have another roimd. 

Mr. Payne. I will yield back to the chairman. 

Chairman Running. Mr. Collins will inquire. 

Mr. Collins. Thank you, Mr. Chairman, and thank you, Ms. 
Chater, for being with us today. 

I was going to ask the question about why there was such a dis- 
crepancy in the 97-percent accuracy rate of the first denial versus 
the — we will go with the 66- or 67-percent reversal, but with the 
clarification from Mr. Jones of all the different policies and dif- 
ferent policy books and manuals, I can see why there would pos- 
sibly be such a discrepancy. 

Reading in yesterday’s Post, there is a Social Security Advisory 
Council that has been appointed by the President, as all Presidents 
have the opportunity to do so. \^en do you think we will hear 
from them on some recommendations dealing with the disability in- 
surance and the problems that you face, or do you think they may 
do like the trustees of Medicare and the administration and sit 
back and wait for Congress to make some changes or proposed 
changes first? 

Ms. Chater. The Advisoiy Council is expected to have their re- 
port completed by the end of summer. 

Mr. Collins. Do you expect positive results from this, something 
along the lines of what Mr. Jones was talking about in dealing with 
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the various policy aspects that you have to look at for different re- 
gions, or what do you actually expect to get from them? 

Ms. Chater. I do not think we should expect from them imple- 
mentation recommendations, such as what Mr. Jones is working 
on. I think what we will have from them are broader policy rec- 
ommendations related to the solvency of the trust funds and initia- 
tives that we might take to make sure that the trust funds remain 
solvent into the future. 

Mr. Collins. I notice, too, in the article that there seemed to be 
a split on ideas. It kind of reminds me of the old saying, “One fac- 
tion is for raising taxes. Another faction is for lowering benefits.” 
I am sure the fVesident has fHends on both sides of the issue 
there. Do you think he will come down on the side of his friends 
or will actually make some recommendations? 

Ms. Chater. I am hoping very much that the Commission, be- 
tween now and the end of summer, will have enough time and op- 
portunity to come closer together so that we may not necessarily 
have two points of view. I think they are working very hard toward 
that end. 

I want to say to you that whatever the recommendations are 
from that Advisory Council, it is my expectation that we will be 
able to utilize that veiy informed group’s report and recommenda- 
tions to work together with Congress in a very bipartisan way to 
solve these long-term solvency issues, Mr. Collins. 

Mr. Collins. I hope so. I know last year there were some 
changes in legislation that actually allow you to use Social Security 
funds for the disability fund. That is only a temporary fix. By in- 
creasing taxes or even by lowering benefits, it is only a temporary 
fix. 

Ms. Chater. Oh, absolutely. 

Mr. Collins. You have to get into the meat of the problem, and 
that is the actual operation and the procedures by which you deter- 
mine disability, in order to be able to correct the situation. So I am 
hoping that we will see some very strong recommendations and 
some very good recommendations. Thank you again for being here. 

Chairman BUNNING. Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

Dr. Chater, you told Mr. Bunning that you thought the definition 
was OK. Why? 

Ms. Chater. Why? Because the disability program, it seems to 
me, is one that assesses one’s inability to work because of a medi- 
cal condition. The definition at the moment has both of those com- 
ponents contained within it. 

Mr. Johnson. Determined and expected to last for not less than 
12 months or result in death. 

Ms. Chater. Yes. 

Mr. Johnson. How is that determined by the two people in the 
appeals process? 

Ms. Chater. There are very specific ways to determine that. 
Some of it is based on the medical evidence. Some of it is based 
on the so-called listings that we have that indicate in great detail 
what our employees look for when they make this assessment. 

Mr. Johnson. So you think the definition is OK and your people 
are adhering to it? 
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Ms. Chater. My people are 

Mr. Johnson. Adhering to it? 

Ms. Chater. Yes. 

Mr. Johnson. That is a Texas word. You are from Texas; you 
ought to know it. [Laughter.] 

Tell me how many foreign people are on our disability rolls. 

Ms. Chater. I cannot tell you how many “foreign” people are on 
disability. We have 

Mr. Johnson. Let us say noncitizens, then. Do you keep track of 
those statistics? 

Ms. Chater. Yes, we do. 

Mr. Johnson. What kind of program have you instituted to take 
a look at them and purge those who are not really deserving and 
are not eligible under the law? 

Ms. Chater. First of all, I want to make the point that illegal 
immigrants are not in any way on the rolls. They are not qualified 
to be. They are not eligible to be on the rolls. 

Mr. Johnson. So you are saying there are none on the rolls at 
this time? 

Ms. Chater. There should be no illegal immigrants on the rolls 
at this time. If there are, thw have gotten on the rolls illegally. 

Mr. Johnson. No kidding? How do you figure that out? How do 
you absolve that? 

Ms. Chater. All right. When someone suggests to us or it comes 
to our attention that, for example, someone may have been coached 
to act in ways that would make us decide that the person was, in- 
deed, disabled, or if we have any question whatsoever about that, 
we go back and review the case again. We bring in our own inter- 
preter if it is a case of non-English 

Mr. Johnson. But if a guy walks into El Paso, Tex., and he says, 
I am disabled, do you check his citizenship and his ability to be in 
this country? 

Ms. Chater. Absolutely. 

Mr. Johnson. You do? That is the first thing you do? Is that true 
or false? 

Ms. Chater. I am sure that is true. 

Mr. Johnson. You are sure it is? You are positive? 

Ms. Chater. Yes. 

Mr. Johnson. They ask if they are a citizen of the United 
States? 

Ms. Chater. They do not only ask, they ask for documentation 
to prove that they are citizens of the United States for SSI claims. 

Mr. Johnson. OK The termination numbers that you cited. Dr. 
Daniels, were 15,000, roughly. You gave a percentage, but that is 
about what you agreed to. 

Ms. Daniels. After I put my glasses back on after I answered 
that question, it was 14 percent, so I need to 

Mr. Johnson. I want to hear some numbers. What is the real 
number. 

Ms. Daniels. Hold on for 1 second and I will look it up for you. 

Mr. Johnson. Fourteen percent of 4 million or what? 

Ms. Daniels. Actually, in 1994, there were about 17,000 initial 
cessations. 

[The following was subsequently received:] 
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Of the 118,000 CDRs conducted in fiscal year 1994, 17,000 cases or 16 percent 
resulted in cessations. 

Mr. Johnson. How do we review the files and make sure that 
we get that done in an expeditious manner? How long does it take 
from the time you determine somebody is not eligible until you get 
him off the rolls? 

Ms. Daniels. The process that we are using right now to conduct 
continuing disability reviews is a two-stage process. The first is 
identifying those individuals, using a profile, who are the most like- 
ly candidates for cessation. We send those candidates’ files to the 
Disability Determination Services for them to conduct a full medi- 
cal review of that file. So each year, we send the number that we 
can do to the DDSs to ask them to conduct the full medical review. 
How long each 

Mr. Johnson. When you say “the number you can,” what do you 
mean by that? You are not getting to all of them each year? 

Ms. Daniels. No, we are not getting to all of them each year. 

Mr. Johnson. Why? 

Ms. Daniels. It is a workload issue. We are actually trying now 
to make the process more streamlined and efficient. Last year, we 
did 118,000 CDRs. 'The year before that, it had only been 64,000. 
So we nearly doubled the number. This year we will be doing 
184,000 CDRs. Next year, we requested a budget sufficient to do 
431,000. So we are increasing the numbers that we are doing as 
we are increasing the efficiency with which we are doing them by 
using the profile and the mailer. 

Mr. Johnson. You did not finish telling me how long it takes 
from start to finish. 

Ms. Daniels. I cannot because each case is different. Depending 
upon the age of the case, the kind of medical evidence that is re- 
quired, whether or not there is a treating physician source that can 
be used, or whether or not an individual has to go out for a consult- 
ative exam. Each 

Mr. Johnson. Suppose I write you a letter and say, I am no 
longer on disability and I want to get off. How long would it take 
me? 

Ms. Daniels. I think we could do that pretty fast. [Laughter.] 

Mr. Johnson. That happened to me. It took 2 years. I think 
that — I hope that you have streamlined the system. 

Ms. Daniels. I’m really glad that you are off, Mr. Johnson. 

Mr. Johnson. Thank you. 

Thank you, Mr. Chairman. 

Chairman Running. Mr. Hancock will inquire. 

Mr. Hancock. Thank you, Mr. Chairman. 

I was late getting here, so this may have been covered. When you 
go back to when the Social Security law was written, I do not think 
it had any type of disability protection in it. Maybe it did, but I 
do not think so. 

Ms. Chater. No. 

Mr. Hancock. At that time, the definition of disability was ex- 
tremely limited. I mean, it was strictly medical conditions inter- 
preted as total and permanent disability. We have gotten to the 
point now where we include disabilities as things that were not 
even considered disabilities, like alcoholism. That was not a medi- 
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cal disability, that was something you bought and paid for and peo- 
ple were not that S 3 ntnpathetic with alcoholics. Drug addiction has 
been added now as a disability. In fact, just about anybody in this 
room could probably come up with something that would qualify 
under the Americans With Disabilities Act that would make them 
eligible for disability. 

Has all of this just been done by edict by the Social Security Ad- 
ministration? Was it intended, when Congress passed the act, to 
provide disability? They did not consider that it would get to the 
point where people would not want to work because they may have 
an ache in their back. 

Is there any way that we could go back and maybe review what 
we have gotten into? 

Ms. Chater. First, I want to be sure you understand that it was 
not just the Social Security Administration that decided to change 
or revise the definition. The way we implement the particular defi- 
nition over time comes because of congressional changes. It comes 
because of court cases. Many of the listings, many of the disease 
entities that we have on our books now come because new and dif- 
ferent medical reforms have identified new and different medical 
conditions. 

While I understand you to say that probably all of us in this 
room could say that we have some sort of a disability, the truth of 
the matter is, when it is looked at and examined according to our 
policies and procedures, it really has to be a condition that lasts 
for a long time or that ends in death. I mean, there are lots of fac- 
tors that go into it. It is not just a simple diagnosis. 

Mr. Hancock. But some of the horror stories are coming out now 
where work makes me anxious; therefore, I am disabled. If you 
make enough appeals, maybe some judge will just sign off on it just 
to get rid of you, just to close the case. 

Let me ask you another question, and this, I think, gets to the 
heart of it. Should disability income be means tested? 

Ms. Chater. The disability income from the Social Security pro- 
gram as we know it in title II is not a means tested program. 
Everybody 

Mr. Hancock. I understand that, and I am asking the question. 

Ms. Chater. That is because they pay into it. 

Mr. Hancock. In your judgment, should it be means tested? 

Ms. Chater. No, in my judgment, it ought not to be means test- 
ed. 

Mr. Hancock. Let me ask you this question, then. I am not say- 
ing it ought to be either, but we have situations where family in- 
come is $100,000, $200,000, $300,000 a year and there is a member 
of the family drawing disability income. That other income is not 
even considered at all imder our present law, is it? 

Ms. Chater. No. 

Mr. Hancock. Should it be considered? 

Ms. Chater. No, it is not considered, because the assumption is 
that if you work and you pay into the program, you are entitled 
to benefits for disability. 

Mr. Hancock. I understand that. Should it be considered? 

Ms. Chater. In my opinion, it ought not to be considered. 
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Mr. Hancock. Let me ask another question, then. If, in fact, an 
individual does not want disability coverage, should that individual 
be entitled to a tax credit? 

Ms. Chater. I cannot answer that question. 

Mr. Hancock. Think about it. 

Ms. Chater. But I would like to answer a question that you 
asked earlier. You are worried about the people with disabilities 
just saying they are disabled or people with minor disabilities com- 
ing onto the rolls. Seventy percent of all of the people who apply 
for disability are denied, and so that suggests to me that we have 
a very good high-quality set of decisionmmcers within the Social Se- 
curity Administration who can determine whether or not someone 
meets the criteria. 

Mr. Hancock. Evidently, we are not doing a very good job of 
publicizing that you are turning down 70 percent of the people that 
apply. I would think that the word would get out. Instead of the 
media talking about how easy it is to get on SSI, it looks to me 
like they ought to be talking about how difficult it is. 

Ms. Chater. I agree with you. We need to do a lot more publica- 
tion of the rules, the regulations, the program, and, more impor- 
tantly, we need to publicize what is happening to the people who 
are utilizing fraudulent mechanisms for getting benefits. We need 
to publicize what we do about those. 

Mr. Hancock. Thank you, Mr. Chairman. 

Chairman RUNNING. Thank you. 

I would like to continue. Dr. Chater. Is it true that an applicant 
cannot get paid benefits after being allowed by an AU hearing 
until someone actually writes the official decision and sends it out? 

Ms. Chater. I would like to defer to Ms. Geier. 

Ms. Geier. Thank vou. Congressman Running, the decision of 
the ALJ is effectuatea through a written decision and that is the 
final disposition of the case at the hearing office. 

Chairman Running. Let me give you some instances, factual 
cases out of my district offices. I believe they are similar to the 
kind that Mr. Pasme brou^t up. 

A hearing was held Februaiy 23, 1994; decision released March 
9, 1995, 13 months. A hearing was held June 14, 1994; decision re- 
leased March 27, 1995, 9 months. A hearing was held January 31, 
1994; decision released March 21, 1995, 13 months. A hearing was 
held June 27, 1994; decision released March 31, 1995, 9 months. 
A hearing was held September 7, 1994; decision started April 20, 
1995, 7 months and counting. A hearing was held October 12, 1994; 
decision not yet written, 7 months and counting. 

Is it not humane to make people who have already had hearings 
wait this long for a decision and a check? What is the size of your 
hearing decision backlog now? 

Ms. Chater. The specific answer to the last question is that we 
have 45,000 cases waiting for a decision to be written, and you are 
absolutely right, Mr. Running. It is a deplorable situation for peo- 
ple to have to wait that long, which is exactly and precisely why 
we need to reengineer the entire process. 

Chairman Running. Not by the year 2000, Madam Commis- 
sioner. 



50 


Ms. Chater. I agree, and, therefore, we have implemented the 
short-term initiative which has some pieces in it that will help this 
process. 

Chairman Bunning. What will it do for my people and all the 
other people that are under this kind of a gun right here? 

Ms. Chater. It is going to ensure that they get a decision closer 
to the time that the hearing officer made it. 

Chairman Bunning. What is closer, 2 months, 5 months? What 
is it? What is closer? We are 7 months and counting. We are 9 
months and counting. What is closer? 

Ms. Chater. Right now, it takes over 1 year to do the whole 
hearing, including the decision. We are working very hard to get 
that down to about 9 months. 

Chairman BUNNING. Will not shifting the decisionwriters to the 
temporary adjudication officers position cause this backlog to grow? 

Ms. Chater. No. 

Chairman BuNNiNG. Why not? 

Ms. Chater. Because we have several things that we are doing. 
For example, there is now a so-called short form that many of the 
ALJs are using. It is a shorter form that helps through automation. 
We are giving them personal computers so that instead of writing 
the decision out in longhand, as many of them do, they can utilize 
a program that helps them write the decision in a shorter form in 
a shorter period of time. 

As I talk with ALJs, many of them tell me that they have begun 
to write their own decisions instead of turning it over to a 
decisionwriter. They have elected to sit down after they make the 
decision and literally write their own decision so that it is done im- 
mediately. 

Chairman Bunning. Madam Commissioner, how fast are you 
going to do these things so that the people aren’t waiting for 1 
year? You are giving me all the reasons that they should be sped 
up, but what is being sped up, the fact that you are spinning the 
paper faster or the fact that we are going to get a decision to the 
people faster? 

Ms. Chater. Our aim is to get a decision to the people faster 
and 

Chairman Bunning. When? Since you have been an independent 
agency and since you knew you were going to be an independent 
agency when the bill passed last year, and there was a lot of plan- 
ning time for you to get these things going, when? 

Ms. Chater. In 1994 it took 337 days for a hearing from start 
to decision. In 1996 we are going to have that down to about 260 
days, and we are going to continue working on this in a systematic 
way to get it down to 

Chairman Bunning. Two-hundred-and-sixty days is not accept- 
able. It is not acceptable, so you are going to have to do better than 
that. 

Ms. Chater. We will try. 

Chairman Bunning. Is there anybody else that would like to ask 
a question? Mr. Christensen. 

Mr. Christensen. Yes, I do. 

Chairman Bunning. You may inquire. 
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Mr. Christensen. Madam Commissioner, how much or what 
percentage of its administrative budget does the Social Security 
Administration spend to manage its disability programs? Then I 
have some followup questions on that, as well. 

Ms. Chater. I know that we spend less than 1 percent. The ad- 
ministrative budget is less than 1 percent of our total outlays. I do 
not have today the exact amount that we spend just on disability. 

[The following was subsequently received:] 

SSA will spend about $1.2 billion in Rscal year 1996 to administer the DI program 
alone. 

Mr. Christensen. So your reflection of that would be less than 
1 percent? Do you know in actual dollars how much? 

Ms. Chater. Our administrative budget request for 1996 is about 
$6.1 billion. 

Mr. Christensen. How much in disability benefits in 1994 was 
the Social Security Administration responsible for? 

Ms. Chater. I am sorry, I did not hear you. 

Mr. Christensen. How much in disability benefits did you pay 
out in 1994? 

Ms. Chater. Thirty-five billion, I am sorry. 

Mr. Christensen. Thank you. The lifetime costs and benefits of 
the average disability claim would be what? 

Ms. Chater. The average disability claim is about — ^you mean 
over a lifetime? 

Mr. Christensen. Yes, the lifetime costs and benefits of the av- 
erage disability claim. 

Ms. Chater. About $66,000. 

Mr. Christensen. The GAO estimates it is $90,000, including 
both cash and Medicare benefits. Would that be closer to an accu- 
rate figure? 

Ms. Chater. Yes, I think that is about right, if Medicare is in- 
cluded. 

Mr. Christensen. As far as the administration goes, the GAO 
estimates that it is $2.7 billion in 1994 for the management admin- 
istrative budget, as well as one-half of the Social Security Adminis- 
tration’s total 1994 administrative budget, I am told, was $5.4 bil- 
lion, according to the GAO. Would that be an accurate figure, in 
your opinion? 

Ms. Chater. For that year and including both the SSI disability 
and DI programs, yes. 

Mr. Christensen. If the Social Security Administration allowed 
just 1 percent more claims, that would be 37,000 claims, based on 
1994 numbers. It would cost the system roughly $3.5 billion, al- 
most 10 percent of the total amount of the program paid in 1994. 
Would you not agree this is a serious situation, given the fact that 
the disability program is only solvent until the year 2016, accord- 
ing to the figures that we have been given from your office? 

Ms. Chater. That is about right, including Medicare benefits. 

Mr. Christensen. In light of the fact that the disability payment 
schedule, as you have just stated, is at 200-and-how-many days? 

Ms. Chater. Our goal for 1996 is 262. 

Mr. Christensen. Two-sixty-two? I would think that we would 
want to do everything we can to make it more of a consumer 
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friendly program, and 262 days is not, in my opinion, consumer 
friendly. 

Ms. Chater. I just want to clarify, Mr. Christensen, the 262 days 
that I mentioned before, it means that the person has been denied 
and has gone to hearing. In 1996 we, through our short-term initia- 
tive, expect to get it down to 62 days, whiai we think is a reason- 
able amount of time to make an initial decision, assuming no hear- 
ing. 

Mr. Christensen. Let me ask you another question. Your long- 
term disability redesign does not seem to take human nature into 
consideration. Social Security Administration employees are very 
service oriented. They try to help people. They feel sorry for people 
who are out of work and in need. 

How do you think that the disability claims manager and adju- 
dication officer will be able to avoid the natural bias in favor of ap- 
plicants, especially when the disability claims manager will have to 
personally deal with irate applicants whose claims he or she has 
denied? Would it not be easier to just allow borderline cases to 
avoid this? I guess in the case of an adjudication officer, to avoid 
having to send the case to an ALJ, will not allowance rates inevi- 
tably go up under your scenario? 

Ms. Chater. No, I do not think so, and Mr. Jones will tell you 
why. 

Mr. Jones. I think you underestimate the professionalism of our 
employees. They have and will have specific criteria by which to 
make disability decisions. As they do today, they will be following 
those criteria. So I mess I disagree with your basic assumption 
that simply adding the face-to-face component is going to increase 
allowances. 

Mr. Christensen. I guess I am just going on track history and 
what the past has been. If the past is any indication of what the 
future may be, I guess that is what I am basing my assumptions 
on. Your desire is well intended, but looking at past performance, 
the future does not look like a good situation. 

Mr. Jones. Our redesigned system is a comprehensive program 
that is going to change our quality assurance system. It is going 
to change the way we currently adjudicate and document cases 
today. It will have a major training component to make sure that 
our employees are even better trained than they are today to adju- 
dicate disabiliW claims. 

So I think i^ou take the entire redesign into consideration and 
how all the different parts and pieces integrate and fit together, I 
think we will have a system that will make accurate disability deci- 
sions. 

Mr. Christensen. Mr. Jones, what type of timeframe do you 
think that redesign will take place in? 

Mr. Jones. The entire redesign is going to take place over the 
next 4 to 5 years. Actually, beginning this summer, we are moving 
to put critical pieces of that redesign into place to begin with what 
we are calling DDS examiner/claims representative teaming to pro- 
vide more focused service to our customers. 

Mr. Christensen. Thank you. 

Thank you, Mr. Chairman. 

Chairman Running. Mr. Hancock. 
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Mr. Hancock. Thank you, Mr. Chairman. 

I would like to revisit a statement that was made earlier in the 
testimony that 70 percent of the initial claims are denied. Did I un- 
derstand you correctly? 

Ms. Chater. Yes, sir. 

Mr. Hancock. I have a study here that says 57 percent in the 
initial claims are denied, and then after appeal, the percentage, 
and that rises to 57.8 percent, or 578 people out of 1,000 appli- 
cants. This is your stuff. 

Mr. Jones. I do not know what charts you are referring to, but 
the figures that you are referring to — I believe the 57 percent re- 
lates to the percent of those that are denied. So you take the 70 
percent that are denied and 57 percent of those apply for a recon- 
sideration. Again, I do not have the specific chart in front of me 
that you are referring to. 

Mr. Hancock. It is data based on appeals in the year, not longi- 
tudinal tracking of cases, and excludes cases remaining at lower 
levels. It is your document dated November 12, 1994, and it says 
initial determinations out of 1,000, 570 denied, 430 approved, and 
then on down the list, and the total denied is 57.8 percent. Do you 
want to take a look at it? 

Ms. Chater. Perhaps we should take a look at it and get back 
to you and give you the correct information, Mr. Hancock. 

[The following was subsequently received:] 

The chart referred to on the following page presents data for iiscal year 1992, and 
indicates a disability initial claims allowance rate of 43 percent, i.e., 430 allowances 
out of every 1,000 initial determinations. The 57.8-percent fimre includes allow- 
ances at all levels of appeal during that fiscal year, it is not a longitudinal tracking 
of individual cases. 

The disability claims allowance rate at the initial level (before appeals) reached 
its peak at 43 percent in fiscal year 1992, and has been coming down since. To bring 
our performance up to date, during the first 6 months of the current fiscal year, we 
made 1,264,664 disability determinations, of which 874,929 were denials (for a 69- 
percent denial rate), resulting in a current allowance rate of about 31 percent. 

Similarly, the allowance rate through all appeals levels has dropped from a high 
of almost 58 percent in fiscal year 1M2 to about 47 percent for the first 6 months 
in fiscal year 1995. 
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Mr. Hancock. Thank you. 

Chairman Running. I would just like to insert in the record the 
cost of the Social Security Disability Insurance Trust Fund. It will 
cost the Retirement and Survivors Trust Fund $275 billion by the 
year 2008; $106 billion between the year 1995 and 1999, $169 bil- 
lion by the year 2003, and $275 billion by the year 2008 will come 
from the Retirement and Survivors Trust Fund. 

So I hope that the advisors or the special commission that the 
President has appointed will address this continuing drain on the 
Retirement and Survivors Trust Fund by the Disability Trust 
Fund. 

Dr. Chater, I would like to advise you that I intend to submit 
questions to you for the record after I have heard all the witnesses 
today and tomorrow. I also hope that you have a little time to stick 
around and listen to your employees who are here, because I think 
they have traveled an awful long way to share with us their exper- 
tise and their front-line experience in dealing with these problems 
on a daily basis. 

Thank you all for being here. 

Ms. Chater. Thank you. 

Mr. Collins. Mr. Chairman. 

Chairman RUNNING. Yes. 

Mr. Collins. May I inquire? 

Chairman Running. Excuse me. Go right ahead. 

Mr. Collins. My first inquiry is with you, Mr. Chairman. As I 
understand those numbers there, are you saying we are robbing 
from Peter to pay Paul? 

Chairman RUNNING. We are taking $275 billion out of the retire- 
ment benefits of the Social Security recipients. 

Mr. Collins. To pay the disability insurance? 

Chairman RUNNING. Correct. 

Mr. Collins. That is basically robbing Peter to pay Paul. 

Ms. Chater, the Disability Insurance Program provision was put 
in place in the midfifties, I believe. 

Ms. Chater. Yes. 

Mr. Collins. The trust fund, was it established at that same 
time, differentiating between the Social Security and the trust 
fund? 

Ms. Chater. I believe so. 

Mr. Collins. Do you recall the rate at such time that it was im- 
plemented? 

Ms. Chater. The rate of tax that goes into the trust fund? 

Mr. Collins. Or the disability insurance portion. 

Ms. Chater. Yes. It is about 0.9 percent. 

Mr. Collins. At the time it was first 

Ms. Chater. Oh, at the time, I do not know that but I will go 
back and look and find that out for you. 

[The following was subsequently received:] 

In 1957, the first year the DI payroll tax was imposed, the combined OASDI pay- 
roll tax rate was 2.25 percent for employers and employees, each. The 2 percent was 
allocated to the OASI Trust Fund and 0.25 percent was allocated to the DI Trust 
Fund. The self-employed rate was 3.375 percent, with 3 percent allocated to the 
OASI Trust Fund and 0.375 percent allocated to the DI Trust Fund. 
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Mr. Collins. I was just looking at the report here from last year. 
From 1994 to 1996, the DI tax rate will be 0.94. From 1997 to 
1999, it drops to 0.85, and then from 2000 on, back up to 0.90. 
Based on the fact that we are taking funds from the pension and 
survivors’ benefits to help pay the disability insurance — this is 
mandated, this is a tax that comes out of everyone’s payroll check. 
It is no volunta^ measure at all, is that not true? 

Ms. Chater. 'That is correct. 

Mr. Collins. Which is kind of different from the private sector, 
in the fact that most people who desire to have disability insurance 
would not pay premiums to an insurance company that was going 
broke, and, basically, that is what is happening with the Disability 
Insurance Program when we have to go back and borrow from the 
survivors’ and the pension benefit program in order to sustain its 
being, is that not true? 

Ms. Chater. That is true. 

[The following was subsequently received:] 

Historically, reallocation of rates has been used on occasion to alleviate temporary 
funding problems encountered by the trust funds. The 1977 amendments reallocated 
money from OASI to DI to help resolve temporary financing problems encountered 
by DI in the late seventies. Conversely, funds were reallocated from DI to OASI in 
1980 and 1983 to avoid depletion of the OASI Trust Fund. Had the funding for the 
DI program in the 1977 amendments been retained, the DI Trust Fund today would 
actually have an actuarial surplus over the next 75 years. 

Mr. Collins. Thank you, Mr. Chairman. 

Chairman Running. Is there anyone else that wishes to inquire? 
[No response.] 

Chairman Running. We thank you all for being here. 

Ms. Chater. Thank you. 

Chairman Running. The next panel we would like to come for- 
ward is from GAO — Jane Ross, Cynthia Bascetta, and Christopher 
Crissman. 

For the benefit of our guests, GAO is an arm of Confess which 
we rely on to do audits and investigative work. I will be asking 
GAO to monitor closely both SSA’s short-term disability initiatives 
and lor^-term redesign. GAO has already done considerable work 
on the Social Security disability problem, which we appreciate, and 
they are presenting their preliminary findings today. 

Ms. Ross, if you would get us started. 

STATEMENT OF JANE L. ROSS, DIRECTOR, INCOME SECURITY 
ISSUES, HEALTH, EDUCATION, AND HUMAN SERVICES 
DIVISION, U.S. GENERAL ACCOUNTING OFFICE; ACCOM- 
PANIED BY CYNTHIA BASCETTA, ASSISTANT DIRECTOR, 
INCOME SECURITY ISSUES, HEALTH, EDUCATION, AND 
HUMAN SERVICES; AND CHRISTOPHER CRISSMAN, ASSIST- 
ANT DIRECTOR, INCOME SECURITY ISSUES, HEALTH, 
EDUCATION, AND HUMAN SERVICES 

Ms. Ross. Yes, sir, Mr. Chairman. 

You have already heard a lot about the growth in the Disability 
Insurance Program and the growth in the number of beneficiaries, 
so what I would like to do is concentrate on three issues, all of 
which were raised by Commissioner Chater. 

The first is the CTowth in the DI caseload and some of the causes 
for that growth. Second is SSA’s efforts to reduce the backlog in 
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applications and decisions and to streamline the process of deter- 
mining eligibility. Third is the importance of assuring that only 
those who are disabled remain on the rolls and improving methods 
of helping beneficiaries return to work. 

As we nave already heard, the number of disabled beneficiaries 
has grown dramatically in the last 10 years. While the pace of 
growth has tapered off a little recently, the total number of recipi- 
ents continues to climb. SSA needs to be doing analysis to help all 
of us understand why the CTOwth occurred in the last decade and 
whether it is likely to speed up in the future or slow down. We are 
very anxious to see the results of ongoing analysis conducted under 
contract for SSA. 

Obviously, the huge increase in applications has created work- 
load pressures at all levels of the disability determination process. 
You already talked about that. Right now, there are over 1 million 
people who have applied and are waiting for a decision. 

At the appeals level, especially, both case backlogs and process- 
ing times are still growing and many people wait for over 1 year 
for their appeals to be heard. The long waits that result from the 
backlogs can cause substantial hardships, especially for applicants 
with limited income and no medical insurance. 

Last month, in the Philadelphia region, SSA identified about 500 
cases in the AU backlog where the persons were in dire cir- 
cumstances, either because they were terminally ill, homeless, or 
were about to lose their homes due to foreclosure. They were wait- 
ing for administrative law judges to make their decisions. 

As Dr. Chater said, SSA has underway a short-term effort to re- 
duce the backlogs, but we have some concern that this effort could 
result in more cases being allowed, perhaps inappropriately. It will 
be especially important for SSA to guard against sacrificing the 
quality of decisions for greater speed. 

SSA also has underway a more far-reaching initiative to fun- 
damentally rethink and redesign the disability claims process so 
that it becomes many times more efficient and significantly im- 
proves service to the disabled claimants. The success of this 
reengineering effort is critical if public service is to be improved 
and also because of the extraordinarily high dollar costs of admin- 
istering these programs, now $2.7 billion annually. While that is a 
very small proportion of the program dollars, $2.7 billion is a lot 
of administrative cost. 

GAO will be monitoring the implementation of reengineering, at 
your request, and will be mindful of several concerns, including 
that accuracy is not sacrificed for speed and that as cases are de- 
veloped, there is an adequate baseline of information for conducting 
future continuing disability reviews. 

While SSA has devoted management attention and resources to 
improving the disability determination process or trying to get peo- 
ple onto the rolls more speedily, it has focused too little attention 
on the people already on the rolls in determining whether they are 
still entitled to benefits because they are still disabled. It has also 
focused too little attention on whether there are people who could 
be encouraged to leave the rolls and return to work. 

SSA has not done nearly enough reviews to assure that persons 
currently receiving benefits are still disabled. Next year, they plan 
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to do many more CDRs than they have in the past, but it is still 
only one-half of the number that the law requires. 

Conducting CDRs has profound implications for program expend- 
itures. For example, based on the CDRs they conducted in 1994, 
SSA estimated that about 11,000 beneficiaries would no longer be 
eligible for benefits. The total savings from terminating the bene- 
fits to these 11,000 persons could amount to about $1 billion over 
the lifetimes of those people. 

Even when people do not recover, they can also be encouraged 
to go back to work through rehabilitation and work incentives. 
That is something we should not miss. Currently, SSA puts very 
little emphasis on rehabilitation. For every $100 that they spend 
on DI cash benefits, they spend less than 10 cents on vocational re- 
habilitation for these beneficiaries. 

Beneficiaries may also be reluctant to try working because they 
lose all their cash benefits and medical coverage very quickly. If 
beneficiaries return to work, cash benefits are cut off entirely after 
9 months and Medicare benefits are cut off sometime thereafter. 
Last year, less than 2 percent of disabled workers left the rolls to 
return to work. 

The Commissioner has recently formed a team to strengthen 
SSA’s efforts in this regard, and Dr. Daniels is leading that team. 
But what may be required is a shift in program orientation away 
from long-term benefit receipt and toward helping people move 
back into the work force and reengineering the whole rehabilitation 
and incentive structure. 

Let me just summarize. SSA has focused most of its effort on get- 
ting eligible people enrolled. In light of this, we share conCTessional 
concerns that SSA’s emphasis on reengineering should be closely 
watched to ensure that it does not result in increased allowances 
and less accurate decisions. If the public perceives that the pro- 
gram is loosely run, more people with perhaps only mild disabil- 
ities may be encouraged to apply for benefits and clog the applica- 
tion process. 

The high and growing cost of the DI pro^am makes it urgent 
for SSA to expand its focus on continuing disability reviews and 
return-to-work efforts. Moreover, technological and social changes 
that have occurred since the fifties make it more likely that bene- 
ficiaries can return to work and reduce their dependence on disabil- 
ity benefits. 

Mr. Chairman, that concludes my statement. I would be glad to 
answer any questions you have. 

[The prepared statement and attachments follow:] 
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TESTIMONY OF JANE L. ROSS, DIRECTOR 
U& GENERAL ACCOUNTING OFnCE 

Thank you for inviting me to testify on the growth in the 
Social Security Disability Insurance (DI) program and the Social 
Security Administration's (SSA) initiatives to manage this growth. 
Over the last 10 years, the number of beneficiaries grew 43 percent 
and benefit costs doubled, raising congressional and public 
concern. Today 5.6 million disabled workers and their dependents 
receive $38 billion in DI benefits per year. 

My testimony today is based on our reports and ongoing studies 
of SSA's disability programs. (See app. I for a list of related 
GAO products.) Our work has shown that increases in applications 
for disability benefits have led to increased work loads and 
growing backlogs of claims. As a result, applicants are waiting 
longer to find out if they have been awarded benefits. Applicants 
wait almost 90 days to find out if they have been awarded benefits, 
while persons who appeal their claims to SSA's administrative law 
judges (ALJs) wait more than a year. These long waits can cause 
substantial hardship for applicants, particularly those with 
limited income and no medical insurance. 

SSA has undertaken a number of short-term initiatives to 
address the immediate backlog problem. It also has begun a longer- 
term effort to redesign its disability determination process. We 
share congressional concerns that these changes may sacrifice 
decisional accuracy for faster processing, and we will be working 
closely with the subcommittee to monitor the situation. SSA is 
addressing its work load increases while facing substantial 
resource constraints. Nonetheless, SSA must broaden its management 
focus beyond expediting and streamlining the eligibility process. 

It needs to focus more attention on terminating benefits for those 
who are no longer eligible and encouraging beneficiaries to return 
to work. 

SSA, now an independent agency, also needs to provide more 
data and advice to the Congress on matters affecting DI policy. We 
hope its forthcoming research efforts on disability will assist the 
Congress in overseeing the program and considering improvements. 

In my testimony today, I will provide an overview of the 
growth in disability applications and appeals. Then I will discuss 
SSA's efforts to reduce its backlogs and redesign its disability 
determination process. Finally, I will, describe SSA's current 
efforts and future plans for conducting continuing disability 
reviews (CDRs) and improving its performance in returning 
beneficiaries to work. 

MCSGKQmi 

Before presenting our findings, let me provide some background 
on two disability programs administered by SSA: the DI program and 
the Supplemental Security Income (SSI) program. We realize this 
subcommittee does not have jurisdiction over the SSI program, but 
to fully understand what is happening in the DI program, it is 
necessary to understand the SSI program as well. An increasing 
number and percentage of DI beneficiaries also receive SSI 
benefits, and both programs are growing rapidly. 

The DI program was enacted in 1956 and provides monthly cash 
benefits and Medicare eligibility to severely disabled workers. 

The program defines disability as an inability to engage in 
substantial gainful activity by reason of a severe physical or 
mental impairment. The impairment must be medically determinable 
and expected to last at least 12 months or result in death. 

The program is funded through Federal Insurance Contributions 
Act (FICA) taxes paid into the DI Trust Fund by employers and 
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employees.' Applicants for DI must have worked long enough and 
recently enough to be insured for disability benefits. Cash 
benefits received by disabled workers average $660 a month and 
continue until a beneficiary returns to work, reaches full 
retirement age (when disability benefits convert to retirement 
benefits), dies, or is found to have medically improved and 
regained his or her ability to work. 

DI was originally established to extend Social Security old 
age and survivors assistance to workers who became too disabled to 
work. Although in effect the program served as an early retirement 
plan, original legislation also promoted the rehabilitation of 
disabled beneficiaries. At the time DI legislation was being 
considered, the House Committee on Ways and Means reported that it 

"...recognizes the great advances in rehabilitation techniques 
_ made in recent years and appreciates the importance of 

rehabilitation efforts on behalf of disabled persons. It is a 
well-recognized truth that prompt referral of disabled persons 
for vocational rehabilitation services increases the 
effectiveness of such services and enhances the probability of 
success . “ 

DI legislation required that persons applying for disability 
benefits be promptly referred to vocational rehabilitation agencies 
for services to maximize the number of such individuals who could 
return to productive activity. 

Turning briefly to SSI, it was enacted in 1972 as a means- 
tested income assistance program for persons who are aged, blind, 
or disabled. SSI benefits are based on income rather than work 
history, and program costs are funded from general revenues. SSI 
disabled beneficiaries receive an average monthly federal benefit 
of $380 and immediate Medicaid eligibility in most states.^ The 
SSI program uses the same criteria and procedures as the DI program 
for deciding who is disabled and, like DI, SSI terminates benefits 
to persons who medically improve and are able to return to work. 
Moreover, the SSI law also requires applicants to be referred for 
vocational rehabilitation. 

Persons can receive both DI and SSI benefits. If a 
beneficiary's DI , benef it--based on work history-'is less than the 
maximum SSI benefit, the DI benefit is supplemented with SSI. 

These persons are known as concurrent beneficiaries. 

Both DI and SSI are administered by SSA and state disability 
determination services (DDS) . SSA field offices determine whether 
applicants meet the nonmedical criteria for eligibility and DDSs 
make the initial determination of whether applicants meet the 
programs' definition of disability. In 1994, it cost SSA $2.7 
billion to manage the disability claims process for these programs. 

SSA has a multilayered administrative structure to handle 
appeals of denied disability applications. When an application is 
denied by a DDS, the person may request that the DDS reconsider the 
application. The reconsideration is conducted by different 
personnel from those who made the initial determination; the 
criteria and process for determining disability, however, are the 
same. 


'PICA payroll taxes are divided into the Disability Insurance Trust 
Fund, the Old Age and Survivors Insurance Trust Fund, and the 
Medicare Hospital Insurance Trust Fund. 

^Forty-three states provide a supplemental benefit. In 1993, SSI 
recipients in these states received an average state supplemental 
benefit of $110. 
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If the application is denied at the reconsideration level, the 
person may request a hearing before one of SSA's 1,011 ALJs. At 
these hearings, applicants and medical or vocational experts may 
submit additional evidence. Attorneys usually represent applicants 
at these hearings. 

When an application is denied by an ALJ, the applicant may 
then request a review by SSA's Appeals Council. The Appeals 
Council may affirm, modify, or reverse the decision of -the ALJ, or 
it may remand the case to the ALJ for further consideration or 
development. Either the applicant or the agency may appeal the 
Council's decision in federal court. 

Once DI beneficiaries are on the rolls, SSA is required to 
perform periodic reviews to determine their continued eligibility. 
The law requires SSA to perform continuing disability reviews 
(CDRs) at least every 3 years on DI beneficiaries for whom medical 
improvement is expected or possible, in order to determine whether 
their condition has improved to the point that they are no longer 
disabled. SSA is also required by regulation to perform CDRs at 
least once every 7 years on persons for whom medical improvement is 
not expected. 

Let me now turn to our findings. 

GROWTH IN T HE NUMBER OF DISABLED BENEFICIARIES 

The number of disabled beneficiaries has been growing steadily 
in the last 10 years. At the end of 1994, almost 5.6 million 
disabled workers and their dependents were receiving DI benefits, 
up from 3.9 million at the end of 1985--a 43-percent increase. 

Most of this growth--an addition of 1.1 million benef iciaries-- 
occurred in the last 3 years . 

The caseload has grown primarily because applications and 
awards have increased. From 1985 to 1994, DI applications grew 
from 1.1 to 1.4 million, and the percentage of applicants receiving 
awards increased from 35 percent to 44 percent. Most award 
decisions are made by DDEs. In fiscal year 1994, DDEs awarded 
benefits to 437,000 initial applicants, about 33 percent, and 
60,000 awards to persons whose initial denials they reconsidered. 
ALJs awarded DI benefits to 193,000 persons, or 79 percent of those 
who appealed. 

Many factors have contributed to the growth in DI over the 
last decade. Expansions in eligibility criteria, especially for 
persons with mental impairments, have played a role. Other factors 
are program outreach and poor economic conditions in the early 
1990s. 

Increases in the number of DI beneficiaries tell only part of 
the sto^ of the rapidly rising disability rolls. Much of the 
growth in DI worker beneficiaries is coming from persons who also 
receive EEI benefits. These concurrent beneficiaries increased 107 
percent since 1985. 

INCREASED APPLICATIONE AND APPEALE 
RESULT IN HUGE BACKLOGS 

The huge increase in initial applications and appeals have 
created work load pressures for DDEs and ALJs. Since 1985, initial 
DI and SSI applications received by DDSs increased 65 percent to 
2.6 million, and appeals to ALJs more than doubled to 549,000 in 
1994. Backlogs have grown substantially and applicants are waiting 
longer to find out whether they have been awarded benefits. For 
those applicants who are awarded benefits on appeal to ALJs after 
twice being denied by DDSs, the wait is especially long--often much 
more than a year after they first applied. 
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In March 1995, DDS backlogs of initial applications were 71 
percent higher than in 1985. However, recent DDS backlogs have 
decreased from their peak in 1992. At the end of March, 505,000 
initial applications were pending in DDSs . Their processing times 
are 87 days for a DI application and 107 days for an SSI 
application, compared with 70 days and 65 days, respectively, in 
fiscal year 1985.’ (See fig. 1.) Since fiscal year 1992, DDSs 
have added more staff years and productivity has improved. 

Figure I; Huge DDS Backlogs and Processing Times Starting to 

Improve (Fiscal Year 1985-95) 
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For the ALJ caseload, backlogs are larger and processing times 
are longer. From September 1985 to March 1995, backlogs of pending 
appeals for all ALJ work loads have increased almost fivefold to 
521,000, while average processing times have more than doubled from 
167 days to 342 days.' (See fig. 2.) At the end of September 
1993, 16 percent of all ALJ appeals had been pending for 270 days 
or more. By March 1995, 37 percent had been pending that long. 


These processing times are measured from the date of application 
to DDS clearance. Most of this time involves DDS processing. 

'ALJ processing time is measured from the date SSA receives the 
appeal to the date that it notifies the applicant of the decision. 
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Fiaiirg 2: Huge Increase in ALJ Backlogs and Proceg^ina Timeg 
rnnr i niip (Fiscal Year 1985-95) 
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These long waits can cause substantial hardships for 
applicants, many of whom have limited income and little or no 
medical insurance. In March 1995, SSA identified 488 pending ALJ 
cases in its Philadelphia region in which the applicant was in dire 
need because they were either terminally ill, homeless or about to 
lose their homes due to foreclosure, or were without money to buy 
medicine or food for their children. 

Sliort-Tetm Initiatives 

Over the past few years SSA has relied on short-term efforts 
to address its increasing work load. Its latest short-term effort 
began in November 1994, and consists of 19 initiatives' to help 
reduce claims processing time and out into the DOS and ALJ backlogs 
at the hearings level in SSA's Office of Hearings and Appeals 
(OHA) . At the DDSs, SSA expects that additional funding and 
procedural changes will reduce the backlog, while at OHA, it 
expects reductions from an initiative intended to develop and 
process cases without a hearing. 

SSA's 19 initiatives are in various stages of implementation 
and not as far along as SSA had originally planned. Part of the 
delay is attributed to the time associated with asking staff 
involved in the claims process to do things differently than they 
have in the past. As a result, there have been considerably more 
negotiations with employees than anticipated,, especially on the 
. initiative that involves using OHA attorneys and paralegals to 
review appealed claims for possible allowances. In addition, SSA 
will need regulatory changes in order to permit OHA senior 
attorneys to make an allowance without ALJ review. 

In its efforts to improve its processes, it will be especially 
important for SSA to guard against sacrificing Che quality of 
decisions for greater speed. .We share concerns chat these process 


'Appendix II lists the 19 short-term initiatives. 

The ALJs are part of SSA's Office of Hearings and Appeals. 
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changes could result in more allowances, and that the number of 
incorrect allowances could rise. 

Long-Term Disability Reengineerin g Efforts 

In October 1993, a disability reengineering project team 
consisting of federal and state officials began to take a hard look 
at SSA's disability claims process. The objective of this review 
was to fundamentally rethink and redesign the process so that it 
becomes many times more efficient and, as a result, significantly 
improves service to disabled claimants. 

The success of this reengineering effort is critical because 
the administrative cost of these programs is so significant--$2 .7 
billion annually. Couple this spending with a system that is 
viewed as slow, labor-intensive, and paper reliant and the need for 
a new process is obvious. A reengineered process could make better 
use of technology and assist SSA in more effectively managing its 
shrinking resources. SSA estimates that it will cost $148 million 
to administer this reengineering effort, but that the net savings 
will be $704 million through fiscal year 2001. SSA has also 
estimated annual savings of $305 million once reengineering is 
fully implemented. However, SSA has not tested all the assumptions 
it used for estimating these savings, and they are, therefore, 
subject to change. 

Key features of the reengineering plan that was issued in 
September 1994 include (1) creation of a disability claims manager 
position to give claimants access to the decisionmaker, (2) 
development of a simplified disability decision methodology, 

(3) emphasis on an SSA and claimant partnership for developing 
necessary medical evidence, and (4) the use of a predecision 
interview to provide the claimant with an opportunity to meet with 
the decisionmaker to discuss the claim before a medical decision is 
disallowed. 

Another key feature is the creation of an adjudication officer 
who would participate in the process as the initial step in the 
first appeal level. The adjudication officer would have 
responsibility for explaining the hearing process, obtaining new 
evidence, narrowing issues for appeal, developing the case record, 
and issuing a favorable decision if the evidence warrants. 

SSA expects that implementation of the reengineered process 
will be accomplished over a 6-year period beginning in fiscal year 
1995 and concluding in 2000. Full implementation is targeted for 
fiscal year 2001. We are in the process of evaluating SSA's 
reengineering effort, and we will expand our work to include 
validating SSA's model, and assessing its plan and subsequent 
implementation. 

We will also address congressional concerns that this new 
process will result in pressure to allow more cases, sometimes 
inappropriately, which would further deplete the trust fund and 
erode public confidence. To protect against this, long-term 
reengineering, like the short-term initiatives, should include 
safeguards to ensure that more cases are not allowed at the expense 
of correct decisions. Some believe that pressure to allow could 
come from creating the adjudication officer position, which makes 
permanent the positions held by attorneys in the short-term 
initiatives. Others are concerned that the disability claims 
managers will be more likely to allow borderline cases rather than 
put themselves in the position of informing applicants face-to-face 
that they have been denied benefits. Still others worry that 
speeding up the process could cause inappropriate short-cuts in 
documentation. If so, this could jeopardize SSA's ability to 
conduct CDRs in the future. Finally, as SSA attempts to move to a 
single standard for making disability decisions, we urge paramount 
attention to program integrity by keeping the process as objective 
as possible. As we agreed, GAO will monitor the impacts of SSA's 
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reengineering efforts as well as short-term changes in allowance 
rates and measures of quality assurance. 

A SMALLER P ROPORTION OF 
BENEFICIARIES LEAVE THE ROLLS 

While SSA has devoted its management attention and resources 
to improving the disability determination process, it has focused 
too little attention and resources on determining whether 
beneficiaries already on the rolls should still be there and 
whether more beneficiaries could be encouraged to return to work. 

For every new beneficiary entering the DI program in 1985, one 
left. In 1994, one beneficiary left for every two new DI 
beneficiaries . 

Why is a smaller proportion of beneficiaries leaving the 
rolls? Part of the reason is the trend toward younger adults 
entering the program. Another reason is- that people who medically 
improve and no longer qualify for DI benefits are not being 
identified because SSA is not performing enough CDRs. 

Finally, SSA has done little to facilitate the movement of 
persons with disabilities from the DI rolls to payrolls. This is 
especially evident when we look at the limited role of vocational 
rehabilitation (VR) and. work-incentive provisions used to motivate 
beneficiaries to return to work. 

Changing Beneficiary 
Character istics 

Before 1985, the typical new beneficiary was a male over 50 
years old with either a cardiovascular or musculoskeletal 
impairment. Newly awarded beneficiaries today are more likely to 
be younger and mentally impaired. 

Changes in eligibility standards prompted by legislative, 
regulatory, and judicial action have contributed significantly to 
the increase in awards to people with mental impairments (which 
include mental retardation and mental illness) . The percentage of 
all persons accepted into DI with mental impairments in 1985 was 18 
percent; whereas in 1994, one-fourth of all new beneficiaries were 
accepted based on a mental impairment . 

A beneficiary with a mental impairment is generally younger 
and likely to receive benefits for a longer period of time than the 
physically impaired individual. In 1994, three-fourths of new 
beneficiaries with mental impairments were under 50, compared with 
one-third of new awardees with physical impairments. 

Fewer CDRs 

In the early 1990s--because of SSA resource constraints and 
increasing initial claims work loads--the number of CDRs declined 
dramatically. For example, SSA performed a total of 367,000 SSI 
and medical DI CDRs in 1989 and only 73,000 in 1992. Currently, 
the backlog of DI CDRs is about 1.7 million cases with about 
500,000 additional cases coming due each year. 

To help reduce the backlog of DI CDRs, SSA now uses computer 
profiling and beneficiary mail questionnaires, commonly referred to 
as a mailer, to more efficiently target limited CDR resources. The 
mailers cost SSA about $50 each, while a medical review costs about 
$1,000. SSA plans to conduct 234,000 DI CDRs in fiscal year 1996, 
which includes 119,000 medical reviews. Depending on how 
beneficiaries answer certain mailer questions and their profiles 
(e.g., age, impairment type, date of last CDR), those cases with 
the highest probability of benefit termination are then scheduled 
for a medical review. SSA estimates that its new CDR process lias 
doubled its cost-benefit ratio from 3:1 to 6:1. The new CDR 
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process is both more efficient and has resulted in more 
terminations . 

Although it has increased its cost effectiveness and better 
targeted limited resources, SSA needs to do more CDRs and, 
therefore, should explore ways to allocate more resources to this 
activity. Combined with the surge in applications and the growing 
tendency to remain on the programs longer, conducting CDRs has 
profound implications for expenditures. For example, in 1994, SSA 
determined that 17,000 DI beneficiaries were no longer eligible for 
benefits after conducting a CDR. These results are subject to 
appeal. SSA estimates that 65 percent will be upheld and that 
these terminations will save an average of $90,000 in lifetime DI 
and Medicare benefit costs. As a result, total savings from these 
CDRs could be almost $1 billion. 

Few Rehabilitated 
Through VR 

The Social Security Act requires that persons applying for 
disability benefits be promptly referred to state vocational 
rehabilitation agencies for services to maximize the number of 
individuals who could return to productive activity. Yet SSA has 
not made this a priority of the DI program. Over the last 5 years, 
SSA has referred only about 7 percent of initial applicants awarded 
benefits. Moreover, for every $100 SSA spends on pi cash benefits, 
it spends a little more than a dime on VR for DI beneficiaries. 
While we do not know what the appropriate level should be or what 
other employment assistance might be required, we believe that we 
need to determine how much this underrepresents the potential for 
returning beneficiaries to work. 

As we- reported recently, state VR agencies accept only a small 
percentage of all persons referred by SSA, and those that are 
accepted generally receive only modest services with disappointing 
long-term outcomes." Only about 1 of every 1,000 DI beneficiaries 
is successfully rehabilitated, which means that they are gainfully 
employed for 9 months. One reason for VR's limited effectiveness 
is that a little more than one-third of DI applicants have been out 
of the work force for more than 12 months before they even apply 
for DI benefits. Experts generally agree that rehabilitation 
offered sooner--closer to the onset of the disability--would be 
more successful. 

Another factor contributing to VU's limited effectiveness is 
that applicants are referred for -VR services when their 
applications for benefits are being processed--a time when 
applicants are focused on trying to prove their inability to work. 
The program expectation that one will go back to work after 
receiving VR services is an expectation that is difficult to 
reconcile in a program that has historically been for workers who 
have left the work force because of their inability to work. 

We are looking at other ways to offer rehabilitative services 
and hope to identify more effective approaches to provide 
vocational rehabilitation. We will share our findings with you 
when our work is completed. 

Despite Work Incentives. 

Beneficiaries Unwilling to 

Risk Losing Benefits 

Another factor contributing to the low numbers of 
beneficiaries leaving the rolls is the perceived high risk of 
losing cash and medical benefits by going back to work. Program 
provisions--called work incentives--are intended to allow 


"Yocaticnai Rehabiiitatien; Evidence for Federal Program's 

Effectiveness Is Mixed (GAO/PEMD-93-19, Aug. 27, 1993). 
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beneficiaries to try to return to work without jeopardizing their 
benefits . 

DI work incentives allow beneficiaries to continue to get full 
benefits during a 9-inonth trial work period regardless of their 
earnings. But, after the trial work period, benefits stop if they 
earn at least $500 a month, which is below the federal poverty 
level.* This total loss of cash assistance may discourage 
beneficiaries from attempting work. Beneficiaries with low 
earnings potential especially may be making a rational financial 
choice to limit work in order to continue receiving cash benefits. 
SSA officials estimate that in December 1994, approximately 16,000 
DI beneficiaries were not receiving cash benefit payments because 
they had successfully conpleted this 9-month trial work period. 

This represents a small fraction of the 4 million disabled workers 
on the rolls at that time. 

DI beneficiaries who work also risk losing medical coverage, 
not because they have medically improved, but because of earnings. 
Beneficiary fear of this loss is viewed by advocates and VR 
counselors as one of the most significant barriers to beneficiaries 
participating in a VR program and returning to work. DI work 
incentives provide for .39 months of premium-free Medicare coverage 
after the trial work period. When this coverage ends, 
beneficiaries may purchase Medicare coverage. However, the cost of 
this coverage, currently about $300 a month, may be especially 
unattractive to low-wage earners. 

Few DI Beneficiaries Use 

SSI Work Incentives 

DI beneficiaries who are concurrently receiving DI and SSI 
benefits may take advantage of the SSI work-incentive provisions as 
well. In fact, about one-half of the beneficiaries using the SSI 
work incentives are concurrent beneficiaries. Nevertheless, the 
number of DI beneficiaries using the SSI work-incentive provisions 
remains small. Approximately 34,000, or less than 1 percent of all 
DI beneficiaries, use the SSI work incentives. 

SSI work-incentive provisions differ significantly from the DI 
provisions. Cash benefits do not abruptly stop once a beneficiary 
begins earning $500 a month or more but are gradually reduced by 
less than $1 for every $2 earned. SSI work incentives also allow 
recipients to continue receiving Medicaid coverage until earnings 
reach an amount considered high enough to replace one's cash and 
Medicaid benefits.’ 

SSfl PevelQPinq New Strategies 

to Employ People With Disabilities 

Recognizing that SSA does not have an effective structure in 
place to steer beneficiaries toward employment, in late 1994 the 
Commissioner formed a team under the leadership of the Associate 
Commissioner for Disability to develop a strategy to promote the 
rehabilitation and enployment of current and potential 
beneficiaries. SSA acknowledges that if it maintains its present 
structure 


“After the trial work period, cash benefits continue for a 3-month 
grace period then stop if the beneficiary is earning $500 per month 
or more. The 9 months of the trial work period do not have to be 
consecutive. 

’SSA uses a threshold amount to measure whether a person's earnings 
are high enough to replace SSI and Medicaid benefits. The 
threshold amount is based on (1) the amount of earnings that would 
cause cash payments to stop plus (2) the annual per capita Medicaid 
expenditure for the state in which the beneficiary lives. 
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-- program expenditures would continue to steadily escalate, 

-- people who can work would continue to be trapped on the 
benefit rolls rather than gaining employment and achieving 
economic independence, 

-- SSA's disability programs would continue to be viewed as 
being at odds with the Americans with Disabilities Act and 
other disability legislation, and 

-- DI would continue to be viewed as “retirement." 

We agree that SSA needs to focus more attention and resources 
on rehabilitating beneficiaries and returning them to productive 
employment. We also agree that SSA's current structure and 
administration of the DI program does not lend itself to doing 
this. SSA has just begun these efforts and it is too early to 
assess their effectiveness. 

In addition to the work of this group, SSA will soon have the 
results of Project Network, which is a demonstration initiative for 
testing alternative ways to provide rehabilitation and employment 
services to SSA's disability beneficiaries. Project Network, with 
a budget of approximately $25 million, will test the use of case 
management to encourage and facilitate movement into the labor 
force as a possible alternative to long-term benefit receipt. 

Although SSA seems to be moving in the right direction, we 
are not convinced that its current level of effort will be 
sufficient. A shift in orientation toward helping more people move 
back into the work force and reengineering the rehabilitation and 
incentive structure may be required. 

CONCLUDING OBSERVATIONS 


At nearly $40 billion annually in cash payments to disabled 
workers, plus $16 billion more for medical coverage, the DI program 
represents a significant investment of public resources. A program 
of this magnitude and importance needs proper management and 
controls to ensure that funds are being spent as the Congress 
intended. 

Our work to date shows that SSA has not paid enough attention 
to controlling the program and managing caseload growth. 

Especially in light of this, we share congressional concerns that 
SSA's emphasis on reeingineering should be closely watched to 
ensure that it does not result in increased allowances and less 
accurate decisions. If the public perceives that the program is 
loosely run, more people with only mild disabilities may be 
encouraged to apply for benefits. Finally, keeping the disability 
determination process as objective as possible will be paramount in 
managing caseload growth and inproving program integrity, 
especially as SSA moves to a single standard for decisionmaking. 

The high and growing costs of the DI program make it more 
urgent than ever for SSA to conduct more continuing disability 
reviews. As such, it is critical that reengineering efforts do not 
adversely affect the docximentation in case files necessary to 
conduct future CDRs. In addition to CDRs, SSA should expand its 
focus to include more return-to-work efforts. Technological and 
social changes that have occurred since the 1950s make it more 
likely that beneficiaries can return to work and reduce their 
dependence on disability benefits . Even persons with severe 
disabilities are now able to work with the help of assistive 
devices. And the Americans with Disabilities Act sets high 
expectations for involving persons with disabilities in the work 
force. 
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SSA is beginning to look at the return-to-work aspects of the 
DI program. We believe that it can and should do more to improve 
the productive capacity of disabled beneficiaries and, in the 
process, better manage the DI rolls. Our ongoing work focuses on 
identifying alternative ways in which federal disability programs 
can better assist beneficiaries to return to work. To this end, we 
are ready to help the Congress in its deliberations on program 
improvements . 


This concludes my prepared statement. I will be happy to 
answer any questions you may have. 
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APPENDIX I APPENDIX I 

RELATED GAO PRODUCTS 

SUPPlementfli-SSCUritY lacpme; Recipient Population Has Changed as 

Caseloads Have Burgeoned (GAO/T-HEHS-95-120, March 27, 1995). 

Social Security: Federal Disability Programs Face Major Issues 
(GAO/T-HEHS-95-97, Mar. 2, 1995). 

Disability Benefits for Addicts (GAO/HEHS-94-178R, June 8, 1994). 

Social Security: Most of Gender Difference Explained (GAO/HEHS-94- 

94, May 27, 1994) . 

Sfl£iai..£scui:ily; Major changes Needed for Dis ability Benefits for 

Addicts (GAO/HEHS-94-128, May 13, 1994). 

Social Security; continuing Disability Revi ew Process Improved. 

But More Targete d Reviews Needed (GAO/T-HEHS-94-121, Mar. 10, 

1994) . 

Social Security; Disabilit y Rolls Keep Growing. While Explanations 

Remain Elusive (GAO/HEHS-94-34, Feb. 8, 1994). 

Social Security: Increasing Number of Disability Claims and 

Deteriorating Service (GAO/HRD-94-11, Nov. 10, 1993). 

Vocational Rehabilitation; Evidence for Federal Program's 

Effectiveness Is Mixed (GAO/PEMD-93-19, Aug. 27, 1993). 

Social .Security; Rising Disability Rolls Raise Questions That Must 

Be Answered (GAO/T-HRD-93-15, Apr. 22, 1993). 

Social Security Disability: Growing Funding and Administrative 

Problems (GAO/T-HRD-92-28, Apr. 27, 1992). 

Social Security; Racial Difference in Disabil ity Decisions 

Warrants Further Investigation (GAO/HRD-92-56, Apr. 21, 1992). 

Vocational Rehabilitation Program: Client Characteristics. 

Services Received, and Employment Outcomes (GAO/T-PEMD-92-3 , Nov. 

12, 1991). 

Social SeCiiritY. Piaability; Action Ne eded to improve Use of 

Medical Experts at Hearings (GAO/HRD-91-68, May 20, 1991). 

Social Sectnritv: SSA could save Millions bv Targeting Reviews of 

State Disability Decisions (GAO/HRD-90-28, Mar. 5, 1990) . 

Impact of Vocational Rehabilitatio n Services on the Social .Security 
Disability Insura nce Program (GAO/T-HRD-88-16, May 26, 1988). 
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APPENDIX II APPENDIX II 

ItiITIM:.IVES-lJiLS,S,A:s 
SHORT-TERM DISABILITY PROJECT 


1. Publication of work load reduction targets. 

2 . Informal denials for nonimpairment cases . 

3. Reduction of pre-effectuation review reconsideration sample. 

4. Increase DDS review of reconsideration claims. 

5. Rescind DDS adoption of initial level residual functional 
capacity or psychiatric review technique form for 
reconsideration decision. 

6. Increase effectiveness of screening units. 

7. Expand the prehearing conference initiative. 

8. Assure effective utilization of necessary automation in OHA. 

9. Increase OHA case preparation capacity. 

10. Increase OHA decision drafting capacity. 

11. Implement standardized folder assembly format. 

12. Increase DDS systems purchases flexibility. 

13. Enlist field office cooperation in medical evidence collection 
when hearing is filed. 

14. Implement field office medical evidence of record process. 

15. Make Office of Disability and International Operations 
examiners available to assist OHA. 

16. Identify fiscal year 1995 DDS costs that can be forward 
funded . 

17. Front-load fiscal year 1995 DDS budget. 

18. Redirect central office staff to process disability work 
loads . 

19. Continue Office of Disability evaluation of process 
improvement suggestions. 


(106500) 
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Chairman Bunning. Thank you, Ms. Ross. 

What can GAO do to monitor SSA’s short-term initiative and dis- 
ability redesign plan to assure that allowance rates do not go up 
as a result? 

Ms. Ross. We would like to work with you and SSA to find a way 
that we can look at the allowance rates at several important parts 
of the process, especially at the places where they are doing some- 
thing new, like introducing a new type of process, such as the sen- 
ior attorneys reviewing cases, or, in the longer term, in 
reengineering a new disability claims manager position. We would 
like to be able to see these data monthly, do some analysis on 
places where there might be some increases in the allowance rate, 
and then look at the process overall to examine the net effect on 
the allowance rate. 

So we would like to do a design plan and talk with you and then 
get Social Security’s agreement to get those data. 

Chairman RUNNING. Given what you currently know about SSA’s 
short-term disability initiatives, which were devised to clear up the 
backlogs, and the long-term disability redesign, would you say that 
the number of claims allowed at all levels will go up, down, or stay 
about the same? 

Ms. Ross. I think we have some concern that just the time pres- 
sure, people trying their hardest to reduce the backlog, will encour- 
age allowances. It is veiy important, therefore, that quality assur- 
ance measures be in effect at all levels of the process and include 
these new pieces of the process. 

Chairman Running. That is kind of what Mr. Christensen was 
asking earlier on. I am fearful that that might be a result of trying 
to reduce the backlog and speed up the process. It is a lot easier 
saying yes than it is no, as everybody in this town knows from 
some of the legislation that we pass and some of the tax laws that 
we now have. 

What are your preliminary concerns about SSA’s short-term ini- 
tiatives and disability redesign plan? Do you think they will result 
in more allowances? 

Ms. Ross. I talked a little bit about the short term. When you 
get to the long-term reengineering, the same kind of concerns are 
there, but let me detail them a little more. We are, again, worried. 
We believe that these measures ought to be tested and monitored. 
For example, there are no reconsiderations in the new process, 
which might mean that more cases will go to the hearings level. 

Also, this disability claims manager, a person who would consoli- 
date a couple different claims processing functions, will have face- 
to-face involvement with each of the claimants, and there may be 
some tendency to allow cases which are less clear in the judgment 
area. While I understand what Mr. Jones said about having highly 
professional people, and I would agree with that, I still think this 
is a concern and it ought to be monitored. 

Chairman Running. We intend to do that. 

You mentioned that SSA spends about $2.7 billion of its 1994 ad- 
ministrative budget on managing disability. 

Ms. Ross. Yes, sir. 
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Chairman BuNNiNG. This is about one-half of SSA’s entire budg- 
et. Granted, disability cases are more labor intensive. What per- 
centage of SSA’s beneficiaries are on disability? 

Ms. Ross. If you combine the DI and the SSI caseloads, I believe 
it is about 20 percent of the total caseload. 

Chairman BuNNiNG. Let us keep SSI out of this, because that is 
another subcommittee and another program. I want to do just 
SSDI. 

Ms. Ross. A little bit less than 20 percent. It is about 15 percent 
of all the cases they have to work. 

Chairman BUNNiNG. SSA has approximately 42 million people on 
retirement? 

Ms. Ross. Yes, and they have 5.6 million on disability. 

Chairman Running. Thank you. 

Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

You stated in 1985, there was an equal number of people going 
on the disability rolls as coming off and now it is about one for two. 
Can you tell me why? 

Ms. Ross. What you are asking is why there are so few people 
leaving relative to the number coming on? 

Mr. Johnson. That is right. 

Ms. Ross. One major reason is that a lot of the people coming 
on the disability rolls now are much younger. Many of them have 
mental impairments. About one-quarter of the caseload has mental 
impairments and those are people who are considered disabled but 
they are not people who have a life-threatening illness that will 
cause them to ^e soon. So you have a set of people who come on 
earlier and stOT longer. 

In addition SSA has not been doing continuing disability reviews 
as fast or as frequently as we think they ought to be doing them. 
So those factors have meant that the number of people coming off 
the rolls each year has almost stayed the same while the number 
coming on has doubled. 

Mr. Johnson. There are concerns that Social Security may be 
paying down rather than working down the hearing backlog, by 
having attorneys and paralegals make allowances and by allowing 
claimant representatives to submit draft decisions. Do you think 
these concerns are justified? 

Ms. Ross. As I said before, we are concerned in general in these 
short-term initiatives that people in an attempt to be speedier, will 
make more allowances. The issue of whether representatives can 
submit information to the ALJ or submit something that might be 
a finding, is an area that we have not actually dealt with at all in 
our work thus far. I believe the process is something that SSA can 
do now, but I will be glad to find out and be sure. 

Chairman Running. If you will please submit that, as you are 
going through your process of examination, and return it to the 
subcommittee. 

[The following was subsequently received:] 

Under STDP, SSA senior attorneys are authorized to make award decisions, with- 
out ALJ concurrence. Paralegal specialists may recommend an award, while the de- 
cision is left to the senior attorney or ALJ. Under a separate OHA policy initiative 
begun in April 1994, claimant representatives may submit draft decisions, but the 
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actual decision remains with the ALJ and use of any submitted language by an ALJ 
is purely voluntary. 

STOP has experienced implementation delays and the case backlog has grown sig- 
nificantly since STDP was first announced in November 1994. SSA did not revise 
STDPs original backlog reduction goals, and attempting to meet them could create 
additional pressure to allow cases incorrectly. The first 4 months of data do not 
allow us to draw any conclusions yet about whether SSA is “paying down” its back- 
log. We will continue to closely monitor STDPs impact on award rates by examin- 
ing, among other things, quality assurance data and the number of on-the-record 
AO awards. 

Mr. Johnson. You mentioned that SSA saves an average of 
$90,000 for every CDR that results in termination. Does that not 
also mean that it improperly spends $90,000 in benefits for every 
questionable case it allows? 

Ms. Ross. Actually, I think you could calculate that it costs more 
for every questionable case that it allows. 

Mr. Johnson. Really? 

Ms. Ross. It is a better answer than you might have thought. 
[Laughter.] 

Ms. Ross. If you look at the average age of people coming onto 
the DI rolls, it is somewhat under 50. If you assume many of them 
will stay on the rolls until they get to retirement age, they are 

f oing to be on the rolls 15 years. If you look at their average DI 
enefit and assume that they have the average expenses for Medi- 
care for that period of about 15 years, total benefits would be about 
$225,000, without discounting or adjusting for inflation. It is a very 
crude number. 

But the difference in the two numbers is that $225,000 reflects 
savings you could get from the time beneficiaries first enter the 
rolls. When we calculated the $90,000 figure, we were talking 
about a beneficiary that has already been on the rolls for some 
period of time and how much you would save in the future benefits 
from the point of cessation. I hope that is helpful. 

Mr. Johnson. Thank you. 

Thank you, Mr. Chairman. 

Chairman Running. Mr. Christensen. 

Mr. Christensen. Thank you, Mr. Chairman. 

Ms. Ross, the public believes, perhaps justifiably, that many indi- 
viduals who get benefits are no longer truly disabled and should be 
removed from the rolls. What are some of the problems in taking 
such individuals off the rolls? 

I would also like to follow up on that. Why not repeal the medical 
improvement standards that were enacted in 1984? 

Ms. Ross. One problem with the CDR process may be inadequate 
information in the file in order to determine whether the person 
has experienced some improvement. Obviously, over the past sev- 
eral years, a greater issue for SSA is that they simply have not 
been doing enough of the continuing disability reviews. 

I certainly want to agree with Dr. Daniels, who talked about the 
fact that they have improved and made their process much more 
efficient over the past couple of years. 

Moving from there to talking about whether it is time to relook 
at the medical improvement standard, it did come about at a time 
when it appeared to the Congress and, I think, to the American 
public that this set of people really needed protection. I believe be- 
fore you raise the issue about time-limited benefits for certain 
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parts of the caseload, a broad study examining those kinds of is- 
sues ought to be conducted which might focus on the profiling that 
SSA is doing. 

Mr. Christensen. How would you set up a program on a time- 
limited benefit scenario? How would you set that up? If you were 
crafting the program to save the Social Security DI system, how 
would you set up a time-limited benefit program? Would it be 
based on the type of injury? Would it be based on the track history? 
How would you set that up? 

Ms. Ross. I have not given it very much thought, but I will give 
you my first couple of reactions. It certainly would relate to a per- 
son’s impairment. Did you really expect them to be able to recover, 
because those are the people you are trying to focus on, I believe. 
Beyond their impairment types, you might also want to take some 
account of their ages or their work histories that might make it 
more likely that they would be able to go back to work. 

The combination would probably take a lot of time to work out, 
but the amount of profiling SSA is now doing is making it easier 
for them to target the people that look like they can recover. 

Mr. Christensen. What role has the change in the standards 
used to determine that mental impairments have affected the 
growth rate of the DI program? 

Ms. Ross. The 1984 Social Security amendment changed the way 
mental impairments were considered and broadened their treat- 
ment. At a point just after the law was passed, about 18 percent 
of the people allowed on the program had mental impairments, and 
now about 25 percent of the new people on the program each year 
are mentally impaired, so that it is now the largest single category 
of impairment. 

Mr. Christensen. I am sure this was discussed during the first 
panel. Was anything mentioned concerning the mental impair- 
ments for the DI recipients who are young such as some of the 
ADD, attention deficiency disorder, type of impairments that we 
are seeing an increase in? 

Chairman Bunning. No, that was not mentioned, because that is 
not jurisdictionally in this subcommittee. 

Mr. Christensen. All right. 

Chairman BuNNlNG. But you are on the other subcommittee. 

Mr. Christensen. Yes, I am on the other subcommittee. Sorry 
about that. 

Chairman BuNNiNG. That is true. [Laughter.] 

Ms. Ross. You can ask me there and I will answer it there. 

Mr. Christensen. I guess I am out of time. I will reload and 
come back. 

Chairman BuNNiNG. Let me go back to some things. Would you 
roughly state the law that requires CDRs, how many years for a 
normal CDR, and for a CDR that there is very little possibility of 
ever getting off disability? 

Ms. Ross. The 1980 amendments, which I believe implemented 
this, said that for cases with medical improvement expected and 
medical improvement possible, the law requires review every 3 
years. Some of them, you were supposed to review more frequently 
than that. For people where medical improvement was not ex- 
pected, regulations require review at least every 7 years. 
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Chairman Bunning. I have an interesting chart that shows the 
CDRs and how the backlog has grown and what the law requires 
that we have on the books. It shows that we are about less than 
25 percent in compliance with the law. As you can see, the chart 
I have in front of me shows what we are doing. This is what the 
law requires. We are doing a little less than 20 percent of the re- 
quired CDRs we should actually be doing. 

If we do not do good study case history, if we do not get the infor- 
mation that we need to start with, then how can we review prop- 
erly? Would that not be a major cause in this discrepancy? What 
I am saying is, if I do not have the proper information from the 
beginning and do not get the information and we make a decision 
based on improper or lack of proper information, then does that not 
create the problem that we are looking at, as far as the reviews? 

Ms. Ross. I think inadequate information can be a part of the 
problem. I cannot tell you now what part, but I would be glad to 
find out. What has been much more of a problem is that SSA has 
not scheduled or has not had the resources to pay for the medical 
exams for more than the number that you see there. They were 
trying to balance off increasing numbers of people who were apply- 
ing for benefits and trying, at the same time, to figure out how 
many continuing disability reviews they could do. SSA’s decision 
was to work on the front end of the process. As a result, you have 
very few CDRs. 

Chairman Running. SSA proposes to create a new case man- 
agers position, authorized to make disability decisions, some with- 
out physician reviews. The case manager would inform applicants 
directly if their claims were allowed or denied. Do you think that 
this approach will result in a higher allowance or a lower allow- 
ance? 

Ms. Ross. We have heard the concern, and we share it. This is 
something that really needs to be carefully tested because of the 
concern that people may tend to approve a claim, if they have to 
deal face to face with the beneficiaiw. That is a concern. I do not 
know if it will turn out to be true. I do think that is something that 
ought to be tested before it is implemented. 

Chairman Running. In other words, the situation as far as creat- 
ing the new position, we ought to test the results before we imple- 
ment the policy? 

Ms. Ross. I believe we should. 

Chairman Running. Or at least put a pilot program out in cer- 
tain areas of the country? 

Ms. Ross. I think most parts of the reengineering process ought 
to be tested, and I believe there are plans to test most of them. We 
will, as I said, be glad to monitor that for you, as you had re- 
quested. 

Chairman Running. Does anyone have any other questions? 

[No response.] 

Chairman Running. Thank you all for coming. We appreciate 
your testimony. 

Next is Mary Chatel, president of the National Council of Social 
Security Management Associations. Ms. Chatel represents SSA 
field managers who are on the front lines dealing with the public 
every day. She speaks from personal experience. 
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On behalf of the subcommittee, I would like to recognize the 15 
dedicated SSA field employees who lost their lives in the Oklahoma 
City bombing. We are deeply saddened by these tragic deaths. 

The pressures on you, your fellow managers, and all SSA field 
employees across the coxmtry are great. I want you to know how 
much we all appreciate the outstanding job that each of you are 
doing. We welcome you, and you can begin your testimony. 

STATEMENT OF MARY CHATEL, PRESmENT, NATIONAL 

COUNCIL OF SOCIAL SECURITY MANAGEMENT ASSOCIA- 
TIONS, INC., WARWICK, RJ. 

Ms. Chatel. Thank you, Mr. Chairman and members of the sub- 
committee. 

As president of the National Council of Social Security Manage- 
ment Associations, I represent more than 3,500 members, Social 
Security field office and teleservice managers and supervisors who 
deal with the disability crisis on a daily basis. We see the impact 
on people’s lives of the disability backlogs and the excessive proc- 
essing times. 

Let me tell you about Albertina. She filed for disability in my 
office in Rhode Island in October 1992. Her case was denied 6 
months later. She filed for reconsideration. This was denied 5 
months later. She filed for a hearing in September 1993. The hear- 
ing was held an entire year later. It took 3 months for the hearing 
decision to get to her. She received the approval letter, and 2 days 
later, she died, 45 years old, 2 years after filing, never having re- 
ceived 1 cent in disability benefits. This is not an isolated case. 

The causes that have led to this situation have been well de- 
scribed by SSA and GAO. I want to emphasize two additional fac- 
tors which we actually have touched on here, the lack of consist- 
ency in the Office of Hearings and Appeals and the DOS decision 
adjudication processes. Unless or until initial and appeals decision- 
making is made consistent regarding interpretation of disability 
factors, this crisis will continue. Both OHA and DBS must work 
from one book, applying the guidelines in a uniform manner or 
OHA will continue to be flooded with appeals. 

A fragmented organizational structure — customers have to navi- 
gate through a disability maze of disjointed components. We 
applaud Commissioner Chater for her leadership in recognizing 
and addressing the disability crisis. We endorse SSA’s engineering 
concept, but implementation is key. 

We support specific redesign initiatives to: No. 1, create early de- 
cision lists to get checks out to our most severely disabled claim- 
ants quickly; No. 2, establish teams in which claims representa- 
tives in field offices and disability examiners work together to expe- 
dite the disability process. This has been working for 2 years in my 
office in Warwick with an outstationed DBS examiner. We pay the 
severely disabled 1 month faster and save administrative costs in 
the process. 

No. 3, create an adjudication officer position which would work 
with a denied claimant to prepare their case for hearing. These 
ideas are good ones that can be implemented in field offices today. 

Our sense of urgency continues to increase as we see the back- 
logs at OHA continue to grow. We do not see the solution in con- 
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tinuing to pour more resources into OHA, particularly in adding 
even more AUs or granting them Federal judge status. What we 
see as crucial is consistency in decisionmaking between appeals 
levels, changing the quality assurance reviews which concentrate 
on allowances earlier in the process and denials at the hearings 
level, and streamlining the appeals process and redefining roles in 
OHA. 

A recent SSA proposal would narrow the function of the ALJ to 
hearing and adjudicating cases based upon the evidence presented 
and leave the case development to the adjudication officer. It would 
make better use of the ALJ’s expertise and allow them to make 
more and quicker and more accurate decisions, thus moving to re- 
duce the hearings backlog and shorten processing times. We en- 
dorse this concept, including the proposal that the adjudication offi- 
cer be community based. 

Our association has developed a plan which we urge you to con- 
sider. We propose ways to improve the disability process for initial 
claims, work down disability backlogs, and conduct more continu- 
ing disability reviews. These solutions can be found in shifting re- 
sources to the field and building community-based teams composed 
of field offices, DDSs, and Olms, working cooperatively to maxi- 
mize the number of cases we do right away in the field office. 

The local field office is the one and only place where we can pro- 
vide any semblance of personal, accessible, one-stop customer serv- 
ice. The future we envision involves a true seamless process which 
minimizes bureaucracy and enhances clarity and service to the cus- 
tomer. We also need the IWS/LAN computer system so that more 
of the disability process can be automated and we can link up to 
the different components to create a much less costly process. 
Doing all this may not be easy but we need to begin now. 

Finally, we must devote more resources to processing continuing 
disability reviews if we are to protect the disability trust funds and 
the integrity of the program. If we can save $4-$6 for every $1 we 
spend to conduct these reviews, does it not make sense to invest 
this money? 

Success depends on two things, commitment and followthrough. 
We say, let us get going. Thank you. 

[The prepared statement follows:] 



79 



■atioajkl Couacil. 

aOCZJO. KKDIUTT mMMENBMT ASSOCIATIONS, INC. 
30 Qualuir X.«m 
W arwick, AI 03886 


Washington Contact: Janet Garry (301) 770-1850 


STATEMENT OF 
MARY CHATEL, PRESIDENT 
NATIONAL COUNCIL 

SOCIAL SECURITY MANAGEMENT ASSOCIATIONS 
BEFORE THE 

SUBCOMMITTEE ON SOCIAL SECURITY 
OMIMITTEE ON WAYS AND MEANS 
U.S. HOUSE OF REPRESENTATIVES 

REGARDING THE 

SOCIAL SECURITY DISABILITY INSURANCE PROGRAM 
MAY 23, 1995 


The National Council of Social Security 
Managenent Associations (NCSSMA) represents more than 
3S00 S^ field office and teleservice managers and 
supervisors across the country. We are responsible 
for administering all SSA and SSI programs in person 
and by telephone to each individual who contacts 
Social Security each day. We deal personally and 
professionally with the disability crisis on a daily 
basis. We see the impact on people's lives of the 
disability backlogs and the excessive processing 
times. In our attempts to help these individuals, we 
are frustrated by the current fragmented disability 
process. 

NCSSMA members are therefore acutely aware of the 
need to ii^prove SSA's performance in handling the 
disability program. We have specific recommendations 
to make regarding how the agency can integrate it's 
disability re-engineering project into a reorganized 
SSA to iag>rove all our services, more effectively 
utilize available resources, and ensure accountability 
both to our customers and the taxpaying public at 
large. 


CAUSES OF DISABILITY PROGRAM PROBLEMS 

The causes and extent of the Social Security 
disability bacdclogs have been well described both by 
SSA and by the General Accounting Office. In March of 
this year, in testimony before the Senate Special 
OmAittee on i^ing, GAO identified the following 
factors cxmtributing to the growth in DI benefits paid 
(from $19 billion in 1985 to $38 billion in 1994) as 
well as the growth in SSI benefits paid. 


Eligibility expansion and program outreach 
bringing more persons into the program. 


Performing fewer Continuing Disability Reviews 
(CDRs) than required by law, resulting in fewer 
persons no longer eligible for benefits leaving 
the program. 


Possible increase in fraud and abuse, 
particularly among children, immigrants and drug 
addicted and alcoholic applicants. 
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Economic factors including the recession. 

Disabled individuals with certain medical conditions living 
longer through advanced medical technology. 

Individuals applying for disability benefits in order to 
obtain affordable health insurance. 

Lack of facilitation of the movement of persons from the 
disability rolls to payrolls, despite a national survey 
indicating that four of every five persons with disabilities 
who are not working want to work. 


Some of the forgoing — the economic recession, advances in 
medical technology -- are beyond the control of SSA. We must 
simply find ways to accommodate the increased workloads they 
precipitate. Other factors, such as conducting CDRs, call for 
immediate intervention not only to help ensure that individuals no 
longer eligible for benefits do not continue to receive them, but 
also to help overcome real and perceived fraud and abuse in the 
system. Still other factors, such as providing improved assistance 
and incentives for returning the disabled to work, need careful 
evaluation to identify effective ways for SSA and others to meet 
the challenge presented. 

NCSSHA adds the following to the above list of causes of the 
disability caseload processing problems: 

Inconsistencies in the office of Hearings and Appeals (OHA) 
and the Disability Determination Services (DOS) adjudication 
processes. Unless and until OHA/DDS decision making is 
synchronized and consistent regarding interpretation of 
disability factors, this crisis will continue. Both OHA and 
DDS must work from "one book," applying the guidelines in a 
uniform manner, or OHA will continue to be flooded with 
appeals. 

Backlogs at the Office of Hearings and Appeals caused 
by an almost unmanaged process. 

Lack of state of the art interactive computer network. 

Since the downsizing of the 1980s, lack of adequate staffing 
to both process initial disability claims AND conduct 
Continuing Disability Reviews. 

Fragmented organizational structure. Customers have to 
navigate through a disability maze of different components, 
none of which have responsibility for the whole piece. 


SSA'S DISABILITY REENGINEERING PROJECT: 

NCSSMA applauds Commissioner Chater for her leadership in 
recognizing the disability crisis and initiating and giving her 
full support to a disability reengineering project. SSA's 
disability reengineering proposal to handle new disability claims 
in the future was well-researched and evaluated. SSA asked the 
public what they wanted. SSA spoke with all stakeholders, both 
internal and external, and listened carefully to what was said. 
SSA considered the many innovative things managers were doing in 
field offices nationwide to try to ease the disability crisis. In 
fact, SSA's reengineering team's extensive research led to a 
proposal which closely followed changes NCSSHA had long advocated. 

Particularly noteworthy was the proposal's responsiveness to 
what the public has said they want and need: 
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• The public says it takes too long for a decision. The 
proposal points to the fragmentation of the disability 
process as one factor creating inefficiencies and delays. 
It would streamline the process by eliminating the 
Reconsideration and Appeals Council steps, without 
putting the claimants at a disadvantage. 

• The public has said that they are confused by a complex 
disability process and resent having to pay an attorney 
to guide them through it. The plan proposes to simplify 
evaluation criteria to a lay level of understanding. 

• The public says that they want to be more involved in the 
disability process. They want to deal with one individual 
rather than numerous people. They want their claims 
handled locally all the way through the process. The 
proposal would give claimants a single contact point for 
questions, assistance and meaningful dialogue throughout 
the process, encouraging and inviting their participation 
and providing clear and understandable explanations of 
the decision on their case, both verbally and in writing. 

• The public wants service that is tailored to their 
individual needs. The proposal recognizes the value of 
community based service by calling for greater 
flexibility in providing service to claimants. Local 
managers could modify the intake process as necessary to 
best meet the needs of their claimants. It calls for the 
COMPLETION of most aspects of the disability process in 
the local office without the handoffs that create a 
bureaucratic nightmare for claimants and employees alike. 
Likewise, local managers could work with qualified third 
parties in determining how best to meet the needs of the 
claimants with whom they interact. 

If the proposal were properly implemented, with the required 

commitment of human, financial, training and technological 

resources, positive results would Include: 

• Dramatic reductions in the length of time that applicants 
must wait for eligibility decisions. By reducing the 
number of handoffs, streamlining the decisional 
methodology, simplifying the development of medical 
evidence, and reducing the levels of appeal, applicants 
should receive more timely decisions. 

• The pre-denial interview and the discussions with the 
Adjudication Officer should give claimants a better 
understanding of exactly what is going on in their case, 
what evidence is required, and what they can do to speed 
up the process. 

• Ability to develop complete medical evidence prior to the 
hearing and clearly identify issues in dispute should 
lead to a streamlined hearing process. 

• Due process protections and appeal rights remain in full 
force for applicants and should be better understood by 
them due to their greater involvement in the process. 
They would have the opportunity for discussions, in 
person if they so desire, with the decision maker at each 
step. 

• Quality assurance aspects of the proposal should provide 
for an accurate decision as early as possible in the 
process. Here, successful implementation of the proposal 
is directly and strongly tied to initial and 
on-going training. He applaud the investment in employees 
and in training efforts which the proposal describes. 



82 


Using a single nechanism tor communicating all policy to 
all decision makers in the process should also counter 
the perception that different levels of adjudication use 
different standards in determining eligibility. It should 
also help that denials and allowances will be reviewed 
for all levels of decision-making, rather than the 
current system which favors a review of allowances at the 
early levels and of denials at the later levels. 


NCSSMA CONCERNS ABOUT DISABILITY REENGINEERING 

There are several causative factors in the disability crisis 
that are not addressed or are inadequately addressed by SSA's 
reengineering project. Specifically, the plan: 

Does not address the current backlogs or the need to 
conduct Continuing Disability Reviews. While we understand the 
need to focus on initial disability determinations, the fact 
that SSA is unable to conduct the minimum required number of 
CDRs serves to erode both the disability trust fund and 
public confidence. 

Does not address the organizational structure of the 
of the agency except to say that organizational change 
will come about after the process is reengineered. 

NCSSMA believes, however, that SSA cannot "reengineer" 
in an organization of 65,000 people without first making 
decisions about extensive organizational change. 


Falls to adequately address the appeals process. This 
is where the major backlogs have been and continue to occur. 
Continuing to pour more resources into OHA is not the answer. 
NCSSMA believes that streamlining the appeals process and 
redefining roles in OHA is the direction SSA must take. 

Therefore, NCSSMA was pleased to read a current proposal from 
SSA's implementation team on the "Organization and Character of the 
Administrative Hearing Function". This proposal would narrow the 
function of the Administrative Law Judge (ALJ) to hearing and 
adjudicating cases based upon evidence presented and leave the case 
development to the Adjudication Officer. It would make better use 
of the ALJs' expertise and allow them to make more and quicker 
decisions thus moving to reduce hearings backlogs and shorten 
processing times. NCSSMA endorses this concept as well as the 
proposal's statement that the Adjudication Officer be community- 
based. Placing the management of the process, as well as the 
scheduling of the hearings, under a FO/DDS/OHA team director would 
further expedite these cases. 

Another concern is that the disability process re-design 
legitimizes the third party role in the disability application 
process. Further, this proposal may allow direct input of 
information by third parties to SSA databases. While we recognize 
the need for and value of, third parties like hospitals, large 
employers, non-profit organizations, etc. assisting their 
"clients," we have a different point of view about the growing for- 
profit sector. 

We believe that the ultimate definition of success of a 
disability re-design would be the demise of these types of for- 
prof it disability representation businesses. The for-profit sector 
was born and has expanded because the disability process was 
broken. It should shrink as the process is fixed — as we simplify 
it, make it more understandable, get the right decision made 
earlier in the process, create a customer-friendly intake and 
decision making system, etc. SSA's customers should not have to, 
or be encouraged to, pay significant sums of money to a 
representative when SSA could and should be able to provide the 
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same service at no additional cost. SSA customers have already 
paid for this service with their FICA taxes. We therefore urge 
clearer distinctions between the not-for-profit and for-profit 
third party sector. 

People in the field are focused on implementation and 
accomplishment — on doing what it takes to get the job done. We 
anxiously await implementation in the field of the various facets 
of the redesigned process. Currently, redesign task teams have 
completed work in several main areas. These include: 

- an "early decision" list of disabilities that can be awarded 
in field offices with appropriate supporting evidence — thus 
saving up to several months of processing time in the DDS and 
getting checks out to our most severely disabled claimants in 
a more expeditious manner 

- several teamwork scenarios in which claims representatives 
. in field offices and disability examiners in DDSs will work 

together to process and pay claims for disability — thus 
reducing handoffs and improving the quality and speed of a 
final decision 

- advocating claimant participation in the development of 
their claim — obtaining medical evidence faster and enabling 
the claimant to be involved in the process 

- an Adjudication Officer position which would work with a 
denied claimant and their representative to ensure that they 
understand the basis for their denial and to assist them in 
preparing their case for a hearing if they choose to file. 

All of these ideas are good ones that can be implemented in 
field offices today . They would begin to move us in the direction 
of improved public service to the disabled population in the form 
of more expeditious decisions on their disability claims. With 
backlogs growing at the Office of Hearings and Appeals on a daily 
basis, our sense of urgency in moving forward with implementation 
of the redesign also grows. 

Finally, we encourage SSA to be open to consider additional 
ideas for change. Examples of such ideas were contained in the SSA 
Disability Process Redesign report dated March, 1994. 

Appendix VII of that report discussed "Process Change 
Recommendations That Were Outside the Parameters" of the disability 
redesign team's mission. Ideas like time-limited benefits, an 
expanded emphasis on vocational rehabilitation, creation of an SSA 
Court, and using Hearings Officer positions rather than an 
Administrative Law Judge are worthy of additional study, debate, 
and consideration. 

A particularly critical item is that of the very definition of 
disability. In order to define the term, we all (SSA, Congress, 
the academic, medical and legal community, etc.) must come to grips 
with a basic question — "What should our disability program be 
trying to accomplish?" In other words, we ideally should establish 
a clear disability vision and have our policies and procedures flow 
from and compliment that vision. 


DISABILITY REENGINEERING SHOULD BE INTEGRATED INTO 
A COMPREHENSIVE, COMMUNITY-BASED SERVICE DELIVERY PLAN 

As a result of the ongoing crisis in the disability program, 
SSA has approached identification of solutions in isolation from 
other service delivery issues. The long-term disability proposal 
does not address critical questions of how resources within the 
agency should be allocated to best manage all of the agency's 
responsibilities to claimants, beneficiaries, and the taxpaying 
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public at large who support both SSA benefits and operations with 
their contributions to the trust funds. 

NCSSMA has developed a proposal to restructure the agency and 
reallocate resources within it to Improve efficiency, effectiveness 
and accountability and offer all who contact us choices in service 
tailored to their specific needs. (A brief summary of our proposal 
is attached to this statement.) 

Under our proposal to restore 88A to the model agency status 
it ooamanded throughout most of its history, we suggest that 
solutions to the problems of improving the disability process for 
initial claims, working down disability backlogs, and better 
conducting continuing Disability Reviews (CDRs) can be found in 
shifting resources to the field and building community-based teams. 
These team would be composed of 88A field offices, state DD8 
offices and oha working cooperatively to maximize the number of 
disability claims which can be completed in local field offices. 

The current confusing, inefficient, and fragmented disability 
process would be replaced by precisely the kind of process 
advocated by SSA in their reengineering proposal. The customer's 
desires for more personal contact, more personal involvement, and 
Intervention and assistance with the declsionma)cer would all be 
addressed by the "case manager" approach. While SSA's disability 
re-design package avoids specifying implementation strategies, the 
narrative Includes references to "accessible, personal service," 
"local managers," and "the community." 

A local office approach provides the means to reach the goals 
sought by the re-design: 

- more accessible, personal service 

expanded client interaction and dialogue with the 
decisionmaker 

expanded involvement with non-profit third parties 
who act on behalf of claimants 

- expanded educational efforts with the general 
public and local agencies and groups who assist 
them 

maximizing local flexibility to tailor service 
options and the intake process to local conditions 
in-person pre-denial interview (if the client 
chooses face to face vs. telephone or video 
conferencing) 

expanding interaction with local medical providers 
to secure more prompt and more meaningful medical 
evidence 


HOW TO STRUCTURE DISABILITY TEAMS TO GET THE JOB DONE 

The emphasis on greater teamwork in disability redesign is 
clear in SSA's proposal: "The teamwork concept is a fundamental 
ingredient in the new process." Our current process is full of 
hand-offs, disconnects, lack of accountability, lack of 
understanding, and lack of cooperation. 

The teamwork concept is critical but it must become more than 
a concept to be effective. We will not achieve the teamwork 
desired if we leave the intake process in the Field Office, the 
decision-making process in the DDS (or other centralized unit) , and 
the appeals decision in OHA. To achieve it, we have to do radical 
surgery on our organizational structure. 

Teamwork goals, tied with NCSSMA overall re-design goals, 
again lead to one conclusion — the local field office must t>e the 
focal point. The local field office is the one, and only, place 
where we can provide any semblance of personal, accessible one-stop 
shopping. Here's our picture of what the re-designed 
organizational structure would look like in a typical Field Office: 
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The customer will be served by a position called a Disability 
Claims Manager (DCM) . The DCM will be responsible for 
assisting the customer in filing the application, obtaining 
medical evidence and fully developing the claim. This same 
position will decide whether the claim will be allowed or 
denied. 

The DCM and local management will serve as the focal point for 
the general public, advocates, and the medical and legal 
community on issues related to both policy and process. 

A claimant who wishes to appeal an unfavorable decision will 
be served by a position called the Adjudication Officer (AO) . 
The AO will receive requests for a hearing, explain the 
hearings process to the claimant and develop and prepare the 
claim for the hearing. In addition, if the evidence clearly 
supports a favorable decision, AOs should be allowed to 
process the appeal to completion. 

The wor)c of the DCM and AO would be supported by field office 
clerical and technical staff. Workloads would be assigned, 
controlled and processed under the oversight of local field 
office management. 

Field Office clerical, technical, and management staff would 
also provide support to Administrative Law Judges. By 
performing scheduling, typing, and other miscellaneous support 
functions in the field office, a separate organizational 
structure called the Office of Hearings and Appeals would not 
be necessary. Administrative Law Judges would focus on 
hearing and deciding cases rather than the management function 
of assigning, monitoring, and processing work and evaluating 
its timeliness and quality. 


This picture envisions a true "seamless" process which 
minimizes bureaucracy, maximizes teamwork, and enhances clarity and 
service to the customer. 

The disability reengineering proposal's focus on customer 
service and teamwork has led us to conclude that SSA must take a 
local, personalized, readily accessible and highly accountable 
approach to service delivery. We are aware, however, that there 
are advocates within SSA for alternatives, such as: 

- The "Let's Change Part of It" Alternative , that seeks to 
simplify the evaluation and decision-making process, get 
DDS's and OHA on the same wavelength, eliminate steps in 
the appeals process, but leaves the FO/DDS/ ODIO/OHA 
service delivery structure essentially as is. 

- The "Centralized Service Delivery Mode" Alternative , that 
seeks to centralize the intake, development, and 
adjudication functions into remote, largely inaccessible 
processing centers. 

What's wrong with these alternatives? Neither achieves what 
the reengineering proposals seek. The " Let's Change Part of It " 
scenario fails to localize, personalize, or integrate the existing 
seirvice delivery system and leaves a fractured, bureaucratic, and 
non-customer-friendly system in place. The " Centralized Service 
Delivery Mode " scenario simply disregards the entire discussion of 
localized, personalized, accessible, and accountable customer 
service and chooses instead to place it's sole priority on 
organizational integration. Both alternatives leave us where we 
are in terms of disconnects, inefficiencies, redundancies, problems 
with understanding and communication, and long delays. 

We recognize that there are pressures which push SSA to give 
these deficient alternatives serious consideration: 
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Pressure to reduce the number of federal employees 
and concern about the 13,000 employees in the DOS's, 
currently on "state payrolls." 

Pressure from the DDS and OHA communities to minimize 
change and maximize the status quo. 

Pressure from the centralized processing advocates to 
create new workloads and new responsibilities for 
organizational components struggling to find a larger 
niche in the electronic, distributed technology and 
customer-driven future . 


The very premise of the disability reengineering effort was, 
however, to "start over." That doesn't mean tinkering with what 
already exists or making Incremental changes that leave basic 
structures intact. Disability reengineering decisions have become 
SSA service delivery decisions, and will serve as a "litmus test" 
for the resolution of the community based, personalized, 
accessible, and accountable approach vs. the centralized, remote, 
de-personalized, and less accountable approach. 


TECHNOLOGICAL ADVANCEMENT CRITICAL TO HANDLING DISABILITY 

Ninety percent of SSA field offices are currently run on 
"dumb" computer equipment long abandoned by other agencies. In 
many offices, the equipment is so old that it is near the end of 
its systems life, and SSA offices risk collapse of even this 
inadequate computer equipment if new technology is not Implemented 
in their facilities soon. In many offices, employees must wait in 
line to share computers. 

In those ten percent of offices where the Intelligent Work 
Station/Local Area Network (IHS/LAN) computer project is up and 
running, every process is faster. SSA has a schedule for 
Installing IHS/LAN throughout the field, but every year funding for 
the program is endangered during the congressional appropriations 
process . 

Funding and installation of this interactive computer 
equipment is absolutely necessary if SSA is to be able to run the 
Reengineered Disability System now being developed — new 
technology which can speed the disability process by linking field 
offices to state disability offices and automating disability 
paperwork . 


TRANSITION TO FULL IMPLEMENTATION AND SHORT TERM INITIATIVES 

Transitioning to the new process and new organizational 
structures may not be easy, but we need to begin expeditiously. 

NCSSMA proposes the creation of multiple implementation sites 
around the country where the new process and the new structure is 
brought under one roof. These would test the new technology, the 
new medical evaluation process, the new intake and decision making 
steps, and create the teamwork concept among DCM's, AO's, and 
support/management staff . 

Above and beyond the formal Implementation sites, we suggest 
that SSA aggressively pursue placing state DDS examiners in field 
offices. Where possible commutes exist, that outstatloning should 
occur quickly. Additionally, we should work with the States to 
explore personnel re- locations and target future DDS hiring for the 
out-stationed mode of operation. 

Expanded out-stationing will better prepare field offices to 
transition to the Inclusion of DCM's, AO's, and Hearing support 
staff into their position nix. In essence, out-stationing would 
give us a "head start" that would provide valuable expert resources 
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In the near-term, provide for the beginnings of the massive 
training effort needed to successfully utilize the DCM and AO 
positions, and provide mini-laboratories that would identify 
issues/alternatives for the implementation sites and the larger 
organization to deal with. 

This same out-stationing concept could be used for Office of 
Hearings and Appeals personnel in much the way that the April 28th 
"Proposal Regarding the Organization and Character of the 
Administrative Hearing Function" suggests. Again, the purpose 
would be to get us on the road to creating a "we" mentality, 
operation, and service delivery system. 


CONCLUSION: WHAT IT WILL TAKE FOR SUCCESS 

Success depends on two things - commitment and follow through. 
A seamless, efficient disability process will not occur unless the 
organization is both willing and able to commit its energies and 
its resources to it. Movement of staffing resources to the front 
lines and changing the organizational structure and processes to 
ensure that the correct disability decision is made as early in the 
process as possible is essential to success. Other necessities 
include technological support in the form of a modernized 
disability system and Intelligent Work Station/Local Area Network 
computer equipment; training (up-front and on-going) support to 
allow the new positions, new processes, and new technology to be 
effective; and financial support for the new equipment, space 
renovations that address staffing and employee safety issues, 
employee detailing and redeployment, etc. 

SSA can successfully manage all of its workloads, including 
the increase in disability cases, the effective conduct of 
Continuing Disability Reviews, and working down backlogs in both 
new cases and reviews, if and only if all available resources are 
more closely aligned with agency mission. A truly reorganized and 
streamlined agency would develop, implement and operate under a 
comprehensive service delivery plan focused on the customer which 
places responsibility, authority, and accountability in field 
offices located where our customers live and work and staffed with 
competent, trained employees using state of the art information 
technology. Such a plan would ensure the most efficient possible 

USS &£ tCMSt tuM dollars for social Security operational 

expenditures . 

Without such a plan, and the commitment to act on it, 
unsatisfactory and ultimately unsuccessful piecemeal approaches 
will continue, leading to more and more initiatives which identify 
others outside the agency to take over our responsibilities. These 
"solutions" are the result of inability or unwillingness to do the 
hard work of reorganizing within existing funding constraints. We 
believe, for example, that the reallocation of one additional 
employee to each of our 1300 field offices to conduct Continuing 
Disability Reviews would result in elimination of the COR backlog 
within one year, saving four to six dollars for the trust funds for 
every one dollar spent in this way. 

If the promise of true restructuring were realized — to 
better serve the public and better spend taxpayer's dollars — SSA 
could not only handle the gro%rth in disability cases but could 
return to the model agency status of which we were once so 
justifiably proud. 
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amiMMY 

SSA: MODEL AOBHCY IM CRISIS 
rabniaiy, 199$ 

National Council Social Security Management Associations 's members 
are responsible for field office and teleservice operations — 
facilities which are Social Security to the American public. If 
there are "experts" in customer service and customer preferences in 
SSA, they are to be found among the 31,000 field employees working 
in daily contact with this country's citizens in our offices. 

SSA has gone from being the most widely respected federal agency 
over its first forty years to being a struggling agency, 
overwhelmed with work, with significant gaps in service, falling 
behind the technology curve, maintaining an obsolete organizational 
structure. The agency's decline is due to many factors, including: 
lack of planning time, inadequate preparation, and resource 
shortages when the SSI program was implemented in the 1970 's; a 25 
percent reduction in staff in the 1980's; tremendous growth in 
disability and telephone workloads; legislative initiatives which 
mandated action without providing adequate resources; and a failure 
to implement strategic or business plans. 

Public ooafidenoe in Social Security will not be restored unless 
SSA organises itself to serve two complementary goals: 1) its 
mission to provide tailored service to the many types of customers 
we serve and will serve in the future, and 2) its accountability to 
the taxpaying Americans who fund the progru with their payroll 
deductions and have a right to the best stewardship SSA can provide 
over expenditures from the trust funds. 

NC88MA has a plan -- a bottom-up reorganization which puts into 
action the driving principles of the Government Performance and 
Results Act and the National Performance Review — a reorganisation 
built around mission and putting the customer first. We propose: 

* One Stop Shopping: 

Consolidate services to provide timely, accurate SSA 
actions in full-service field offices located in 
communities across the U.S. where every type of caller, 
claimant and beneficiary is served by accountable, 
competent employees. 

* Stats of the art information technology: 

Put high technology and sufficient numbers of trained 
staff in community based offices and co-located tele- 
service centers across the country. Use this technology 
to handle nearly every SSA action to completion, protect 
confidential information, and ensure system security. 

• Dacentrallsation: 

Accelerate downsizing of centralized processing 
facilities, re-deploy resources to the field, and 
delegate authority to the front lines. 

• Raorganisation: 

Establish a Chief Operations Officer in charge of 
day-to-day functioning of the agency. 

Create a streamlined, customer-focused and mission- 
driven SSA structure with only two layers between 
the field office and Chief Operations Officer, keeping 
decisionmaking as close as possible to the customer. 

Shift from a complex top-down hierarchical structure 
to a simple chain of command beginning with the front 
line employees who work directly with the public. 

Place authority and accountability at the lowest level 
on the line. 

Hove from functional components which compete for 
resources to creation of administrative functions 
existing solely to support the operational mission. 

For the full proposal, please contact: 

NCSSMA President Mary Chatel, 30 Quaker Lane, Warwick, RI 02886; 
phone (401) 822-1409 or NCSSMA Washington Representative Janet 

Garry, P.O. Box 749, Rockville, Md. 20848; phone (301) 770-1850. 
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Chairman BuNNlNG. I would like to ask you some questions of 
what you think of the new disability claim position. Do you think 
it would actually work on the front lines of SSA? It is part of the 
redesign. 

Ms. Chatel. I actually see this working in some ways in my of- 
fice. As I said, we have the claims representative taking the claim 
and we have a Disability Determination Services person, an exam- 
iner, in my office. For 2 years now, we have been working this way. 
They work together. The claims representative takes the claim. If 
they have questions right there, the examiner comes out and also 
talks to the claimant. 

We have gotten the people involved in helping us obtain their 
medical evidence. We are getting better medical evidence. We are 
getting medical evidence from doctors that usually do not respond 
to DDS’s request, so we have saved money in having less consult- 
ative exams. 

We have situations where we are able to make a decision within 
1 week or so of the person filing. What I am talking about are the 
most severely disabled, mostly the terminal cases, the people who 
we should be paying really quickly. I think it can work. 

Maybe this teamwork works netter than having one person be 
the disability claims manager. Maybe it is better to have a team- 
work approach. I believe, as was discussed here earlier, that if we 
had one person as a disability claims manager, it could result in 
more allowances. 

Our claims representatives every day deny people to their face 
for SSI benefits, for retirement benefits. They tell people they are 
overpaid. If we mve them good criteria to go by, they will do the 
job and they will do the job right. The high allowance rate is not 
at the initial or the reconsideration level. The high allowance rate 
right now is at the OHA, at 80 percent. 

Chairman Bunking. L^t me ask you, in Rhode Island, who is in 
charge of appointing the doctors that do the examining? 

Ms. Chatel. The DDS hires — for the consultative exams? 

Chairman Bunking. For the initial exams. In other words, who 
makes the determination which medical doctor will be an SSA ex- 
amination doctor? 

Ms. Chatel, I think you are talking about consultative exams 
and that would be with the Disability Determination Services, the 
State. 

Chairman BUNNING. The State? 

Ms. Chatel. Yes. What doctors we ask for depends on the person 
applying. We ask, if you are applying for disability, how many doc- 
tors do you have, what hospitals have you gone to within the last 
year, and we ask for medical evidence from all of those doctors. If 
there is not enough information or a person does not have a doctor 
or there is some discrepancy in the case, then the DDS can order 
a consultative exam and that is with doctors that they have con- 
tracted out with. 

Chairman Bunking. Who makes that determination? 

Ms. Chatel. The DDS examiner, usually. 

Chairman BUNNING. In other words, I am trying to get to the 
politics of this. 
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Ms. Chatel. Whether a consultative exam is necessary, you 
mean, or 

Chairman BuNNiNG. No, whether the doctor is a political ap- 
pointee or whether he is not. 

Ms. Chatel. A political appointee? I am not sure I follow you. 
I am sorry. 

Chairman Running. In other words, if I have a friend of the Gov- 
ernor who happens to be someone that I would like to do the con- 
sultative exams, could he be appointed to SSA to do the exams for 
the local office? 

Ms. Chatel. I have to say that the DDS, at least in Rhode Is- 
land, because this is what I know about, has a very difficult time 
getting doctors to do the consultative exams because they do not 
pay them that much. I am not sure. I am sure that could happen. 

Chairman RUNNING. My staflF just said the next panel might be 
able to help me out on that, so we will go on with some other ques- 
tions. 

The way I understand it, the public does not currently deal di- 
rectly with the DDS examiners who actually deny their disability 
applications, but the new disability claims manager would. Is that 
a correct assumption? 

Ms. Chatel. It is a correct assumption right now. In my office, 
for 2 years now, we have had a little bit of a different situation and 
they do talk directly to the DDS person. But throughout the coun- 
try, that is correct. 

Chairman Running. The new disability claims manager is not 
universally out in the field right now? 

Ms. Chatel. No. 

Chairman Running. No, I did not think so. So what you have is 
different than what I have in Kentucky? 

Ms. Chatel. Absolutely. There are a lot of different pilots going 
on aroiuid the country, though. 

Chairman RUNNING. According to the SSA data, roughly 6 out of 
10 people are denied the first time they apply for disability. Is that 
pretty accurate? 

Ms. Chatel. I think so. 

Chairman Running. It is? Is Rhode Island the same way as 
everywhere else? 

Ms. Chatel. Yes, a 40-percent allowance rate. 

Chairman Running. Can you tell us something about the typical 
disability applicant? GAO has said more are younger and more 
have mental disabilities. Is that your experience? 

Ms. Chatel. I think we have seen a definite increase, and as the 
Commissioner had said, people are getting — all of us are over 40 
now — we are approaching that disability-prone time. There are 
many more mental impairments, more drug and alcohol claimants. 

Chairman Running. So, if a disability daims manager is faced 
with making a decision on a borderline case, do you not think that 
he or she may, out of sjmpathy for the applicant or maybe to avoid 
having to deal with an angry applicant, allow the claim? 

Ms. Chatel. I do not actually believe — as I said, our claims rep- 
resentatives every day make decisions to deny people. Safety is ab- 
solutely a concern, but it is a concern right now, here and now, be- 
fore they even get into doing that. 
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I think this whole decision about whether we are going to end 
up allowing more cases or denying more cases really hinges on this 
disability methodology, the simplification of it that is part of this 
disability reenmneering thing that has not happened yet. We do 
not know how wiey are going to simplify the disability methodolo^. 

Right now, when a person is denied, they receive the letter in me 
mail and they come in mad, usually, to see the claims representa- 
tives in my office, who usually does not have a folder, does not 
have any information about what this person’s disability is or why 
it has been denied, and then we can say, well, someone else did 
that. That is not really the best way to deal with it. It is better 
to say, this is 

Chairman Running. It just makes them madder. 

Ms. Chatel. Yes, it just makes them madder. So in this situa- 
tion, you have to weigh it. Is it better to have more information 
and know that a real crazy person is going to come in to see you 
or not? 

I do not think we know the answers to those questions yet. I 
think we have to try it out. But I do believe that, something we 
have been saying for years, we need more safety for our employees, 
whether in the DBS or in our field offices. I think it can work. 

Chairman Running. In questioning the Commissioner, she said 
that the definition of disability was all right. According to your tes- 
timony, you think we should take another look at it. Why is there 
a difference of opinion, or why do you think that we should take 
a look at the definition? 

Ms. Chatel. I think we probably should take another look at it. 
I think the definition in itself is probably fine. The way it has 
evolved over the years, how people have interpreted the definition 
of disability with the court cases and what is going on, what legis- 
lation has been passed, has created this big discrepancy, I think, 
between how the DBS makes the decision and how the Office of 
Hearings and Appeals makes the decision, and we have to get that 
straightened out. 

In straightening that out, if it means changing the disability defi- 
nition or it means just applying the disability definition much more 
strictly 

Chairman Running. How do we do that, unless there is a policy 
from SSA to do it? 

Ms. Chatel. I think that is what they are looking at with the 
process unification, the one book. 

Chairman Running. It does not make any difference what is in 
the book if it is an interpretation of the definition. In Rhode Island, 
we are going to interpret the definition one way. In Kentucky or 
in Ohio, we will interpret the definition another way. 

Ms. Chatel. It has to be overall, right. 

Chairman Running. There has to be some kind of very consist- 
ent interpretation or we are going to have wide discrepancies in 
what is allowed or what is disallowed in Rhode Island and what 
is allowed and disallowed in Kentucky, is that correct? 

Ms. Chatel. Yes. 

Chairman Running. Bo you have some suggestions? 

Ms. Chatel. Of how to change the definition? 
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Chairman BuzwiNG. Yes. We are looking for reasons and other 
alternatives than just continuing the same definition and having 
one book to work out of, because one book is not going to solve the 
definition problem if it is interpreted differently on the west coast 
than it is on the east coast. 

Ms. Chatel. I do not have a solution, but I am sure you will 
come up with one for us. 

Chairman Running. If you were free to make any improvements 
in the program, what would they be? 

Ms. Chatel. Right now, I would start the action right now. I 
would redeploy more of SSA’s staff to the front lines to make deci- 
sions, accurate decisions, faster. I would work in teams with the 
DDSs. We are so fragmented. We have not been working together. 
We need to get working together to make the decisions quicker. 

I absolutmy would put people — I think what I would do is put 
one person in evep? one of the 1,300 field offices in the country and 
say, just do continuing disability reviews. I think in doing that, 
they could probably do 15 in 1 week, which would work down the 
1 million backlog in 1 year. I think that is what I would like to 
do. 

Chairman BUNNING. Thank you very much for your testimony. 

Ms. Chatel. Thank you. Can I also say, I was slipped a note 
that the Commissioner asked me to state her regrets because she 
is leaving to catch a plane and she will read everyone’s statements. 
Thank you. 

Chairman Running. That is very nice. Thank you. 

Mr. Christensen, go right ahead. 

Mr. Christensen. In your opinion, what does the public least 
understand about the disability program? As a field manager, what 
is it that you see that the puolic least understands about the dis- 
ability program? 

Ms. Chatel. I think the totally fra^ented system. I file in your 
office today and then I get a letter and I come in and ask you about 
it and you say, well, someone over there made that decision. The 
word is out there, if you get denied at the initial level, you had bet- 
ter file for a reconsideration. Then you had better file for a hearing 
because that is your best chance of getting allowed. Thw think 
that this is just a way of delaying paying them the benefits that 
they are due by paying in their laCA taxes all those years. They 
think we are doing this on purpose. 

Mr. Christensen. Would you also consider that your biggest 
public relations problem? 

Ms. Chatel. Yes, yes, including once the hearing is held, that 
taking so long to get the disability decision out to them, particu- 
larly if it is an allowance. It makes very little sense to take 9 
months, I think, to write up an allowance decision that who is 
going to complain about it, the person who is getting their check? 
I think that could be cut down quite a bit. 

Mr. Christensen. I would guess the problem you just enumer- 
ated would also be what you consider the biggest problem facing 
the field? 

Ms. Chatel. In disability? 

Mr. Christensen. In disability. 

Ms. Chatel. Yes. 
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Mr. Christensen. I am told your organization has assembled a 
reorganization plan built around a mission and the organization in 
terms of putting people first. Wbat is this reorganization plan all 
about? Maybe you talked about it earlier. 

Ms. Chatel. No. 

Mr. Christensen. Can you just share a little bit about it? 

Ms. Chatel. What it is asking is to put more people on the front 
lines, more people out in all of the field offices, in the DDSs in the 
country, of Social Security; cut down the bureaucracy, cutting down 
headquarters staff; giving more authority to the front-line man- 
agers to deal with and utilize community resources. What we have 
been able to do in my office cuts out 1 month of disability time to 
process a case and an awful lot of it has come from working with 
the medical community right there. 

Mr. Christensen, uid this plan originate out of your office? Is 
this your plan or not? 

Ms. Chatel. The restructuring plan? 

Mr. Christensen. Yes. 

Ms. Chatel. This is a plan that I gave five of my best people 3 
days to write and then we have debated this for — this has been 
going on for about 6 months, but it was debated at a conference 
with delegates from all over the country. No, this is something that 
has taken us a long time to do. 

The other plan, what is happening in my office is something that 
we got together with the DDS and the regional office and said, let 
us do something now. 

Mr. Christensen. What feedback have you received from Com- 
missioner Chater’s office on this? 

Ms. Chatel. On what is happening in my office? 

Mr. Christensen. Yes. 

Ms. Chatel. I think that we are going to be doing something na- 
tionally very soon, like what is happening in my office and the 
other offices. 

Mr. Christensen. So you have been in touch with the Commis- 
sioner’s office, they know exactly what you are doing, they are 
tracking with you, they agree with what you are doing, and they 
are signed off on it? 

Ms. Chatel. Signed off? Well — we are working on it. 

Mr. Christensen. You are working on it? 

Ms. Chatel. I tend to be a little bit more anxious. 

Mr. Christensen. Most of us tend to be a little bit more anxious 
than what has been, in the past, going on. I think that what you 
are doing might be a step in the right direction. I do not want to 
speak for the chairman, but I think that anything to speed up the 
process and more entrepreneurial activities by the field office to 
speed up this process, I think, would be encouraged. I think if what 
you are doing is a microcosm of what we could be doing nationwide, 
then we are headed in the right direction. I encourage you to keep 
up and do even a better job. 

Ms. Chatel. Thank you. 

Mr. Christensen. Thank you, Mr. Chairman. 

Chairman BUNNING. Thank you. 

Ms. Chatel. Is anyone else sneaking in? 

Chairman Running. No one else has snuck in. 
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I would like to ask the next panel to step forward. They are all 
representatives of the State Disability Determination Services, 
which makes the medical decisions for disability claims under SSA 
supervision. 

Christopher McCaslin, disability examiner with the Office of Dis- 
ability Determinations in Queens, N.Y., will testify on behalf of the 
Public Employees Federation. 

Margaret Barnard from Indianapolis, Ind., will speak on behalf 
of the American Federation of State, County, and Municipal Em- 
ployees. 

Dr. Lyle Yates, a medical consultant in Oakland, Calif., with the 
Disability Evaluation Division, will testify on behalf of the Union 
of American Physicians and Dentists. 

Linda Langele, a supervisor with the Disability Determination 
Services in Jackson, Miss., will testify on behalf of the National As- 
sociation of Disability Examiners. 

Jerry Thomas, director of the Disability Adjudication Section in 
Decatur, Ga., will speak on behalf of the National Council of Dis- 
ability Determination Directors. 

As the front-line employees of the Disability Insurance ProCTam, 
you have a very important first-hand experience in deciding wmeth- 
er a person is disabled enough to qualify for disability benefits. You 
have done a tremendous job dealing with the backlogs this past 
year and deserve recognition. We understand that you did not 
write the rules; you simply carry them out. However, you, better 
than anyone, know the weaknesses and flaws in the system. 

I am particularly interested in what each of you has to say about 
the SSA redesign plan. I am confident that your expertise will be 
very helpful to this subcommittee. 

We welcome each of you. Mr. McCaslin, you may start us out. 

STATEMENT OF CHRISTOPHER McCASLIN, DISABILITY 

EXAMINER, OFFICE OF DISABILITY DETERMINATIONS, 

PUBLIC EMPLOYEES FEDERATION OF NEW YORK, QUEENS, 

N.Y. 

Mr. McCaslin. Thank you, Mr. Chairman. I am a disability ex- 
aminer and a member of the Public Employees Federation of New 
York. Today, I am speaking on behalf of my co workers throughout 
New York State. Last year, I, like my colleagues, completed over 
800 individual determinations for applicants under the Social Secu- 
rity and SSDI programs. 

I began this challenging job in 1981. At that time, the very first 
subject I received training on was Congress’ statutory definition of 
disability, that is, the inability to engage in any SGA, substantial 
gainful activity, due to a medically determinable mental or physical 
impairment which can be expected to last 12 months or result in 
death. I quickly learned that this standard was not designed to 
make everyone happy but rather to provide vital benefits for our 
truly disabled citizens. 

We believe that the American people have a sense of concern and 
desire to help those who are truly disabled, while at the same time 
expecting government to administer the program fairly, to protect 
it against fraud and abuse, and to maintain its fiscal integrity. 
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Something has gone very wrong. While the Social Security Ad- 
ministration continues to tell the State Disability Determination 
Services that they have over 97 percent decisional accuracy, admin- 
istrative law judges are reversing over 70 percent of DDS decisions 
which are appemed. If Congress wants a continuing explosion in 
disability entitlements, then let us operate with the same apparent 
latitude that the hearings level has. This enormous discrepancy in 
decisional outcomes must be addressed now. 

Fourteen months ago, the Social Security Administration an- 
nounced an elaborate redesign of the disability program. It com- 
pletely failed to address one of the most critical current problems 
in the disability program, the lack of a credible continuing disabil- 
ity review process. Congress needs to direct targeted funding to 
complete CDRs, especially where medical improvement is expected. 

Recently, I approved a fracture case in which full healing did not 
occur within 12 months. The claimant needed crutches and met the 
disability requirements. Based on the realities of the past few 
years, it is unlikely that this case will ever be reviewed, despite a 
high likelihood of the individual’s eventual recovery. 

Having a fair CDR process makes fiscal sense and will help to 
restore the public’s faith in the program’s integrity. We believe that 
SSA’s disability redesign contains provisions that run a high risk 
of increasing fraud and abuse. Specifically, it eliminates the cur- 
rent statutory requirement for an M.D. or psycholomst cosignature 
and review of the case. It also proposes to have a single 
decisionmaker responsible for both medical assessment and direct 
payment authorization. 

'The disability redesign proposes to drastically increase the reli- 
ance on third party representatives as a vehicle to gather medical 
and psychiatric information, yet SSA has acknowledged that it has 
no real authority nor the ability to ensure our citizens’ privacy 
rights. 

The disability redesign also dilutes the medical basis of the pro- 
gram. The disability redesign proposes to eliminate the equals al- 
lowance. Without the equals criteria, which allows adjudication of 
new and poorly understood medical claims, we would have had no 
mechanism to allow claims for conditions such as AIDS and chronic 
fatigue syndrome when they first emerged. 

No matter how many task teams, core teams, blue ribbon panels 
are convened, the job of determining who is truly disabled under 
a program with standards will never be an easy one. We at the 
front lines know that decisionmaking requires careful analysis of 
medical and vocational issues in conjunction with statutory guide- 
lines. 

SSA’s disability redesign talks about customer service. The re- 
ality is that when we deny a claim, that customer is unhappy. But 
we serve two customers, the applicants and the taxpayers. Every 
bureaucracy can be improved, and we are no exception. 

One area we would like to change is the difficulty we face in 
evaluating treatable cancer cases. Our experience has been that in- 
dividuals undergoing long-term chemotherapy and its disabling 
side effects are often durationally denied. We should consider 
granting time-limited, benefits in tnis and other appropriate cases. 



96 


The DDS Federal-State partnership must and can be strength- 
ened. Despite burgeoning caseloads, the DDSs have continued to be 
productive. 

I am pleased to submit today our specific written proposals, 
which address in detail the issues I have only touched on today. 
After 14 months of a continuing struggle to have front-line disabil- 
ity examiners’ voices heard by the Social Security Administration, 
I thank you, Mr. Chairman, for giving us this opportunity to speak 
about these critical issues in such an important forum. 

[The prepared statement and attachments follow:] 



Testimony of: 

Christopher McCaslin 
Disability Examiner 

Public Employees Federation of New York 


Thank you, Mr. Chairman. 

I am a Disability Examiner and a member of the Public Employees Federation 
of New York. Today, I am speaking on behalf of my coworkers throughout 
New York State. 

Last year, I, like my colleagues, completed over 800 individual 
determinations for applicants under the Social Security and SSDI programs. 

I began this challenging job in 1981 . At that time the very first subject 1 
received training on was Congress’ statutory definition of Disability: 

“The inability to engage in any substantial, gainful activity due to a 
medically determinable mental or physical impairment which can be 
expected to last 12 months or result in death.” 


I quickly learned that this standard was not designed to make everyone 
happy, but rather to provide vital benefits for our truly disabled citizens. We 
believe that the American people have a sense of concern and desire to help 
those who are truly disabled, while at the same time expecting government to 
administer the program fairly, to protect it against fraud and abuse, and to 
maintain its fiscal integrity. 

Something has gone very wrong! While the Social Security Administration 
continues to tell the State Disability Determinations Services that they have 
97% decisional accuracy. Administrative Law Judges are reversing over 70% 
of DDS decisions which are appealed. 

If Coneress wants a continuing explosion in Disability entitlements , then let 
us operate with the same apparent latitude that the hearings level has. This 
enormous discrepancy in decisional outcomes must be addressed. 

Fourteen months ago, the Social Security Administration announced an 
elaborate redesign of the Disability program. It completely failed to address 
one of the most critical current problems in the Disability Program— the lack 
of a credible Continuing Disability Review process. Congress needs to direct 
targeted funding to complete CDR’s, especially where medical improvement 
is expected. Recently I approved a leg fracture claim in which full healing did 
not occur within 12 months. The claimant needed crutches and met the 
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disability requirements. Based on the realities of the past few years, it is 
unlikely that this case will ever be reviewed, despite a high likelihood of the 
individual’s eventual recovery. Having a fair CDR process makes fiscal sense 
and will help to restore the public’s faith in the program’s integrity. 

We believe that SSA’s Disability Redesign contains some provisions that run 
a high risk of increasing fi-aud and abuse. Specifically, it eliminates the 
current statutory requirement for an MD or Psychologist’s cosignature and 
review of the case. It also proposes to have a single decision maker 
responsible for both medical assessment and direct payment authorization. 

The Disability Redesign drastically increases the reliance on Third Party 
Representatives as a vehicle to gather medical and psychiatric information. 
Yet SSA has acknowledged that it has no real authority nor the ability to 
insure our citizens’ privacy rights. The Disability Redesign also dilutes the 
medical basis of the program. 

The Disability redesign eliminates the “Equals” allowance. Without the 
“equals” criteria, which allows adjudication of new and poorly understood 
medical conditions, we would have had no mechanism to allow claims for 
conditions such as ADDS and Chronic Fatigue Syndrome when they first 
emerged. 

No matter how many task teams, core teams, or blue-ribbon panels are 
convened, the job of determining who is truly disabled under a program with 
standards will never be an easy one. We at the fi'ontlines know that decision 
making requires careful analysis of medical and vocational issues in 
conjunction with statutory guidelines. SSA’s Disability redesign talks about 
“Customer Service.” The reality is that when we deny a claim, that customer 
is unhappy. But we serve two “customers”— the applicants and the 
taxpayers. 

Every bureaucracy can be improved and we are no exception. One area we 
would like to change is the difficulty we face in evaluating treatable cancer 
cases. Our experience has been that individuals undergoing chemotherapy and 
its disabling side-effects are often durationally denied. We should consider 
granting time limited benefits in such cases. 

I am pleased to submit today our specific written proposals which address in 
detail the issues 1 have only touched on today. 

After 14 months of a continuing struggle to have fi’ont-line Disability 
Examiners’ voices heard by the Social Security Administration, I thank you, 
Mr. Chairman, for giving us this opportunity to speak about these criticd 
issues in such an important forum. 
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Chairman Running. Thank you very much. 

Ms. Barnard. 

STATEMENT OF MARGARET BARNARD, ADJUDICATOR HI, 

DISABILITY DETERMINATION OFFICE, INDIANAPOLIS, IND., 

ON BEHALF OF THE AMERICAN FEDERATION OF STATE, 

COUNTY, AND MUNICIPAL EMPLOYEES, AFI^IO, LOCAL 3728 

Ms. Barnard. Mr. Chairman, members of the subcommittee, 
good morning. My name is Margaret Barnard. I am a member of 
AFSCME, the American Federation of State, County, and Munici- 
pal Employees. I am a disability claims adjudicator in the Indiana 
Disability Determination Services, and I am the AFSCME rep- 
resentative to the Social Security Administration’s internal advi- 
sory committee for the process redesign. 

I appreciate the opportunity to be here today to share with you 
some of my concerns and the concerns of other AFSCME members 
regarding the processing of Social Security disability insurance 
claims and supplemental security income claims as it relates to 
process redesign. 

There are, indeed, a large number of claims currently being adju- 
dicated in the State agencies. However, it is not the backlog that 
should be the primary focus because the problem of backlog will 
not be resolved until other issues are addressed. The primary focus 
should be on the quality of the determination, no matter at what 
level, as well as the preservation of program integrity. 

The final determination of decision at the initial or reconsider- 
ation levels is a result of a team effort. The adjudicator or claims 
examiner has the primary responsibility for the claim. However, it 
is only with the combined effort of the adjudicator, support staff, 
vocational specialist, as well as in-house medical and psychological 
staffs that the program inte^ty can be maintained. 

This proCTam is very intricate and complex. It can take up to 2 
years for the adjudicators to be proficient in all aspects of the pro- 
gram. That proficiency is enhanced by the resources provided by 
these coworkers. It is with their input and cooperation that com- 
plex issues are resolved. 

One of the proposals under consideration by the Social Security 
Administration would limit or curtail input from medical or psycho- 
logical staff. I would emphasize that adjudicators are not physi- 
cians or psychologists. The medical and psychological staff cur- 
rently provide input and review throughout the initial and recon- 
sideration case processing, as well as reviewing and signing off on 
completed claims. Their input is very critical to ensure a final prod- 
uct which is the claim which is programmatically correct. 

Another proposal in redesign of the disability process would cre- 
ate a position that would combine the roles of the disability adju- 
dicator, a State position, and the claims representative of the Social 
Security Administration. Currently, the Social Security field office 
staff take the initial and reconsideration applications and clarify 
the technical issues, such as quarters of coverage, earnings records, 
and income and resources. The adjudicators in the State agency are 
responsible for the medical portion of the claim. 

The Social Security Administration is proposing to combine these 
two functions into one. As a 12-year veteran on this job, it is hard 
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to envision that this model will work. With current caseloads at all- 
time highs and expected to rise, it is impossible to envision that 
both functions could be performed by one person with accuracy and 
speed. This proposal also envisions reduced levels of staffing across 
the board. 

While there are also other proposals that would streamline the 
process along the way, the processing and completion of a claim 
can be difficult to assess and reflate and rarely falls into a set 
model. The redesign proposals which I have read are anticipating 
significantly improved cooperation from the claimants or their rep- 
resentatives, the physicians, the medical community, community 
resources, educators, and mental health service providers, as well 
as an array of Social Security components. Improved technology 
and staff training are also planned. 

While this all reads very well on paper, it is hard to believe that 
everyone will be fully funded, everyone will be reeducated, and that 
all the players will be in their places to pull it off. 

The concept of process redesign was presented to the staff at the 
State agencies in April 1994. From that time, many of the line staff 
in the State agencies have expressed concern for the lack of our 
participation in the creation of this redesign process, let alone in 
the potential implementation. 

AFSCME and other State union representatives have tried for 
months to get represented in this process. I cannot imagine any 
State employee, adjudicator, staff, or physician/psychologist who 
would deny that this program needs some work. But to fail to in- 
clude a proportional representation of front-line workers from the 
State agency early on is beyond comprehension. 

We are told that our comments are valued and solicited, but 
without spokespersons to reinforce and represent them, few adju- 
dicators take the time to read the massive volumes that come 
across our desk. This has been especially true in light of the con- 
stant push to increase production and reduce current levels of 
pending claims. 

I again want to thank you for the invitation to present this testi- 
mony to the subcommittee. I realize the proCTam is complex and 
costly, but it is because it is so complex and costly that revision 
should include front-line workers. 

[The prepared statement follows:] 
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Statement of Margaret Barnard 
Member of AFSCME Local 3728, Council 62 
Indianapolis, Indiana 
before the 

Ways and Means Subcommiltee on Social Security 
U.S. House of Representatives 
on the 

Social Security Disability Insurance Program 
May 23, 1995 


Mr. Chairman and members of the Subcommittee, I am Margaret Barnard, a 
member of the American Federation of State, Count)' and Municipal Employees 
(AFSCME). AFSCME represents more than 1.3 million members nationwide. I work in 
^e Indiana Disability Determination Service (DDS) and I serve as a member of the Social 
Security Administration’s (SSA) Internal Advisory Committee for the Social Security 
Disability Process Redesi^ as ^e AFSCME representative. I also participated in the SSA 
Task Team to study the Continuing Role of the Appeals Council. 

For the past twelve years I have worked as a Disability Claims Adjudicator in the 
Indiana DDS. My current caseload includes initial', reconsideration, childhood and 
continuing disability review claims. 

The issue of backlt^ of cases is one that is of great concern to all of us who 
process claims. There has been a lot of publicity regarding die apparent slow processing 
of claims. At the same time diere has been a significant increase in the number of claims 
filed. Both situations have caused great concern among diose of us ^o attempt to keep 
up with our workloads. It Is apparent that the blame for the delays in processing has 
been put on the adjudicators and odier state agency front-line siaff. 

The disability claims adjudicators are die front line workers who have the contact 
with die largest number of stakeholders: claimants and services providers including 
hospitals, physicians and educational facilities. We have the contact with the claimant for 
clarification of such issues as treatment, dates of treatment, medication, sources of 
treatment and the specific nature of die impairment We ej^lain to die family and other 
concerned parties such issues as why additional exams may be needed, why information 
is needed regarding functioning in relation to substance abuse, and depression or 
residuals from a stroke. 

While we are responsible for keeping die claimant as informed as possible, 
problems arise when die claimant sometimes does not accept responsibility for keeping 
adjudicators informed of dieir location. This adds to claim processing time because the 
claimant must be tracked down. The following is an example which demonstrates many 
of the frustrations we must deal with and w^ch also demonstrates reasons for delayed 
processing time resulting in backlogs. A claimant ivas denied at die initial level, 45 days 
after application. The decision was sent to the ori^nal filing address by the SSA Field 
Office that releases decisions. The claimant had moi^d but did not inform SSA. Several 
months later the claimant went to die local SSA office in a new city and state to inquire 
about his claim. He was informed of the denial and he filed for reconsideration. This 
request was sent to die state agency in the state to which he had moved. By the time the 
adjudicator in the new st^ receh^ the claim, die claimant had returned to the city 
where he had filed die initial claim. The claim was transferred back to die original state 
agency. The adjudicator in the ori^al state agency tried to reach die claimant by 
phone. Three to four weeks and five addresses later, contaa was made with the 
claimant. By this time the claimant was complaining diat die reconsideration process was 
taking too long. He was told that several consultative exams would be needed and that 
it was critical that he inform the adjudicator of any address change. The claimant 
indicated that he would cooperate. Subsequendy, the claimant added two new 
impairments to support his claim for disability. The adjudication of the second claim 
took five and one-half months firom the time it was sent to the adjudicator until die claim 
was completed. The total time the reconsideration was pending was more than a year. 
While this situation may seem exaggerated, such cases occur with some regularity and 
are very costiy in terms of time and resources. 

I would like to emphasize that we do not process the medical eligibility 
determination by ourselves. We also rely upon odier state DDS staff who assist us in the 
decision-making process. We rely upon support staff to assist us with our adjudicatory 
functions, and the medical and psychological consultants to provide the medical expertise 
necessary to process a claim. 
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We are the ones who perform the function of explaining to attending physicians 
why it is truly cost effective send records co^^ring die potential condition radier than 
to contract for an exam when die information is already available. We also explain why 
20-year-old medical records are important in the claim of a 42'year-old person with 
developmental disabilities \^o is ffUng on the Social Security number of a retired or 
deceased parent. We are the ones who must convince die treadng source that records 
covering substance abuse can be helpful in denial » well as allowance of die patient’s 
claim. 


We commend the Social Security Administration for attempting to address the 
problems in the current s^^tem through the Disability Process Redesign. However, there 
are some changes proposed in the Dis^ility Process Redesign which address the issue 
of backlog that cause us great concern. While the concept of a sin^e decision-maker 
may sound appealing, it will destroy die integrity of die program. The concept is based 
on the premise that adjudicators can be trained to make the same decisions as a medical 
or psychological consultant One proposal for testing this concept requires three hours 
of training for adjudicators to perform the function of a psychologic^ consultant 
has a Ph.D. or is a practicing psychiatrist. It is obvious why such a proposal would 
elimina^ the medical basis for disability determination. Such a foolhardy proposal does 
not even warrant testing as part of the redesign implementation.. We support Ae current 
requirement that a medical or psychological consultant sign-off on claims. 

In addition to the issues of backlog and delays, there is also the issue of die right 
decision being made the first time, in early SSA communications as well as se^^ral Task 
Team reports, the clear inference has been that the decisions from the state agencies are 
suspect because many of these decisions are overturned by Administrative Law Judges. 
I would like tt) hi^light the cause of diis problem for the Committee because the 
perception that the state agenda are not making the right decision at the early 
adjudicatory level is ubiquiteus. The reason for the high reversal rate is due to different 
methodologies applied at the state level and at die appeal level. Application of different 
methodologies accounts for die large number of reversals at the appeal level. 

The court decision in the Bryan Zebley claim has seriously affeaed caseloads in 
state agencies, and subsequendy resulted in backlog. Zeblev broadened die parameters 
of eligibility for childhood (Usability claims. The readjudication of hundreds of 
thousands of claims that fall within the class as well as adju^cadon under new program 
rules have had enormous impact not only on the Social Security Disability Programs but 
also on several other systems. Educators who spend years working with children trying 
to surmount learning Usabilities feel undermined by further lidieling of the students as 
disabled. We spend a lot of time dealing with the irate families and administrators who 
feel that such labels will inhibit the student fi'om attaining dieir full potential and 
interfere with their success in the workforce as an adult. The same is true for many 
educators and physicians ^o are dealing with issues of Attention Deficit-Hyperactivity 
Disorder. Many teachers are convinced that the child and their family can learn to deal 
widi the problems and gain control of the behavioral problems. Both teachers and 
administrators express concern over the time and resources required to complete 
repeated requests for reports reading classroom functioning or current records. This 
is especially true ^en the child is not receiving any special educational services. 

Obtaining records from hospitals, ph)^icians, schools, employers and mental 
health facilities takes up a good portion of die workday. Hospitals are oven^elmed by 
die volume and extent of requests, especially in large cities which have significant client 
populations. We find it very fhistrating that each entity has different rules and 
e^ectations. The sources widiin the area/state are usually most easily accessed. Out-of- 
state contacts, which are critical to a claim, cause delays in adjudication. The mobility 
of the claimant has also added die processing time. An adjudicator might be 
requesting records from more than ten to fifteen sources in multiple states over a period 
of years. We are very aware that this is a critical portion of the job and with the help 
of support staff we ultimately complete the task. The demands of documentation 
frustrate the vendors as well. We recommend die use of a uniform release form and 
questionnaires to physicians and other vendors to improve the processing time. 

Another cause of backlog is the increase in processing times for consultative 
exams. In many instances the consultant does not submit die report in the proscribed 
time period. In some states, it tak^ five to six weeks to process the paperwork. 
Frequendy, the consultative exam must be rescheduled because the claimant is unable 
to make ^e scheduled appointment. The re-scheduling adds to processing time and 
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results in frustration on the part of the consultant for the cancellation, often at the last 
minute. The process of rescheduling can add another month to die claim processing. 
This problem could be addressed through public education efforts to inform both the 
medical community and the potential recipients of the pro^am requirements. 
Additionally, simpler medical forms and higher reimbursements for consultants would 
alleviate the bacldog in the paperwork. 

Newer testing procedures used by attending physicians add to backlog of pending 
cases. Often these newer tests and procedures aie not accepted as documentation for 
the claim because they do not meet program specifications. For example, a computer 
printout of an electrocardiogram is not sufficient evidence for a claim. V^en a physician 
submits a computer printout, the ph^ician must be contacted and required to submit 
the results of the test in a diJBierent format Current practitioners become frustrated with 
diese requirements. This (Mxiblem could be resolved by making changes in 
documentation needed tt> process a claim. 

The current influx of Continuing Disability Reviews has added to the increase of 
backlog. The effect of these claims on the state agencies has yet to be addressed. 

While caseloads have been increasing over the last five years, staff turnover has 
increased in many states. The hi^ turnover rate prevents some state agencies from 
tackling die number of pending cases since it can take up to two years for an adjudicator 
to become proficient in the complexities of the job. It is demoraliring for remaining staff 
to see large numbers of newly trained personnel leave after eight or nine months. 
Frequently the high caseload sizes cause ffie persons to move on to other jobs. 

Some have suggested diat an sqiproach to attack the problem could be the long- 
term use of overtime. The disadvantage of diis approach is that this may result in 
burnout of those employees who must do ttds work on a regular basis. There can be 
a point of diminishing return in terms of energy available and effects on the personal 
lives of staff members. 

The Disability Process Redesign is of major concern to state employees who 
process the medical portion of the disability claim for the Social Security Administration. 
AFSCME members and other unions sought involvement with the Disability Redesign 
Process as early as die summer of 1994. However, we were not permioed to be part of 
the process in a formal way until February, 1995. 

Those of us who work on disability claims are concerned about the program 
costs. We are also taxpayers. We have many of die same concerns as those expressed 
in die media, in public opinion polls and by Members of Congress. The program has 
gotten out of hand widi die level of documentation required for certain claims such as 
substance abuse. 

A major concern of those of us who work in state agencies on disability claims is 
that we still are underrepresented in the whole redesign process. It is hard to 
understand how the people who are responsible for a significant pan of die program 
have had such a limited role in examining ways to create a more efficient, streamlined, 
and cost conscious process. We care deeply about the work we do and about the 
claimants we serve. We want to make the system more responsive to those in need of 
services. However, without addressing all of die issues referred to above, the backlog 
problems will not be solved and die Disability Process Redesign will not achieve the 
desired results. 


Thank you. 
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Chairman BUNNING. Thank you very much. 

Dr. Yates. 

STATEMENT OF LYLE N. YATES, MJ)., ON BEHALF OF THE 
UNION OF AMERICAN PHYSICIANS AND DENTISTS 

Dr. Yates. Good afternoon, Mr. Chairman and subcommittee 
members. I am Dr. Lyle Yates. I am here representing the Califor- 
nia Union of Physicians and Dentists. I have been a full-time em- 
ployee as a medical consultant at our local branch for the past 5 
years. 

As a veteran of World War II, I had the G.I. Bill of Rights. That 
was the only reason I got to go through medical school, so I am 
very fateful to be here. I am a member of the American Medical 
Association, the California Medical Association, my local coimty 
medical association. I have been on the Physicians Advisory Com- 
mittee of Blue Cross for the past 9 years. I was terminated from 
that job because of term limits, and I think most of you know what 
term limits are, referring to last month. 

I am president of a 2,700-member Foundation for Health Care 
and president-elect of our coimty medical association. I have been 
serving on the Social Security Task Force for Reengineering in the 
role of the medical consultant. 

There are many points that I would like to stress as to the im- 
portance of maintaining the medical consultant as a mandatory 
part of the initial medical determinations of a claimant applying 
for Social Security benefits. This process consists of reviewing the 
records, determining if there is sufficient evidence on which to 
make a determination, making a diagnosis, and then determining 
the functional capacity of a claimant. 

The new redesign process would allow a nonphysician called a 
disability claims manager to make this determination and use a 
physician as a consultant only when they deem necessaiw. The 
Social Security Act, which we have heard several times and I will 
not repeat, does require, however, that the impairment must result 
from an anatomical, physiolo^cal, or psychological abnormality 
which is demonstrated by medically acceptable clinic and labora- 
tory techniques. Medical consultants are uniquely qualified by their 
backCTOund, their medical training, and their knowledge of the 
Socim Security program to ensure that this medical evidential re- 
quirements by the law is met. 

I would like to restrict my comments to three main points. First, 
the current system. I have touched on the importance of the medi- 
cal consultant. Currently, the medical consultant and the disability 
analyst work as a team. There is a great variation from State to 
State as to the input of the disability analyst on that team. How- 
ever, in all cases, the medical consultant must do some review and 
sign a form if the disability analyst has made some medical conclu- 
sion that he or she agrees with it. 

This dual approach is a set of checks and balances that ensures 
accuracy and uniformity of the decision. To allow a disability ana- 
lyst or the new disability claims managers to make these medical 
jud^ents is an attempt to emulate medical judgment which has 
basically come from our right to practice medicine. 
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One of the goals of the new process set by the Commissioner is 
to have the right decision the first time. This cannot be accom- 
plished, in my opinion, by taking the medical consultant out of the 
initial claim process. TTie actual time that it takes the medical con- 
sultant to review that chart varies from minutes to hours. Other 
duties of the medical consultants include collection of medical infor- 
mation, calling treating physicians, ordering diagnostic tests in 
which the claimant may have some chance of a risk, such as a 
treadmill test, teaching on a daily basis, and doing some commu- 
nity outreach. 

The second point I would like to make is that of the claimant. 
The claimant is the one that really benefits from this dual ap- 
proach of the analyst and the medical consultant by a more uni- 
form decision. In all jobs, there are those that do not know what 
they do not know. This includes both the disability analyst and the 
medical consultant. This set of checks and balances allows the 
medical expertise of the physician and the program knowledge of 
the disability analyst to be used concurrently, and yet, they then 
lap over to a second input by each at the other field. 

Currently, every claimant receives this benefit in the participa- 
tion of a medical consultant. It would be detrimental to the integ- 
rity of the process if it was to be handled any differently. It would 
be very difficult to explain to a claimant that some claims are re- 
viewed by a doctor for a determination of medical disability and 
others are not. You would only have to explain to those denied. 

My third point, and this has been covered quite well, are the cost 
factors. As I mentioned, the definition of disability will not be 
changed and it is desired to keep the benefit payment ratio, that 
is, the allowance denial ratio, equal. Medical consultants, with 
their backgrotmd, medical knowledge, knowing the natural course 
of diseases, how injuries heal, are much more apt at denying claims 
than someone without this medical expertise. With the new proc- 
ess, the disability claims manager will be meeting face to face with 
the claimant, and in so doing, human nature will make it less sub- 
jective. If a medical consultant denied three additional cases every 
2 years, it would more than pay for their salary. 

I hope I have demonstrated to you from the standpoint of the in- 
tegrity of the Social Security disability program, from the stand- 
point of the claimant, and from the standpoint of cost, keeping a 
physician in the medical decision is both cost effective and appro- 
priate. I feel strongly that the review of a medical record, making 
a diagnosis, determining a functional capacity of an individual is 
within the scope of practice of medicine. 

Thank you very much. 

[The prepared statement follows:] 
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TESTIMONY OF 

LYLE N. YATES, M.D. 

UNION OF AMERICAN 
PHYSICIANS AND DENTISTS 

Good morning Mr. Chairman and subcommittee members. I am Dr. Lyle Yates and I am 
here representing California state employed doctors for the Union of American 
Physicians and Dentists. It is a privilege to be here and be involved in this democratic 
process. I am grateful to be an American. As a veteran of World War II, the GI Bill of 
Rights made it possible for me to go to medical school. I am a member of the American 
Medical Association, the California Medical Association, and my local county medical 
society. I am board certified in general surgery and a fellow of the American College of 
Surgeons. I have been on the Physician’s Advisory Board of California Blue Cross for 
the past nine years, but term limits ended my participation last month. I assume most of 
you are familiar with term limits. I am currently president of a 2300 physician foundation 
for health care and on the State Board for the Statewide Foundation. I am president-elect 
of our 2700 member county medical society. I am serving on the Social Security Re- 
Engineering National Task Force on determining the role of the medical consultant. 

There are many points that I would like to stress as to the importance of maintaining the 
medical consultant as a mandatory part of the initial medical determination of a claimant 
applying for social security disability benefits. This process consists of reviewing the 
records, determining if there is sufficient evidence upon which to make a determination, 
making a diagnosis, and then determining the functional capacity of the claimant. The 
new re-designing process would allow a non-physician called a disability claims manager 
to make this determination and use a physician only when they deemed it necessary. The 
social security act requires that those entitled to disability benefits must have an 
impairment that results fi'om anatomical, physiological or psychological abnormalities 
which are demonstrated by medically acceptable clinical and laboratory techniques. 
Medical consultants are uniquely qualified by their background, medical training, and 
knowledge of the social security program to ensure that these medical evidential 
requirements of the law are met. In the re-design process it is stated that this definition of 
disability will not be changed. 

I would like to restrict my comments to three main points. First, the current system. I 
have touched on the importance of the medical consultant in the medical determination. 
Currently the medical consultant and a disability analyst work as a team. There is great 
variation from state to state as to the extent of input by the disability analyst in the 
medical evaluation. In all cases, however, the medical consultant must do some review of 
the medical evidence and sign a form that if the disability analyst has done some of the 
medical evaluation that they agree with it. This duo approach is a set of checks and 
balances that ensures accuracy and uniformity of the decision. To allow a disability 
analyst or new disability claims manager to make these medical judgments is an attempt 
to emulate the medical consultant’s expertise and experience and literally takes medical 
judgment from those licensed to practice medicine. One of the goals of the new process, 
set by the commissioner, is to have the “right” decision the first time. This cannot be 
accomplished by taking the medical consultant out of the initial medical evaluation. The 
actual time that it takes the medical consultant to do this work is minutes, ranging from 
perhaps five minutes to an hour. Other duties of the medical consultant include the 
collection of medical information; calls to the treating physician; ordering diagnostic tests 
which may have a chance of risk to the claimant, such as a treadmill test; teaching on a 
daily basis to the non-medical personnel and some community outreach. These are 
important but not as important as the medical review and adjudication of residual 
capacity. 
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This leads to my second point, the claimant. The claimant is really the one that benefits 
from this duo disability analyst/medical consultant approach by a more uniform decision. 
In all jobs there are those who “don’t know what they don’t know.” This includes both 
disability analysts and medical consultants. This approach is a set of checks and balances 
that allows for both the medical expertise of the medical consultant and the program 
knowledge of the disability analyst to be used concurrently and yet overlaps for a second 
input by each. Currently every claimant receives the benefit of the participation of a 
medical consultant in their disability determination. The proposed re-design would 
substitute an unproven process in an attempt to emulate the medical consultant’s 
expertise. This will be detrimental to the integrity of the process and the claimant will not 
get a uniform decision. It would be difficult to defend or explain to the claimant that 
some claims are reviewed by a doctor for a determination of a medical disability and 
others are not. Of course, you would only have to do it to those denied! 

My third point concerns cost factors. As I have mentioned the definition of disability will 
not be changed and it is the desire to keep the benefits payments neutral. That is, to keep 
the allowance/denial ratio the same. According to SSA’s figures and using the fiscal year 
1990 the average lifetime benefit of a claimant allowed was $79,000. Medical 
consultants with their background, medical knowledge of the natural course of diseases, 
and healing of injuries are more apt to deny claims than someone without that medical 
expertise. In the new process the disability claims manger will be meeting face to face 
with the claimant and in so doing, by human nature will be less objective. Disability 
claims managers will also tend toward allowances because the next step in the process is 
directly to the administrative law judge and they will not like to see many of their 
decisions reviewed and overruled. The administrative law judge decisional process is 
also very expensive. If a medical consultant denies three cases every two years it will 
more than pay for their salary. 

I hope I have demonstrated to you that from the standpoint of the integrity of the social 
security disability program, from the standpoint of the claimant, and from the standpoint 
of cost keeping a physician in the medical decision is both cost effective and appropriate. 
I feel strongly that the review of a medical record, making a diagnosis from that review 
and determining the fimctional capacity of an individual is within the scope of the 
practice of medicine. Medicine can only be practiced by an M.D. Incidentally, the 
American Medical Association and the Union of American Physicians and Dentists, and 
all other medical organizations agree with this position. Medical consultant participation 
in the claim will lead to the right decision the first time. It will ensure a quick and 
streamlined process. Medical consultant involvement is cost effective and will keep the 
program benefit neutral and reduce the risk of fraud. 

Thank you for your time and attention. I would be glad to try to answer any questions if 
you don’t make them too tough. 
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Chairman Bunning. Thank you, Dr. Yates. 

Ms. Langele. 

STATEMENT OF LINDA H. LANGELE, SUPERVISOR, DISABILITY 

DETERMINATION SERVICES, JACKSON, MISS., AND 

PRESIDENT, NATIONAL ASSOCIATION OF DISABILITY 

EXAMINERS 

Ms. Langele. Thank you for inviting NADE, the National Asso- 
ciation of Disability Examiners, to testify today. My name is Linda 
Langele and I am president of NADE. I believe most of the sub- 
committee members are familiar with NADE and the many times 
we have previously testified before this subcommittee. Today, we 
offer our perspective and knowledge for why there are backlogs in 
the DIB and SSI disability programs and wish to comment on how 
the proposed short-term and long-term initiatives might alleviate 
the problem. 

Some DDSs are current in their caseloads, but nationally, there 
are significant backlogs. There are several reasons for these back- 
logs. 

First, there have been a huge number of filings in recent years. 

Second, there has been a massive increase in the disabled child- 
hood claims due to the Zebley court decision in 1990. 

Also, reviews of large numbers of adjudicated claims as a result 
of court decisions in the various districts have caused backlogs. 

The AU decisions reversing DDS decisions have impacted. It is 
obvious to all that the ALJs follow legal methodology, whereas 
DDSs follow medical methodology to assess claimants’ medical sta- 
tus. 

NADE has been citing these differences in adjudication stand- 
ards for years, but without success in getting changes in the pro- 
gram. Unless and until all components, including OH.^ use the 
same medical standards, there can never be consistency in the ad- 
judicative levels. 

The fifth thing that has impacted on our backlogs is the SSI out- 
reach programs which were initiated in the late eighties. 

In addition to the backlogs in the initial and reconsideration 
cases, there also exists a backlog of CDR cases. If Congress is seri- 
ous about conducting CDRs, then SSA should revisit the whole 
CDR procedure and revise the medical improvement review stand- 
ard to a baseline medical and/or mental performance level rather 
than the demonstrated medical improvement requirement. Then 
the medical improvement expected and medical improvement pos- 
sible cases should be pulled expeditiously and reviewed. This will 
require a commitment and adequate funding in order to accomplish 
this. 

For more than 1 year, we have been hearing about the disability 
program redesign. Many of the DDSs have been on task teams and 
we nave been working on the different aspects of this redesign 
plan. The following are some concerns we have about the proposal 
today. 

Redesign does not substantially address the discrepancies be- 
tween DDS and ALJ decisions or the influence of the courts. 

The adjudication office process appears to be extremely cum- 
bersome and inefficient. 
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The disability claims manager concept of a single individual han- 
dling both medical and nonmedical aspects of a disability claim, 
even with technical support, seriously underestimates the complex- 
ity of both of these jobs. 

The predecision interview increases process inefficiency and prior 
experience with this concept has not been demonstrated as effec- 
tive. 

There are a number of problems inherent in having claimants se- 
cure their own medical evidence which have been only minimally 
addressed. 

Also included in this written testimonv are some proposals that 
NADE has in order to decrease these backlogs. 

I appreciate the opportunity to be able to testify before you 
today. 

[Tne prepared statement follows:] 
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TESTIMONY OF LINDA H. LANGELE 
NATIONAL ASSOCIATION OF DISABILITY EXAMINERS 


Chairman Bunning and Members of the Subcommittee; 

Thank you for inviting the National Association of Disability Examiners 
(NADE) to testify today. My name is Linda Langele, President of NADE. I am a 
unit supervisor in the Mississippi DDS. I believe most of the subcommittee 
members are familiar with NADE and the many times we have testified before this 
subcommittee previously. 

We offer our perspective and knowledge for why there are backlogs in the 
DIB and SSI disability programs, and wish to comment on how the proposed short 
and long term initiatives might alleviate the problem. 

Some DDS’s are current in their caseloads, but nationally there are significant 
backlogs adversely impacting program performance. There are several reasons for 
these backlogs. 

1 . There have been huge numbers of fillings in recent years. This has 
occurred due to adverse economic conditions, reductions in work 
force, jobs going off shore, etc. Workers file for assistance with 
several programs including SSA disability. Increased claims also 
have come fi'om an aging population who believe they are “disabled” 
due to vague physical or emotional problems. Further claims have come 
due to expanded program criteria such as childhood claims and Drug 
Addiction and Alcoholism claims. 

2. There has been a massive increase in disabled child (DC) claims due 
to the Zebley Supreme Court decision in 1990. This woridoad has 
created monumental problems for the DDSs due to more labor 
intensive case development required fi'om school officials and 
teachers, day care workers, and others to complete ADL’s, collect 
school records and purchase more medical and/or psychological 
exanunations. 

3. The results of court decisions in various districts have produced 
conflicting interpretations of disability standards. Frequently these 
decisions do not reflect medical understanding but rather legal 
technicalities or social issues. These decisions fiequently require 
reviews of large numbers of adjudicated claims thus producing 
unplarmed and unfunded work loads. This problem will persist unless 
and until the Congress passes legislation to create a Social Security 
Court of Appeals which can produce rulings with consisterrt, 
national interpretation of the legal and medical issues raised 

in the appeals. 

4. OHA/AU decisions reversing DDS decisions have also impacted the 
work loads. It is obvious to all that AUs follow legal methodology 
whereas DDS’s follow medical methodology to assess a claimant’s 
medical status. ALJ’s do not a|iply the same interpretation and 
application of the regulations and medical listings. They follow the 
conflicting district court rulings, as well as placing weight on the 
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claimant’s appearance, and statements and arguments of counsel, while 
either not understanding the medical information or ignoring medical 
facts in preference to personal opinions. This more favorable adjudicative 
climate at the ALJ level has exponentially increased their case loads 
because claimants and attorneys do not cooperate fiiUy with the DDS— 
choosing to wait until the case moves through the process to the hearing 
level In certain instances the passage of time produces a worsening of 
claimant’s condition from what it was at the time of the DDS decision. 

NADE has been citing these differences in adjudication 
standards for years, but without success in getting changes 
in the program. Unless and until all components, including 
OHA, use the same medical standards there can never 
be consistency in the adjudicative levels. The &lse perception 
will remain that any denial by the DDS examiner which is 
subsequently allowed by the ALJ was not the “right decision 
the first time.” As a result of what is happening in the OHA 
program, the number of AU decisions has increased from 72,200 
in FY 73 to 516,863 in FY 94, and currently there are more 
than 800,00 claims awaiting a decision in OHA. The existing 
AU backlogs and excessive processing time are the direct result 
of liberal AU allowances. 

ALJ’s are reported to reverse about 75% of the DDS decisions. 
However, a recent OPIR study showed that 59% of the AU 
decisions are not supported by the objective medical evidence. 

This is fiirther reason for ail levels of adjudication to use the 
“one book” approach. The Congress must decide what kind of 
decision it wants. If you want DOS’s to adjudicate like AU’s 
then we can do that-if SSA permits DOS’s a more liberal 
application of interpeitation and examiner discretion. 

SSA’s efforts to reduce AU backlogs by utilizing the short term 
initiative of screening units to locate and allow cases that AU’s 
would be expected to allow has caused confitsion and public 
relations problems for the DDS. Cases that are reversed fixim the 
DDS denial to an allowance by the screening units undermine the 
credibility and consistency of the disability program. 

5. SSI outreach programs, initiated in the late 1980's have contributed 
to the increased backlogs. This outreach effort began mostly with 
the homeless but has grown through the efforts of attorneys, social 
workers, and others to the point of “over-reach”. Now we have drug 
addicts, alcoholics, immigrants and charged or convicted felons whose 
claims are being fed into the system and straining already over-worked 
examiners. HopefrUly recently passed H.R. 1214 may restrict some 
of these claims-assuming that the Senate will pass similar legislation. 
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CONTINUING DISABILITY REVIEWS 

In addition to the backlogs in initial and reconsideration cases discussed 
above, there also exist a backlog of Contmuing Disability Review (CDR) cases that 
are awaiting review. The Congress passed legislation in 1980 mandating that SSA 
do 500,000 CDRs annually. However, adequate funding was not provided. Instead 
only about 100,000 cases have been reviewed annually. The DDSs are further 
hampered in reviewing CDR’s due to the Medical Improvement Review Standard 
(MIRS) which requires that there be demonstrable improvement in the claimant’s 
condition. Where the claim was originally allowed by an ALJ, many times it is 
unpossible to show that the condition has improved-thus only a limited number of 
case reviews result in cessation. If the Congress is serious about conducting 
CDR’s then SSA should revisit the whole CDR procedure and revise the Medical 
Improvement Review Standard to a baseline physical and/or mental performance 
level rather than the demonstrated medical improvement requirement. Then, the 
Medical Improvement Expected (MIE) and Medical Improvement Possible (MIP) 
cases should be pulled expeditiously and reviewed. This will require commitment 
and adequate funding to accomplish 

SSA DISABILITY PROGRAM REDESIGN 

For more than a year we have been hearing about the Disability Program 
Redesign or so-called Reengineering. Many in the DOS’s have been on task-groups 
working on specific problems or tasks in the redesign plan. The more we see, the 
less we expect it to make the process more efficient. In fact, we expect the 
allowance rate to skyrocket and uniformity and quality to decline. The redesign 
allowance rate may be the final act that bankrupts the system. The Congress must 
be apprised of this. 

The following are some concerns we have with the proposals to date. 

1 . Re-design doesn’t substantially address the discrepancies between DDS 
and ALJ decisions or the influence of the courts. 

2. The AO process appears to be extremely cumbersome and inefficient. 

3. The DCM concept of a single individual handing both medical and 
non-medical aspects of a disability claim-even with “technical support”- 
seriously underestimates the complexity of both jobs. 

4. The pre-decision interview increases process inefficiency and prior 
experience with this concept has not demonstrated it’s effectiveness. 

5. There are a number of problems inherent in having claimants secure their 
own medical evidence which have only been minimally addressed. 

In summary, we propose 

1 . Congressional actions to restrict the volume of claims, as has been 
proposed by H.R. 1214. 

2. SSA must address the difference in the adjudication standards used by 
OHA vs. the DDS. Put all adjudicative levels on the “one book” concept 
of disability evaluation. 
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3. Congressional aclion should be taken to establish a Social Security Court 
of Appeals which could bnng significant unifomtity to the decision- 
making process 

4 . Provide sufficient funding to process the backlog of cases awaiting CDR 
review. 

5. Revisit and revise the Medical Improvement Review Standard, to permit 
cessation of benefits when appropriate. 

6. Proceed cautiously with the redesign process, especially relating to the 
Disability Claim Manager (DCM) and Administrative Officer (AO) 
positions and responsibilities. 

Mr. Chairman, we appreciate the opportunity to state our concerns on this 
important subject. Thank you. 
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Chairman Bunning. Thank you very much. 

Mr. Thomas. 

STATEMENT OF JERRY A. THOMAS, PRESIDENT, NATIONAL 
COUNCIL OF DISABHJTY DETERMINATION DIRECTORS 

Mr. Thomas. I appreciate the opportunity to submit testimony on 
behalf of the National Council of Disability Determination Direc- 
tors. 

We share the concern of the subcommittee members about the 
backlogs which persist at the State DDS level and which are at a 
crisis level at the Office of Hearings and Appeals. Because of the 
hard work and dedication of the DDS staffs, most of the DDSs have 
made significant progress in reducing, and in some instances, even 
eliminating these backlogs. 

In a recent survey of DDS directors, the vast majority reported 
that the short-term initiatives initiated by SSA to reduce the back- 
logs had no impact or only a marginal impact on the backlog reduc- 
tion. 

Most of the short-term initiatives proposed by SSA are designed 
to reduce the backlog of claims pending at OHA. However, based 
on what we have seen and heard, very few of us think these initia- 
tives will significantly decrease these pending backlogs. In our 
opinion, the initiative identified as the cornerstone of the entire ef- 
fort will not produce the dramatic reduction in pendings as hoped 
for by the agency. 

As we understand the initiative, SSA will authorize staff attor- 
neys to review pending claims at OHA which have been identified 
as those most likely to be reversed on the record by the administra- 
tive law judges. After the review and a conference with the claim- 
ant’s representative, if necessary, these staff attorneys, as well as 
paralegal staff, will be empowered to issue fully favorable decisions 
and only fully favorable decisions. 

It is further our understanding that these decisions will not be 
subject to any substantive quality review prior to effectuation and 
that SSA projects these staff attorneys will approve for payment 80 
percent of all the cases they review. We feel that any such attempt 
to allow our way out of the workload problem will fail, but only 
after incurring staggering ongoing costs to the trust fund. 

Since the bulk of the decisionmakers that SSA has at its disposal 
are in the DDSs and all DDSs want to assist in reducing the back- 
log at OHA, we suggest to SSA that as an alternative to this initia- 
tive, OHA remandback to the States those pending cases which 
have been identified as most likely to be approved. The DDSs could 
review those claims and approve for payment those claims that are 
appropriate under guidelines issued by SSA. 

For the claims that could not be approved under existing guide- 
lines, if resources permitted, the DDSs could also obtain outstand- 
ing medical reports and provide a rationale for the file to explain 
why an approval was not possible. The unapproved claims could 
then go back to OHA for their action. 

This alternative proposal would make the claims easier to decide 
at OHA and would enable the staff attorneys to carry out their nor- 
mal and very important duties, one of which is decisionwriting. 
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One long-range initiative that impacts on the DDSs most is the 
reengineering effort known as the disability process redesign. Our 
organization has been very supportive of the redesign efforts. 
Although we remain cautiously optimistic that the redesign effort 
will meet most of its objectives, we feel the part of the process 
which is almost universally rec(^ized as the part most broken will 
remain broken after all the redesign activities are completed. 

Those of us inside the system view with amazement and those 
outside the system view with sheer disbelief the phenomena of a 
75-percent reversal rate that disability applicants enjoy when they 
appeal to OHA after their denials at the DDS. Such a high reversal 
rate just does not exist in a rational system. Nothing we have seen 
or heard makes us believe the redesign process will adequately ad- 
dress this dysfunctional part of the process. 

We are very concerned that the redesign process will not change 
the situation we are in now, with the DDSs following the stricter 
interpretation of the law and the regulations as prommgated by the 
agency and OHA following the more liberal interpretation of the 
law and the regulations as enunciated by the courts. 

Our membership feels this body, ConCTess, should tell the agency 
how it wants the decisions made, should give the agency the tools 
it needs to make the decisions that way, and to insist the agency 
make them the way Confess wants them made. Specifically, Con- 
gress should insist that SSA remedy the conditions that permit a 
reversal rate at OHA of 75 percent of appealed cases. 

With regard to the backlog of cases requiring review to deter- 
mine whether disability benefits should continue, our association 
has little to say other than the fact that we should do whatever is 
required to get current with this caseload and keep it current. To 
do so will require additional funding. The administration should re- 
quest the funds necessary to do this and Congress should appro- 
priate the necessary funas. To do less is a clear disservice to the 
American public. Also, for the agency to be so knowingly in clear 
violation of the law is embarrassing. 

Although it would offer no help in dealing with the current back- 
log, most of our membership favors, in concept, the notion of time- 
limited benefits which, if enacted, could eliminate the problem for 
the future. 

I appreciate the opportxmity to testify and would be glad to an- 
swer any questions you may have. Thank you. 

[The prepared statement follows:] 
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TESTIMONY OF 

JERRY A. THOMAS, PRESIDENT 

NATIONAL COUNCIL OF DISABILITY DETERMINATION DIRECTORS 
BEFORE THE 

SUBCOMMITTEE ON SOCIAL SECURITY 
COMMITTEE ON WAYS AND MEANS, 

U.S. HOUSE OF REPRESENTATIVES 

REGARDING SOCIAL SECURITY DISABILITY CLAIMS BACKLOGS 


MAY 23, 1995 


Mr. Chairman and Members of the Subcommittee, I appreciate the opportunity to 
submit testimony on behalf of the National Council of Disability Determination 
Directors (NCDDD), a voluntary managerial association of the directors and other 
managers of the state Disability Determination Service (DOS) agencies. 

The DOS’ share the concern of the subcommittee members about the backlogs 
which persist at the state DOS level, and which are at a crisis level at the Office of 
Hearings and Appeals. At no time during this decade have alt the DOS' been 
funded or staffed to process alt the applications we were projected to receive. 
Because of the hard work and dedication of the DDS staffs, most of the ODS’ have 
made significant progress in reducing or eliminating their backlogs. In a recent 
survey, only six (6) of the forty-three (43) DOS’ responding reported that ^eir 
pending workloads will still be much too high by the end of the current fiscal year, 
although another fourteen (14) reported their pending workloads would be 
somewhat too high. Most often cited reasons for the high pending workloads were 
the requirement to comply with mandated cumbersome procedures that do not 
contribute to the quality of the decisions, and the lack of sufficient numbers of 
trained staff. The vast majority reported the short term initiatives implemented by 
the Social Security Administration (SSA) had no impact, or only a marginal impact 
on the backlog reduction. We will be working with SSA to determine if we might 
assist in helping those DDS* with chronic workload problems. 

Most of the short term initiatives proposed by SSA are designed to reduce the 
backlog of claims pending in OHA. However, based on what we have seen and 
heard, very few of us think these Initiatives will significantly decrease those 
pending backlogs. Some of the initiatives, such as the realignment of the materials 
in case folders by the DDS’, and the increased use of technology, should have 
some long term positive impact on the pending workloads, and perhaps even some 
marginal impact in the short term. However, In our opinion, the initiative identified 
as the cornerstone of the entire effort will not produce the dramatic reduction in 
pendings as hoped for by the Agency. As we understand the initiative, SSA will 
promote staff attorneys at OHA and authorize them to review approximately thirty 
percent (30%) of the claims pending at OHA, which have been identified as those 
most likely to be reversed *on the record* by the Administrative Law Judge (ALJ). 

After the review and a conference with the claimant's representative, if necessary, 
these staff attorneys, as well as paralegal staff, will be empowered to issue fully 
favorable decisions. It is further our understanding that these decisions will not 
be subject to any substantive quality review prior to effectuation, and that SSA 
projects the staff attorneys will approve for payment eighty percent (80%) of all the 
cases they process. This initiative and others have led many in the DDS community 
to believe that the Agency has decided that the only way to get out of this backlog 
crisis at OHA Is to ‘pay their way out* Any such attempt to ‘allow our way out* 
of the workload problem will fail but only after incurring staggering ongoing cost 
to the trust fund. 
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Although I certainly do not purport to speak for the AUls, those that I have 
discussed this initiative with feel this initiative may well slow down their output, 
since these staff attorneys, who will be reviewing and paying claims, will be doing 
so at the expense of their normal duties which includes wrHing decisions for the 
ALJs. Also, the ALJs will be left with the more difficult claims to hear and decide, 
to which they have no objection, but which will be more time consuming and which 
will necessarily slow down their productivity. Also, once knowledge of this 
procedure Is 'on the streets', we feel H will produce a higher appeal rate by 
claimants denied by the DOS, and consequently may well Increase rather than 
reduce the backlog at OHA. 

The bulk of the decision makers that SSA has at Its disposal are In the DOS’, and 
all DOS’ want to assist in reducing the backlog at OHA. We are suggesting to SSA 
that as an alternative to this initiative, OHA remand back to the states these 
pending cases that have been identified as most likely to be approved. The DOS' 
could review these claims and where appropriate under the guidelines issued by 
SSA, approve for payment those claims where additional medical evidence was 
submitted, or when there had been a worsening of the condition, or the claimants 
vocational profile had changed since the previous denial. Other circumstances 
could also dictate a favorable decision. For the claims that could not be approved 
under existing guidelines, where resources permitted, the DOS' could also obtain 
outstanding medical reports and provide a rationale for the file that explained why 
an approval was not possible. 

The unapproved claims would then go back to OHA for their action. This 
alternative proposal should make the claims easier to decide at OHA and would 
enable the staff attorneys to carry out their normal and very important duties. Only 
one (1) of the DOS’ responding to our survey said they would not be able to assist 
in this effort, and nine (9) said they were not sure. Some of the states that could 
assist would need additional resources. 

The two long range initiatives that impact on the DOS’ most are the reengineering 
effort known as Disability Process Redesign (DPR), and the plan to install a new 
computer system (RDS) in the DDS'. Our organization has been very supportive 
of the redesign efforts. We have furnished members of our staffs to work on the 
redesign plan and on the implementation teams, and have offered our DOS' as pilot 
sites to test out parts of the redesigned process. Although we remain cautiously 
optimistic that the redesign effort will meet most of its objectives, we feel the part 
of the process which is almost universally recognized as the part most 'broken' 
will remain 'broken' after all the redesign activities are completed. 

Those of us inside the system view with amazement and those outside the system 
view with sheer disbelief, the phenomena of a seventy-five percent (75%) reversal 
rate that disability applicants enjoy when they appeai to OHA after their denials at 
the DDS. Such a high reversal rate just does not exist in a rational system. 
Nothing we have seen or heard makes us believe the redesigned process will 
adequately address this dysfunctional part of the system. In fact, what we have 
seen and heard leads us to believe the attempts to fix this anomaly will, only at 
best, partially do so, and will actually put the trust fund at greater risk than it Is 
now. One of the principles of the redesign is that the right decision will be made 
the first time in the redesigned process. We interpret this to mean that some of the 
claims currently approved by OHA will be approved earlier in the application 
process by the DOS’. This will be accomplish^ by unifying the presentation of 
SSA policy, and by implementing a comprehensive quality assurance system which 
will supply the DDS’ with sufficient feedback on how well the policy is being 
followed. However, since the DDS’ will be following the law, the regulations, and 
the rulings as interpreted by the Agency, and OHA will continue to follow the law, 
the regulations, and the rulings as interpreted by the federal Circuit Courts of 
Appeal, and in many instances the federal District Courts, the discrepancy in 
decision making between the DDS’ and OHA will continue to exist, since SSA does 
not have the authority or the will to enforce its policy interpretations at the OHA 
level. 
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We are very concerned that the redesigned process will not change the situation 
we are in now with the DDS’ following the stricter Interpretation of the law and the 
regulations as promulgated by the Agency, and OHA following the more liberal 
interpretation of the law and the regulations as enunciated by the courts. Our 
association membership feels this body. Congress, should tell the Agency how it 
wants the decisions made, should give the Agency the tools It needs to make the 
decisions the way Congress wants them made, and to insist the Agency make them 
that way. Specifically, Congress should insist that SSA remedy the conditions that 
permit a reversal rate at OHA of 75% of appealed cases. 

The NCDDD is quite concerned that the success of the redesign rests on a number 
of necessary enablers, one of which is the development and implementation of a 
new and highly sophisticated hardware and software system In all the ODS' and the 
SSA field offices. Although this new system could eventually yield significant 
savings in staff resources, it will be exceedingly difflcuit and exceedingly 
expensive to develop and implemenL Any loss of commitment by the Agency or 
reduction in funding by this body could well ensure the failure of the redesign 
efforts. 

With regard to the backlog of cases requiring review to determine whether 
disability benefits should continue (CDRs), our association has very little to say 
other than the fact that we iMiould do whatever is required to get current with this 
caseload and to keep it current To do so will require additional funding. The 
Administration should request the funds necessary to do this, and Congress 
should appropriate the necessary funds. To do less is a clear disservice to the 
American Public. Also, for the AgerKy to be so knowingly in clear violation of the 
law Is embarrassing. Although it would offer no help in dealing with the current 
backlog, most of our membership favors in concept the notion of time limited 
benefits, which if enacted, could ^iminate the problem for the future. 

I appreciate the opportunity to testify on behalf of the National Council of Disability 
Determination Directors, and will be glad to attempt to answer any questions you 
might have. Thank you. 
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Chairman BUNNING. Thank you for your testimony. 

There are five of you on this panel and, according to what I have 
heard from your testimony, maybe you are an exception, Mr. 
Thomas, but you think the short- and long-term redesign program 
that SSA is talking about will not, in ^our opinion, do anything to 
solve these problems, or if it will, it will just temporarily? That is 
the testimony I get from you. Is that pretty correct? 

Mr. Thomas. The problem of the higher reversal rate at OHA, 
that is correct, it will not address that. 

Chairman BuNNiNG. You are on the front line making the initial 
determination. As the process continues, even in the redesigned 
process, you are still not going to have the ability to make the ini- 
tial decision without it being overturned later on. 

Mr. McCaslin. That is correct. 

Chairman Bunning. Is that what I am hearing from all of you, 
generally? 

Mr. McCaslin. The most serious problem that I think has been 
brought up repeatedly today is this differential between the ALJ 
decision and the initial decision. That is not effectively addressed 
in the redesign. We are talking the year 2000. 

Chairman Bunning. That is what I thought. 

Let me ask you, Doctor, and you do not have to answer this, but 
I am interested to know how you became a medical examiner and 
who appointed you and how you got your job. 

Dr. Yates. I applied for the job. About the time that I thought 
I had done all the surgery that I needed to do, why, I applied for 
the job and made 

Chairman Bunning. With SSA? 

Dr. Yates. Yes. 

Chairman BUNNING. With the Social Security Administration? 

Dr. Yates. I work for the State disability organization, DDS. 

Chairman Bunning. The State, then, is the one who hired you? 

Dr. Yates. Yes, sir. 

Chairman Bunning. Then that confirms my deepest suspicion 
that it could be a position that is a patronage position. I am not 
saying yours is. 

Dr. Yates. I think I need to clarify. Chairman Bunning. I just 
review charts. I do not examine patients. 

Chairman BuNNiNG. You review charts? 

Dr. Yates. Yes. I am a medical consultant 

Chairman Bunning. Let me ask you the question, then, in Cali- 
fornia, who does the medical exams? 

Dr. Yates. A chart is developed, much as has been explained, a 
chart is developed. If there is sufficient medical evidence in that 
chart, it immediately goes through the process. The disability ana- 
lyst looks at it, myself, a consultant, looks at it, and a decision is 
made. If that chart does not have sufficient information, there are 
several ways that we get that information. Sometimes I call the 
treating physician and ask for information that is not reflected in 
the record. Sometimes, if that information is not available or you 
need a specialist, we hire a consultative examiner. I think this is 
the doctor 

Chairman BujJNiNG. That is the one I am interested in. 

Dr. Yates. That is the one you are interested in. 
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Chairman BUNNING. That is the one I am finding in Kentucky 
goes to various very good friends of the Governor and other people. 

Dr. Yates. I come from California. The consultants that we get 
for that information can be the consulting physician, can be a spe- 
cialist in that field that may be there, but most of it is done by 
panels of doctors who have agreed to work for these miserable 
wages, namely about $95 for a complete history, physical examina- 
tion, and will send us a report. These are panels of doctors that 
will do that for us. 

Chairman BUNNiNG. GAO testified that allowances have gone up 
because of the changes in the law regarding mental impairments 
and pain. Can vou explain this a little more, any of you? Can you 
explain it a little more and tell us how you believe the adjudication 
of these claims based on mental impairments or pain has changed? 

Mr. McCaslin. The basic change has been a greater influence on 
subjective findings versus objective findings. 

Chairman BuNNiNG. That would come at the latter stage? 

Mr. McCaslin. It could manifest itself at any point in the proc- 
ess, but it appears that it takes much greater weight at the ALJ 
level. 

Chairman BuNNiNG. Mr. Jacobs. 

Mr. Jacobs. Ms. Barnard, I acknowledge that we are either 
blessed or cursed by residence in the same city, like most cities, a 
little of both, I guess. 

Chairman Bunning. The same district. 

Mr. Jacobs. The same district. When did the backlog begin to 
evolve? 

Ms. Barnard. I think we were aware of it in Indiana with the 
Zebley cases, the readjudication of the Zebley cases and the adju- 
dication of childhood claims based on the parameters that we were 
given at that time. We had to change our whole mindset and how 
we dealt with childhood cases. 

Mr. Jacobs. Do you find it a coincidence that the backlog began 
to build up about the time they let 17,000 employees go in the 
eighties? 

Ms. Barnard. No. 

Mr. Jacobs. That is not just a coincidence? 

Ms. Barnard. I do not see any relationship. In our situation, we 
see it as related to that claim. 

Mr. Jacobs. My recollection was that the theory was quite valid, 
that automation would allow diminution in the human staff, but 
the problem, as I recall, was that every time there was a new Com- 
missioner, and they more or less chain-smoked them at that time, 
they would go another place in the river and start to, build the 
automated bridge, so they were always backing up to get a new 
start. WTiereas the RIF-ing went off on schedule, the automation 
fell badly behind and that is where the crunch came. 

Ms. Barnard. That may be true at the Federal level, but at the 
State level 

Mr. Jacobs. Does anyone else have an opinion about that? 

Mr. Thomas. I do not see it contributing at the DDS level. 

Mr. Jacobs. It is all history, I guess, but the past is prolog, too, 
is it not, and produces backlog. 
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Somebody testified this morning that one of the reasons for the 
reversal rate is that the files themselves gather information along 
the way. I do not quite understand that. Let us say a log falls on 
me — I am ^ut here cutting trees or something — and breaks me in 
half and L am a paraplegic. What evolves from that that you do not 
know at the initial consideration? 

Ms. Barnard. If you were a paraplegic, you would be allowed. 

Mr. Thomas. Mr. Jacobs, I do think that contributes in some 
small way to the reversal rate. However, I think there have been 
very good studies done that have shown that the preponderance of 
the reversals occur because of a different interpretation of the same 
facts. 

Mr. Jacobs. That is what I suspect. For instance, let us say I am 
a little bit luckier and I just pull my back or something like this. 
Is there anybody in the room who has not done that? Is there any- 
thing to be said for preparing your case a little better before you 
apply in the first place, getting your information together? 

Mr. McCaslin. That would be something that would help both 
the claimants and the process entirely. 

Mr. Jacobs. How would you go about that? Those with insuffi- 
cient files need not apply until it becomes sufficient. 

Mr. McCaslin. It is my understanding that under the Social Se- 
curity Act, the claimant has an underlying responsibility to help 
provide evidence, and I think that is something that we can im- 
prove on, especially if we can convince the public that by doing 
that, their outcome might be enhanced. 

Mr. Jacobs. What if we convinced the public that they have to 
do that. Is there a statutory step that might be taken? 

Ms. Barnard. The advocate groups would say that this particu- 
lar claimant may not have the capability to go to 

Mr. Jacobs. How does that person get the capability over time? 

Ms. Barnard. That is where the advocate might come into play. 

Mr. Jacobs. Is there any resonance in what I am saying here? 
Is that a possibility, that you could make a big difference if you 
just said, do not come down to the office, do not make your claim 
until you round up your doctors and round up your photographs 
and X rays and so on. Why do it halfway at the beginning? 

Mr. Thomas. I think that would be in enforcement. 

Mr. Jacobs. Out in Indianapolis they say, a hint to the 
wisecracker is sufficient, and we might mve that some exercise. 

Ms. Barnard. When I get a claim, I have direct contact, at least 
by the phone, with, I would say, 99 percent of my claimants. They 
quickly, because I send them letters for various things, learn my 
number and often keep it for use afterward. So when I am doing 
a predevelopment call, I go through and clarify and say, you need 
to do these things. 

Mr. Jacobs, ^od. 

Ms. Barnard. It does not always work, though. 

Mr. Jacobs. I think that maybe there is just a possibility that 
we can write that down. You cannot get into the movie until you 
get a ticket. 

Ms. Langele. Right now, though, Mr. Jacobs, it is important to 
understand that anyone going into the Social Security office can 
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apply for disability for any impairment. For an 3 ^hing they believe 
is disabling, an application must be taken. 

Mr. Jacobs. I am just saying, why allow the filing of an applica- 
tion until there is sufficient accumulation of the evidence required 
to make a determination? 

Ms. Langele. We agree. 

Mr. McCaslin. That would enhance the process dramatically. 

Mr. Jacobs. Why do we not think about that a little bit? Thank 
you. 

Chairman BUNNING. Mr. Christensen. 

Mr. Christensen. Thank you. 

Dr. Yates, I want to question you in light of the fact that I would 
not expect you as a medical doctor to come here and to for one mo- 
ment say that the consultants would do a better job or could do the 
job, but there has to be some reasoning on why the redesign proc- 
ess has proposed going to the consultant. 

Is there anybody on this panel that would suggest that there is 
any reason why we should go to this other meuiod? It is kind of 
biased coming from the medical doctor, that we need to protect the 
medical doctor and we need to continue with this diagnosis before 
we go on. Is there anybody who would have any other opinion on 
this or not? 

Mr. Thomas. I may have a contrary opinion. I think there are 
simificant numbers of cases that can be adjudicated without medi- 
cm involvement. The key is, as the Doctor said, in knowing where 
the line is and being able to recognize those which are beyond your 
expertise. But I do not think the redesign process has any intention 
of eliminating the physician from participation in the case when it 
is necessary. 

Mr. Christensen. Mr. McCaslin, in your testimony, you said 
that you approved a leg fracture disability claim in which full heal- 
ing (lid not occur within 12 months. You and I both know that a 
leg fracture will probably heal and will probably be 100 percent, 
maybe not within that 12-month time, but then you go on to say 
that that person will probably never have a CDR, will never have 
a review process, maybe never, or highly unlikely, anyway, and 
that person, if he is gaming the system, could stay on disability 
payments for a long time if not indefinitely. 

As the disability specialist, should we give you more autonomy 
to make the decision? I know you were following the law. They 
were not healed within that 12-month period, so fully, under the 
law, they were eligible for disability payments. Should we change 
the law to give you, who is out there in the field, right there on 
the fighting line, more discretion to make that decision, because 
you know in this case of this leg fracture that that person is not 
going to be disabled for life? 

Mr. McCaslin. I think, to answer that, a step in the right direc- 
tion would be for Congress to consider time-limited benefits in se- 
lected impairment areas. This would be a classic example, where 
the person would be granted benefits with a closeout date. You will 
stop getting the benefits on this date, based on the expectation of 
recovery. 

Right now, the onus is on the administration of the Social Secu- 
rity program to prove that you have gotten better, that you have 
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recovered. That is something that, I think, in mv visits here, is 
under consideration. I think it has merit, it would be something 
new, and it would respond to this scenario. 

Mr. Christensen. Mr. Chairman, I think that this is something 
we ought to look at and go after, because I think there is a lot of 
value to this idea that Mr. McCaslin has brought. I know it is not 
something new that you just discovered but it is something that we 
ought to look into. 

That is all I have, Mr. Chairman. 

Chairman Running. Mr. Payne. 

Mr. Payne. Thank you, Mr. Chairman. 

I was pleased earlier to hear that Dr. Chater and her staff are 
looking into a way to make this process work better. I think this 
has been going on for quite a long time, and I applaud the fact that 
things are happening and about to be done. I think you all are, as 
has already been said, on the front line, and maybe understand 
this as well as anyone in terms of the process and how it might 
be fixed. 

I will just ask this question generally. Do you generally know, 
when you deny someone, that they are very likely, when they go 
to the next process and when they go to the administrative law 
judge, to be found favorably upon? Is that something you are aware 
of? 

Mr. McCaslin. The statistics would bear that out, and so we 
have learned over time that the probability of those that ap- 
peal — 

Mr. Payne. It is not only the probability, but do you know that 
this person likely is going to be successful and this person is not? 
Is it apparent as you go through this process what the likely out- 
come will be 10 months from now or however long it is? 

Mr. McCaslin. There are instances where we feel if we had some 
greater latitude that that is an appropriate allowance and it really 
should not be going on to the next level. 

Mr. Payne. What is the latitude that you would need? WT»at is 
it specifically that you could be given that would address that need 
at your level? 

Mr. McCaslin. I think that clearer standards within the regula- 
tions regarding establishment of functional capacity, those would 
go to help us in that area. It is not an easy or simple question to 
answer. 

Mr. Payne. Would you say that again? Clearer standards regard- 
ing — 

Mr. McCaslin. Specific regulations on how we view a person’s 
functional capacity, despite having a disability. 

Mr. Payne. Does anyone else nave an opinion about that same 
question? 

Mr. Thomas. I would just like to second what he said. Wfiien the 
case is at our level, in very few instances do we find that a person’s 
impairments preclude the full range of sedentary work, if they do 
not meet or equal the medical listings. We find a very small per- 
centage of them preclude a full range of sedentary work. However, 
at the OHA level, they will look at the same case and say that a 
complete and full range of sedentary work is precluded in almost 
60 percent of the cases. 
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Mr. Payne. So how do you fix that problem? You are both looking 
at the same criteria and making different judgments, is that cor- 
rect? 

Mr. Thomas. It depends on whether you want to follow the opin- 
ion and advice you get from the medical consultant or whether you 
want to follow the advice from the courts. 

Mr. Payne. It was said earlier today that one of the problems, 
and I think you all have said this, too, is that you really have two 
different standards. You say you are working on medical informa- 
tion and at the next level they work on legal information. But to 
bring this together, to have the single manual that was talked 
about that eveiybody is singing from the same, not only the same 
hymnal but hopefully the same page, then that is a very positive 
step in the right direction? 

Mr. Thomas. Yes, I think it is a step in the right direction, but 
I would hasten to say that it is not enough. It will not correct the 
problem. I do not see any mechanism in the redesign process that 
will limit the administrative law judges’ discretion in following the 
dictates of the court. 

The SSA is faced with a true quandary here. If they allow the 
DDSs to operate under those same guidelines, then they are going 
to increase the number of people that are approved for benefits. We 
are going to allow more, and I do not think the administrative law 
judges are going to allow less, so I think we are going to signifi- 
cantly increase the number of people on the rolls if that occurs. 

Mr. Payne. Are there any other comments about that? 

Ms. Langele. I have adjudicated claims for 15 years and there 
have been instances where my hands are tied and I knew beyond 
a shadow of a doubt that if this claimant could get to the adminis- 
trative law judge level, they would be allowed, and I have gone so 
far as to make sure that they understood the appeals process so 
that they would go on and be justifiably put on the rolls. 

Mr. Payne. But in that instance, many months then transpire 
and much happens in that individual’s life until they can finally 
get that approval. 

Ms. Langele. It takes a long time and I told them to be very 
stoic with the situation and get on to the AU level. 

Mr. Payne. Thank you very much. 

Thank you, Mr. Chairman. 

Chairman BUNNING. I have a question of Ms. Langele. You 
brought up the fact that you think the disability backlog started 
with the SSI outreach in, what, 1989? 

Ms. Langele. That was in the nineties. It certainly contributed 
to it. I believe during the SSI outreach program, SSA was going out 
and securing applications from many people that we had not tar- 
geted before, the homeless, the drug addicts. We were basically 

Chairman BuNNiNG. Then you would basically say that that is 
the reason that that program has kind of exploded, since the out- 
reach program? 

Ms. Langele. That is part of it. 

Chairman BuNNiNG. I want to thank you all for coming today. 
We appreciate your front-line testimony about what is really hap- 
pening. Thank you. 
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We have one more panel for today, if they would step forward, 
Judge Ronald Bernoski, Demos Kuchulis, and James Hill. 

Ronald, if you would begin, I would appreciate it. 

STATEMENT OF RONALD G. BERNOSKI, ADMINISTRATIVE LAW 

JUDGE, OFFICE OF HEARINGS AND APPEALS, SOCIAL 

SECURITY ADMINISTRATION, MILWAUKEE, WIS., AND VICE 

PRESIDENT, ASSOCIATION OF ADMINISTRATIVE LAW 

JUDGES, INC. 

Judge Bernoski. Mr. Chairman, thank you for the opportunity 
of testifying here today. My name is Ron Bernoski. I am an admin- 
istrative law judge with the Social Security Administration, and I 
appear here in my capacity as the vice president of the Association 
of Administrative Law Judges. We represent the judges in the 
Social Security Administration. 

We share the concern of both the Congress and the agency with 
the Social Security case backlog. In fact, in August 1993 we pre- 
sented a position paper to tbe National Performance Review which 
included suggestions for reform, and many of these are stated in 
our paper. 

We are concerned with the current crash program to address this 
backlog because the agency has the means to know, and has 
known, of this backlog for some time. 

I will comment upon the initiatives of the agency to address the 
backlog. We have concern with the short-term disability project, 
particularly action seven. We believe that this is an attempt to 
“pay dowm’ the backlog. This plan will have an adverse effect on 
both the claimant and the trust fund, which we have described 
more specifically in our paper. 

I would like to focus on the lack of legal sufficiency of action 
seven. It gives the staff attorney a role v^ich infringes upon the 
APA, or Administrative Procedure Act, jurisdiction of the adminis- 
trative law judge. It is clear that once Administrative Procedure 
Act jurisdiction attaches to a claim, that the Commissioner can 
only take one of three actions. At that time, the Commissioner 
must either decide the claim herself, assign it to a commission that 
is within the agency, or assign the case to an administrative law 
judge. 

It is also clear that Administrative Procedure Act jurisdiction 
attaches in Social Security cases with the filing of the request for 
hearing. The reflations further provide that no part of an admin- 
istrative law judge’s duty can be assigned to a nonadministrative 
law judge. 

The proposed reflation in action seven clearly violates this reg- 
ulatory standard when it states as follows: “The staff attorney shml 
exercise these functions performed by an administrative law judge 
under section 404.1520 and 1546.” This provision clearly violates 
the existing regulations. 

Since the SSA regulations do not provide any interim jurisdiction 
after the DDS adjudication, this is an improper infringement on 
both the law and the regulations. 

I will also briefly comment on other legal problems with action 
seven. It violates the rotational rule with relationship to assif - 
ment of judges to cases which is required under the Administrative 
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Procedure Act. It violates the ex parte communications rule under 
the Administrative Procedure Act. It was implemented without pro- 
mulgating regulations, and it creates an inconsistency in the han- 
dling of drug and alcohol cases. 

Action seven, Mr. Chairman, is just the opposite of the initiatives 
of the ei^ties. There, the goal was to deny cases. Here, it is to pay 
claims, l^is shows the value of the administrative law judge who 
stands as a buffer between the pendulum of political tides. 

I will next comment upon the proposed reorganization of the Of- 
fice of Hearings and Appeals and I will focus on two of our con- 
cerns. 

First, the plan states that it will discourage or preclude case de- 
velopment by the administrative law judge. This creates several 
problems. First, it is contrary to the requirements of a de novo 
hearing. It will also lead to poor hearing records, which will have 
a direct adverse effect upon the trust fund, and the case law clearly 
mandates that the judge complete the record. 

Second, the plan calls for a clarifying and redefining of the Ad- 
ministrative Procedure Act. We suggest that the Administrative 
Procedure Act provides the type of l^al process that the American 
people expect from the government. The rule of law has served well 
in protecting both the claimants and the trust fund. In the eighties, 
our judges stepped forward to protect the claimants, for which they 
were recognized by the American Bar Association. Now, we are 
stepping forward to protect the trust fund. 

The independent decisionmaker, Mr. Chairman, is the corner- 
stone of administrative law. It provides fairness and dimity to the 
process. As this system now begins to change and private sector 
techniques are considered, such as vocations training and condi- 
tional awards, it is even more important to have skilled adminis- 
trative law judges with judicial Ascretion. The basic integrity of 
the system will rely on the credibility of the judges. 

In closing, I will say there is no substitute for the protections 
provided to the American people by the Administrative Procedure 
Act. This concludes my statement. 

I would also like to, if I may, just offer into the record a letter 
that was prepared by our president, Mel Cleveland. 

Chairman Running. Without objection. 

[The prepared statement and attachment follow:] 
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TESTIMONY OF RONALD Q. BERNOSKI 
ASSOCIATION OF ADMINISTRATIVE LAW JUDGES, INC. 

My name is Ronald G. Bemoski. I am an administrative law judge who for the last fifteen 
years has been assigned to the Office of Hearing and Appeals of the Social Security 
Administration in Milwaukee, Wisconsin. 

I appear before you in my capacity as the Vice President of the Association of 
Administrative Law Judges, Inc., (Association) which is a professional organization having 
the stated purpose of promoting full due process hearings to those individuals seeking 
adjudication of controversies within the Social Security Administration (SSA) and the 
Department of Health and Human Services. 

I SSA DISABILITY BACKLOG 

The Association has a long history of promoting administrative due process for both the 
claimant and the government. The Administrative Law Judge (ALJ) has the legal 
responsibility of “wearing three hats” at each hearing. The Judge must protect the legal 
interests of both the claimant and the government while also providing a full and fair 
hearing for each party. A decision is then issued by the judge which is required to be 
based upon the evidence of record (Sec. 405 of title 42 USC). 

The Association has long shared the concern of Congress and the Agency with the SSA 
disability claims backlog. In August 1993 we prepared a paper for the National 
Performance Review of Vice President Gore which addressed the issues of proposed 
reform of the SSA disability adjudicative system. We recommended that the existing 
problems in the claims system could not be remedied until two events occurred: First, that 
the agency be required to follow a single disability standard at each level of claims 
adjudication, and Second, that control of the hearing process be restored to the judges 
We then made fifteen recommendations, some of which have been or will be 
implemented Those recommendations not implemented are as follows: 

1 . Passage of the “ Reorganization of the Federal Administrative Judiciary Act” 
(S.486) to accomplish economies of scale, eliminate layers of management, ensure the 
independence of adjudicators from improper agency influence, and streamline the 
personnel structure by replacing it with an efficient system with a lower supervisor-to- 
staff ratio. 

2- Require the agency to adhere to all provisions of the 1984 Social Security 
Disability Reform Act, in particular those requiring uniform standards of adjudication at all 
determination levels. 

3. Require the agency to discontinue inconsistent policies which impact adversely 
on the hearing process. 

4. Improve the quality of appellate review of ALJ decisions, to provide for 
decisions of precedential value and thus a uniform system of disability law. 

5. Fund and require the agency to perform continuing disability reviews to assure 
that only those who remain eligible continue to receive benefits. 

6. Require vocational rehabilitation in cases where such rehabilitation is likely to 
result in a productive work life for the claimant (e g., those whose condition is expected to 
improve, or who are disabled by vocational factors rather than at “listing” level severity). 

7. Reconcile the provisions of the Americans With Disabilities Act with those of 
the Social Security Disability Act. 

8. Close the evidentiary record after the ALJ hearing. 

9. Streamline the decision writing process by, for example, providing for oral 
decisions from the bench; entry of minute orders; or authorizing judges to order claimant’s 
counsel to prepare a proposed decision in cases where the claim is approved. 
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We suggest that consideration can also be given to reviewing subjects such as the SSA 
treating physician rule, the SSA pain standard, prospective closed periods of dis{d>ility and 
burden of proof rules. The current backlog in SSA disability claims has been caused by 
many factors which has led to the large increase of dissdiility claims that has 
overwhelmed the processing capacity of the system. The agency has also not permitted 
the disability claims system to develop and evolve into an administrative adjudication 
system which is based upon the full flow of the legal process. The agency has not been 
willing to accept the concept of judicial review and has been extremely reluctant to follow 
the precedent of federal circuit court decisions. The agency has not been active in 
pressing for required changes in the law and has not pursued required reforms through 
either case law or statutory changes. The agency has instead attempted to achieve 
substantive legal change by procedural methods. These procedural methods have been 
attempts to direct the claims process by asserting more control over the decision making 
process. The methods have taken the form of adopting medical vocational rules (grids), 
implementing “negative listings”, implementing hearing office staff reconfiguration, 
adopting the Bellmon review and implementing quality assurance programs. The agency 
has failed to recognize that substantive reform can not be accomplished by procedural 
means and each time the agency has attempted to assert more control over the decision 
making process it has lost control by reason of subsequent court challenges by claimants. 
We believe that the SSA disability claims process should be modeled after state workers 
compensation programs where the systems are permitted to grow and mature with case 
law and statutory changes. 

This suggestion is supported by the recent Proposed Long Range Federal Court Plan 
(March 1995) which included a recommendation that “Congress and the agencies 
concerned should take measures to broaden and strengthen the administrative hearing and 
review process for disputes assigned to agracy jurisdiction, and to facilitate mediation and 
resolution of disputes at the agency level” (Recommendation 9 at page 32) We are 
concerned that some elements of the Resigned Plan are again directed at “controlling” the 
decision making process instead of at substantive reform. . 

II. SHORT TERM AND LONG TERM INITIATIVES 

A SHORT TERM INITIATIVES: 

The Association has concern with the recent implementation of the Short Term Disability 
Project (STDP) by the Office of Hearings and Appeals (OHA) of the Social Security 
Administration. We have particular concern with Action #7 of this initiative. The project 
is scheduled to last until December 1996. Action #7 removes about 560 trained staff 
attorneys and paralegals from their support function as decision writers for administrative 
law judges and places them in a role of claims adjudicators to pay claims They vsnll 
assume this responsibility after the claimant has ffied the request for hearing and will 
perform this function without administrative law judge supervision. Only after the claim 
has been paid will the file >^1 be sent to the respective Hearing Office Chief Judge for 
dismissal of the request for hearing. This initiative is being developed simultaneously with 
the SSA Redesign Plan which contains the position of an Adjudication Officer (AO) which 
has functions similar to those performed by the staff attorneys and paralegals under the 
STDP. In addition, both of these projects are assumed to be implemented without hiring 
new personnel and may be resourced from existing OHA staff. 

We are of the opinion that the STDP (particularly Action #7) will have an immediate and 
direct adverse effect on both the claimant and the trust fund, which is more particularly 
described as follows; 

a. Adverse impact on the trust fund. 

1 . The initiative only allows for the payment of claims. The project 
can only be a success if a large number of claims are paid. It is an attempt to “pay down” 
the case backlog. We believe the result will be an increase in favorable claims with more 
cases being paid, as compared to the payment rate under the present administrative law 
judge system. This in turn will have an adverse effect on the Medicare fund, on general 
funds from which SSI claims are paid and on Medicaid funds bec«jse SSI recipients are 
entitled to Medicaid (the Association has addressed these issues in a letter to the 
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Commissioner). It should be Rirther noted that the staff attorneys and paralegals will not 
receive any additional training before they start to perform this adjudication function. The 
goal of the agency is to pay 200,000 cases by this “fast track method” by December 1 996. 
We have been advised that each claim has a value of about $80,000 which may result in a 
long term payout of about 16 billion dollars. 

b. Adverse impact on claimants. 

1 . The initiative will take about 560 trained decision writers from 
the administrative law judges and replace them with about 170 writers, many of whom are 
untrained. This transfer of personnel will result in a reduction of support staff for the 
judges and will cause a backlog in the issuance of final written decisions after the hearing. 
Many of these writers are from the Appeals Council, and we believe that the Appeals 
Council will experience a case backlog from this transfer of personnel functions. The end 
result will be delay for the claimants. 

2. The Reconsideration Denial does not include a notice which 
advises the claimant of the third level of review, in select profile 3 cases, prior to the AU 
hearing. We believe that this lack of notice may be construed as a denial of due process of 
law and may become the basis for class action litigation. We are concerned with the 
impact that successfril class Action litigation may have upon an already overloaded 
disability claims system. 

3. We understand that disability claims based upon drug and alcohol 
addiction are included in the select class of cases and are thereby considered to be a 
potential basis for “fully favorable” decisions. We further note that drug and alcohol 
cases have been determined to be less than “fully fevorable” as a matter of law under the 
recently promulgated regulations which implement the drug and alcohol legislation 
adopted by the 103rd Congress. We are concerned with this “fast track” payment of drug 
and alcohol claims and with the inconsistent classification of this impairment. 

c. Legal sufficiency of the Plan. 

We have considerable concern with the legality of the plan and we are of the opinion that 
the STDP initiatives do not meet the requirements of legal sufficiency for the following 
reasons: 


1 . The initiative requires that all requests for hearing will be 
dismissed by the respective Hearing Office Chief Judge after the claim has been paid by 
the adjudicator. The cases will not be rotated among all judges in each office. This 
requirement infringes upon the Administrative Procedure Act (APA) which mandates that 
“administrative law judges shall be assigned to cases in rotation so far as practicable” (Sec. 
3105 oftitle5USC) 


2. The initiative contemplates that, in a case which has not been 
paid, the staff attorney will stay with the case and will write the decision for the 
administrative law judge after the evidentiary hearing. This requirement infringes upon the 
APA which prohibits an ex parte communication with the judge by any person who has 
performed an investigative Unction in the case (Sec. 554 of title 5 USCy In this situation, 
the staff attorney will have investigated the evidence of record in the claim and is thereby 
precluded from having any further communication with the judge in the case. 

3. The draft Hallex for the initiative refers to certain public laws, 
statutes and regulations as the legal basis for its authority. However, these references 
primarily relate to quality control functions and not to adjudication responsibilities which 
are the foundation of this program. This lack of basic legal authority may render the entire 
project ultra vires. 


4. The STDP initiative effects a substantive right or interest of the 
claimant. Because of this fact, a regulation setting forth the elements of the program must 
be promulgated according to the requirements of the APA. This has not been done, and 
this omission may be a fatal defect under the holding of W.C. vs. Heckler. 629 F. Supp. 
791 (W.D. Wash. 1985) which held the Bellmon review process to be unconstitutional 



136 


because it affected a substantive right of the claimant and it had not been promulgated 
pursuant to regulations adopted under the APA. 

5. The APA (Sec. 556 (b) of title 5 USC) requires that once 
jurisdiction attaches to a Federal Agency and adjudication of the claim is required, only 
the head of the Agency, one or more members of the body which comprise the Agency or 
an ALJ may preside at the hearing. The agency has no authority to appoint a non-ALJ to 
preside at the taking of evidence after jurisdiction attaches under the APA. SSA 
regulations (20 CFR Sec. 404.933 and Sec. 416.1433) clearly set forth the requirements 
for requesting a hearing before an AU. This point is also illustrated in 5 CFR Sec. 
930.202, wherein it is stated that an ALJ position means a position in which any portion of 
the duties include those which require the appointment of an ALJ pursuant to Sec. 3 1 05 of 
title 5 USC, and in 5 CFR Sec. 930,209, wherein it is stated that an agency may not detail 
an employee who is not an ALJ to an ALJ position. There is no SSA regulatory 
procedure for any interim jurisdiction between the DOS Reconsideration review and filing 
the request for hearing. Jurisdiction of the ALJ is thereby clearly triggered by the request 
for hearing- 


d. Recommendations. 

Based upon the above stated reasons, we recommend that the STOP initiatives be 
immediately terminated and that the Commissioner adopt a case backlog reduction 
program which implements one of the following procedures: 

1 . That OHA staff attorneys and paralegals be assigned to work 
under the direct supervision of an administrative law judge. One of the responsibilities of 
the staff attorney or paralegal would be to review the evidence in the case file and make a 
recommendation for a fully favorable “on the record” decision to the judge for the judge’s 
signature This procedure is within the scope of the current regulations and does not 
infringe upon the APA; or, 

2. If the Agency does not believe that the proper adjudication 
standards can be applied at the DDS level, then assign the OHA staff attorneys and 
paralegals to the DDS for their claims adjudication ftinction. This procedure eliminates 
the infringement upon the APA. It places the adjudication prior to the request for hearing 
and creates a system similar to the current Reconsideration process; or, 

3. Provide the current DDS Reconsideration examiners with the 
authority to adjudicate claims with the administrative law judge standard . This system 
can be quickly implemented within the existing law and regulations. 


B. Long Term Initiatives 
1 . Redesign Plan. 

The Redesign Plan has been proposed by the Agency as a comprehensive reform of the 
entire SSA disability system. The Association has concern with several aspects of this 
plan. 

Under the Redesign Plan the Adjudication Officer (AO) is the focal point for all 
prehearing activities and is responsible for most of the prehearing record development 
The Association recommends that a clear line of authority be created between the 
responsibility of the AO and the APA decision making authority of the ALJ. This can best 
be accomplished by not locating the AO within the Office of Hearings and Appeals and 
by having its authority terminate upon the filing of the request for hearing. A request for 
hearing triggers jurisdiction under the APA and thereafter only the Commissioner, one or 
more members of the body which comprise the agency, or one or more ALJs can render a 
decision on the claim (Sec. 556 of title 5 USC), 

The basic Redesign Plan calls for the AO to schedule cases for the ALJ. This provision is 
inconsistent with realities of hearings offices, especially for judges who hear cases not 
only at their hearing offices but also at remote hearing sites. In these offices considerable 
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care must be devoted to creating a travel docket to make the best use of the judge’s time 
and travel budget. It is also inconsistent witii the judges’ responsibility to hold a quality 
hearing. A judge must review the case prior to the hearing to assure that it is fully ready 
to be heard and that all appropriate expert witnesses have been obtained to ensure that a 
complete hearing record will be made. The AO Task Team recommended that the AO not 
have any ALJ hearing scheduling responsibility. We agree with that recommendation. 

The ALJ should also have the juithority to return cases to the AO for additional prehearing 
development. It is intended that this authority would be sparingly used but that it is 
necessary to permit the AO to perform its prehearing development responsibility. The 
AO Task Team has recommended that the AU have this return authority. We agree with 
that recommendation. 

The Redesign Plan vests the Appeals Council with a new quality assurance responsibility. 
The new “own motion” preeffectuation mithority by the Appeals Council raises the specter 
of improper interference with the decisional authority of the AU. We do not want to 
return to the days of the Bellmon review which resulted in a court finding in the case of 
Association of Administrative Law Judges. Inc, vs. Heckler. 594 F.Supp. 1132 
9d.D.D.C.1984), as follows: 

The evidence, as a whole persuasively demonstrates that the defendants retained an 
unjustifi^le preoccupation with allowance rates, to the extent that the AUs 
could reason 2 d>ly feel pressure to issue fewer allowance decisions in the name 
of accuracy. 

We recommend that this problem be avoided by reviewing only closed files and that 
records not be retained for individual judges but instep be retained only for certain 
classes of cases or for geographical r^ons to be used only for budget and training 
purposes 

The Redesign Plan provides for a system of process unification under a single adjudication 
standard. We reference the lan^age of the Redesign Plan which states that “under the 
Administrative Procedure Act, the AU is an indep^dent decisionmaker who must apply 
an agency’s governing statute, regulations and policies, but vsiio is not subject to advance 
direction and control by the agency with respect to the decisional outcome in any 
individual claim” (Plan For A New Disability Claim Process, page 37). We encourage 
the agency to be mindful of the fiinction the Federal courts have in our legal system and 
to remain cognizant of the fact that the decision of the AU is subject to possible legal 
review by the courts under the judicial ^andard. The Proposed Long Range Plan for the 
Federal Courts (March 1995) addressed this issue by recommending that “Congress 
should enact legislation to —(a) generally prohibit agencies from adopting a policy of non- 
acquiescence to precedent established in a particular federal circuit (Recommendation 1 1 
at page 34). 

2. Reorganization of the Administrative Hearing Function of SSA. 

The Redesign Plan does not contain any recommendations regarding the status of OHA. 
However, the Redesign Team has proposed a plan to restructure OHA. 

The plan contains some positive aspects, which are as follows; 

a. The system will continue to operate under the principles of the APA, as 
it has in the past (but see our concerns about proposed modifications of the APA below).. 

b. The SSA Corps of AUs will be placed under a chief executive officer 
who will report directly to the Commissioner. 

c. The AO will be organizationally separate from the AUs. 

The plan also has some aspects that raise coiK^em. The Association has not been officially 
contacted by the Agency regarding this proposed reorganization, and we desire to 
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establish a line of communication with the Agency to express our concerns. The problems 
are as follows; 


a. The plan calls ^ a chief executive officer who reports directly to the 
Commissioner. We believe that the chid' executive officer should be a chief judge and not 
an associate commissioner. The appointment should be for a fixed term with removal only 
for cause. 


b. Hie plan calls fixr SSA to darily and refine the APA procedures to fit its 
mass adjudication needs. Tins concert is vague and it must be clarified by the agency. 

We assm that the judges in SSA are the ^perts in mass adjudication and that this system 
probably adjudicates mcKe cases eadi year than any other judicial system in the world. 

The APA was adopted in 1946 after extensive l^slative hearings and debate. The courts 
have subsequoitly reviewed tins act in many cases and have cominued to affirm the 
protection it provides fix' the indivMhjal dtizen. In the case of Richardson vs. Perales. 402 
US 389 (1971), die United States Si^neme Court was requested to determine if the APA 
rather than the Socid Security Act gov^ned the processing of SSA clmms. The court did 
not directly decide the issue tiin instead stated that; 

We need not decide whether the APA has general application to social 
security disability claims, fix' the social security administrative procedure 
does not vary finm that prescribed by the APA. Indeed, the latter is 
modeled upcm the Social Security Act. 

This finding by the court is an oiormous compliment to the Social Security hearing 
system, and establishes that the rdorm act for all administrative hearings was modeled 
upon its prindpies. Hie basic provisions of the Social Security Act and the APA are 
thereby identical. 

In 1983 the Subcommittee cm Oversi^ of CJovemment Management of the Committee 
on Governmental Afi^urs in the Uiuted States Senate conducted a hearing which inquired 
into the role ofthe administrative law judge in the Title II Social Security Disability 
Insurance Program (S. PRT. 98-1 II). The Committee issued its conclusions on 
September 16, 1983, which provided in part as follows; 

The APA mandates that the AU be an independent, impartial adjudicator 
in the adimiHstiatrve process and in so doing separates the adjudicative and 
prosecutorial functions of an agracy. The ALJ is the only impartial, 
indqmndent adjudicator available to the claimant in the administrative 
process, and the only person wdto stands between the claimant and the 
whim of agency bias and policy. If the AU is subordinated to the role of a 
mere emplc^ree, an instrument and mouthpiece for the SSA, then we will 
have returned to the days when the agency was both prosecutor and judge 

This brief overview demonstrates that the APA provides a shield for the individual, with 
the rule of law, th^ protects against the abuses of government. Any attempt to restrict 
the scope of these protections would amount to a stripping away of basic constitutional 
safeguards. We also favcM" condmied review of Social Security cases by the Federal 
courts. 

During the initial drafting ofthe Redesign Plan, an outside the parameters comment raised 
a concept for constdoation that would rqiiace the AU with a Hearing Officer (Disability 
Process Redesign, March 1994). The implementation of this change would be a serious 
mistake and it would deprive the American citizenry of the due process which it expects 
from the American l^al s^em. The most important feature of the adjudication process 
of administrative law is the impartial factfindCT. This protection is guaranteed by the 
constitution and is the comastone of due process (see Goldberg vs. Kelly 397 U.S 254 
[1970]). The work product ofthe SSA AUs speaks well for itself In the 1980’s this 
Corps of judges stepped fewward and protected the ri^ts of claimants from an 
overreaching govanment. Hus effort was recognized by the American Bar Association 
when it awarded a citation to all SSA judges. The citation provided as follows: 
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Be It Resolved, that the American Bar Association hereby commends the 
Social Security Administrative Law Judge Corps for its outstanding efforts 
during the period from 1982-1984 to protect int^rity of administrative 
adjudication within their agency, to preserve the public's confidence in 
fairness of govemmwrtal institutions, and uphold the rule of law. 

If the judges had not been APA protected factfinders they could not have resisted agency 
pressure and rendered these decisions und^ the rule of law. The APA protected the 
American people in this particular situation and this syst«n goes to the very essence of 
democracy. 

In recent years the SSA judges have again stepped forward to address the current case 
backlog. They have now increased their average monthly case deposition to over 43 
cases. The judges have also provided many suggestions to improve the ci^ms processing 
system. It is the APA which provides the baric dignity to the sulministrative law system 
and provides basic protection to the interests of both the claunant and the government. 

The Social Security system is the most revered program in the U.S. government and 
effects the lives of all Americans This program deserves the \ery best administrative law 
system. There is no substitute for the protections and due process guaranteed by the 
APA. The most efficient method to d^ver the protections of the APA is to enact 
legislation which adopts a unified corps of Federal ALJs (S.486). This reform will 
provide for greater efficiency by cross training of judges and taking advantage of the 
economies of scale. The Congressional budget Office has reported that this legislation 
will result in savings of $20 million in 1995, raising to $29 million by 1998. 

c. The plan to restructure the hearing system provides that “The Agency 
will need mechanisms and a regulatory framework that discourages or precludes ALJ 
development activity once “certified” cases are handed to them for adjudication.” The 
plan further provides that “the AU’s rimply must accept the cases they receive as matters 

to be decided and not develops! ” (Page 3, Jones mmorandum of April 28,1995 

[Revised]). This concept is inconristrat with the Redesign Plan which clearly states that 
“The AU will retain the authority and ability to develop the record”. The Redesign Plan 
further provides that “The AU hearing will be a de novo proceeding in which the AU 
considers and weighs the evid^ce and reaches a new decision. A de novo hearing is 
consistent with the role of an AU envisioned under the Administrative Procedure Act. 
Under that scheme, the AU is an independent decisionmaker who must apply an agency’s 
governing statute, regulations and policies, but who is not «ibject to advance direction and 
control by the agency with respect to the decisional outcome in any individual claim. 

ALJs are independent triers of fact who p^orm thdr evidentiary fact-finding function free 
from agency influence” (New Disability Claim Proc^, page 34). The courts have also 
spoken on this subject. The case of Sears vs. Bowen. 840 F2d 394 (7th Cir. 1988) is 
typical of the holding of many courts. In that case the court stated that “there was no 
dispute that the Secretary has a duty to fully and f^riy develop the record.” We believe 
that the ALJ, as the delegatee of the Commisrioner in the hearing process, is bound by the 
case law which interprets the responsibility of the Commissioner under the governing 
statutes, and thereby has a duty to fully and faiiiy develop the record. It is in the interest 
of both the claimant and the government that the AU develops the hearing record, 
because it provides for a &ir hearing which protects the interest of both the claimant and 
the government trust fund. The implementation of the new position of the AO may reduce 
the record development burden of the AU but it cannot compl^ely free the judge from 
this responsibility We surest that the AU can only be relieved of this responsibility by 
the establishment of an adversary or “presenter” type system which allows each party to 
protect its interest at the hearing. 

d. The plan takes the new position of AO into consideration. We believe 
that there must be a clear line of jurisdiction established between the AU and the AO. 

The AO must not have the authority to schedule AU hearings (reasons cited ri)ove) and 
the ALJ must have the authority to remand cases to the AO for further development. This 
ALJ remand authority will assist the AO in completing its prehearing development 
responsibility and will strengthen the AO position. 
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e. The plan calls for a future collocating of ALJs in parent agency office 
buildings. This concept does not take into consideration\the different roles and missions 
of the various components within the agency. This concept is also not consistent with the 
long standing SSA policy to maintain a clear line of distinction between SSA and OHA 
functions. Collocation is not consistent with the theory of a separate Corps of ALJs and 
may create the perception of a lack of independence. As the plan acknowledges, 
collocation is undesirable in an APA adjudication environment and could present legal 
problems. 


f The plan provides that “Administrative Services and policies applicable 
to all SSA components would, to the extent not already in place, be made applicable to the 
new ALJ Corps and its headquarters component”. This objective does not give 
consideration to the fact that ALJs have a distinct employee status within the agency. 

ALJs are FLSA exempt employees who conduct APA protected hearings. This unique 
status must be considered when establishing the relationship of the judges with the agency 

g. If the proposed plan is established, the size of the hearing office will be 
reduced. We believe that the remaining support staff should be placed under the 
supervision of the judge. This structure will be effective because it will place the judge in 
direct control of his or her work product. This “unit system” is best suited for this smaller 
more streamlined agency. 

III. Summary 

The Association shares the concern of both the Congress and the Agency with the large 
backlog of SSA disability claims. As early as 1993 we prepared a paper for the National 
Performance Review which set forth our recommendations. We are concerned with the 
impact that the STDP (particularly Action #7) will have on both the claimants and the 
trust fund. 
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Melford O. Oeveland, President 
Assodadon of Administrative Law Judges, Inc. 

Suite 407, 1 17 Gemini Qrde 
Birmingham, Alabama 35209-5861 

May 12, 1995 

Honorable Shirley S. Chater 
Commissioner of Social Security 
92S Alcmeyer Building 
S401 Security Boulevard 

Baltimore, Maryland 21235 (By Fax (410) 966-2830) 

Dear Commissioner Chater: 

This letter constitutes my comment as President of the 
Association of Administrative Law Judges Inc., your ALJs in the 
Office of Hearings and Appeals, on the proposed amendments to 20 
CFR parts 404 and 416, Administrative Review Process, Prehearing 
Proceedings and Decisions by Attorney Advisors, published April 14, 
1995. We are making this coiisnent pursuant to the invitation set 
out in the proposed amendments . We appreciate the opportunity to 
express our concerns about this matter which goes to the heart of 
our wor)c. 

We make this comment, with a feeling of futility and sadness. 
We have the feeling of futility, because for almost a year, this 
Association has tried continuously, by every means available to it, 
to express our Judges' reservations and anxieties about this 
matter. As far as we can tell, these efforts have produced 
absolutely no results. We are sad, because this is true. 

Our concerns are primarily as follows : 

A. We believe that the proposed procedures are illegal. It 
is our view that once a Request for Hearing is filed, the case must 
be decided by an ALJ who is appointed pursuant to, and proceeds in 
accordance with the Administrative Procedures Act. However, under 
this proposal, cases will be decided after a request for 
hearing is filed, by a staff attorney on his or her own, or on 
recommendation of a paralegal; neither of whom is appointed 
pursuant to or is subject to the provisions the Administrative 
Procedures Act. 

B. We believe that the proposed procedures are in^ractical 
and won't work. Many of the resources which the staff attorneys 
will use will be taken from the ALJs, and we have seen no concrete 
plan to fully replace these resources. Therefore, whatever gain in 
production of oases is made by the staff attorneys may be lost by 
the ALJs whose resources have been stripped away. 
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C. We believe Chat since these staff attorneys and paralegals 
will be hired to only PAY cases, and since they are inexperienced 
and will also have Che natural tendency to please their employers 
who hired them to PAY cases, many cases will be paid that should 
not be paid. In our view this will result in the improper 
depletion of the following funds : 

1. The Disability Trust Fund will be depleted by whatever 
amount is required to fund the improperly paid Title II 
disability cases . 

2. The Medicare Fund will also be improperly depleted. Each 
person who is awarded Title II disability benefits is eligible, 
for Medicare 24 months after the onset of disability. 
Therefore Chose who are improperly awarded disability benefits 
will also improperly deplete the Medicare fund. 

3 . General Funds of Che United States Treasury will be 
improperly depleted because Title IS SSI claims are paid from 
general funds. Therefore, each such claim chat is paid that 
should not be paid will improperly deplete these funds . 

4. The Medicaid Fund will also be improperly depleted because 
each SSI claimant that is awarded benefits is eligible for 
Medicaid at once. Therefore each SSI claim that is paid which 
should not be paid will improperly deplete Che Medicaid Fund. 

In summary, we believe that for the foregoing reasons the 
proposal is illegal, won't work, and will improperly drain large 
sums of money from all of the funds discussed above. I am 
personally convinced that this is true baaed on my 42 years of 
government service, 23 years of which has been as an SSA ALJ. 
Moreover high officials in OHA and SSA who have discussed the 
matter with us off Che record have also expressed grave doubts 
about the proposal. We, and some of them, are firmly of the 
opinion that the resources that are going into this project could 
be better utilized by Che AUs. 

We regret that more time was not allowed for comment. We were 
unable to hear from all our Judges because Che proposed regulation 
did not reach many of the field libraries until about two weeks 
before the May IS deadline. Moreover, I suggest with the greatest 
respect, that since our counsel in this matter, which vitally 
affects our own work, has been Ignored, perhaps you would 
reconsider your position and endorse the Heflin Bill, s. 486, which 
would allow us to transfer to a separate corps of AUs. 

cc: Mr. Fisher With kindest personal regards, I am 

Mr. Skoler 
Judge Rucker 
Judge Anglada 
Judge Watkins 


Re^ecCfully, 

Mel ford 0. Cleveland 
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Judge Bernoski. Mr. Chairman, I would just like, if I may, to 
briefly comment. I might be able to shed some light on several 
questions that were raised previously, and I will do it very quickly. 

Chairman Bunning. We will get to that in questions. 

Judge Bernoski. Thank you. 

Chairman Bunning. Mr. Kuchulis. 

STATEMENT OF DEMOS A. KUCHULIS, SUPERVISORY 

ATTORNEY, OFFICE OF HEARINGS AND APPEALS, SOCIAL 

SECURITY ADMINISTRATION, PORTLAND, OREG., AND 

PRESIDENT, NATIONAL ASSOCIATION OF SENIOR SOCIAL 

SECURITY ATTORNEYS 

Mr. Kuchulis. Thank you, Mr. Chairman. 

My name is Demos ]^chulis. I am a supervisory attorney in 
Portland, Oreg., working for the Office of Hearings and Appeals. I 
have been with the Office of Hearings and Appeals for the last 20 
years, almost, and I represent the National Association of Senior 
Social Security Attorneys, which is a professional management as- 
sociation of approximately 150 supervisory attorneys working for 
the Office of Hearings and Appeals. 

This program has been in effect for approximately 13 years and 
we are subject matter and pri^am experts in processing la^e vol- 
umes of Social Security cases mrough the hearing process. Tnis in- 
cludes a wide range of developmental action, prehearing, during 
the hearing, and posthearing in order to expedite quality hearing 
decisions. We perform prehearing screening and deciding of cases, 
recommending off-the-record decisions to administrative law 
judges, legal research, and supervise staff attorneys and paralegals 
in all aspects of the legal work required to adjudicate and draft 
Social Security decisions. 

Additionally, we provide OJT, on-the-job training, and mentoring 
of newly hired AUs. We deal directly with the claimant represent- 
atives and do reviews to determine which cases from the State 
agency should be paid prior to transferring the cases to the hearing 
office. While doing this, we interact extensively with administrative 
law judges, OHA support staff, and OHA’s management. 

We are in place and ready, willing, and able to help the Social 
Security Administration keep up with the current initial obliga- 
tions and also to perform continuing disability reviews. However, 
we need your assistance in order to better utilize our expertise. 

There is a crisis facing OHA today in dealing with the devastat- 
ing disability backlog of approximately 540,000 cases pending deci- 
sionmaking, with claimants waiting up to 1 year for a hearing and 
longer for the ALJ decision. Bold and innovative rethinking of the 
entire process is required. A vast number of cases are awaiting con- 
tinuing disability reviews, as you mentioned, Mr. Chairman, and 
when the continuing disability reviews are done by SSA, they will 
represent a large and essentially “new” class of disability cases in 
OHA, since CDRs have been severely curtailed since the 1984 
amendments. 

On the issue of the initial disability applications, we would like 
to state that we support the short-term disability project, which is 
the foundation of the administration’s plan to reduce the existing 
backlog of disability cases, and we will tiy to make it as successful 
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as possible. Although we think that this is a viable alternative, we 
have a bett^ offer and we have made that available to the admin- 
istration. / 

We also/have offered additional means not inconsistent with this 
program to further reduce the backlog and to better utilize our ex- 
pertise. This consists of an alternative dispute resolution program 
which is modeled after the magistrate in Federal courts. It will im- 
mediately add about 150 magistrates, who are already in place and 
trained, to augment the existing corps of AUs. Since this could be 
a permanent position, after controlling the existing backlog, we will 
then be able to concentrate on continuing disability reviews. 

Congressional authorization of temporary AUs or hearing offi- 
cers would be an even greater benefit to OHA. Congress has a 
track record of authorizing such programs in the past, such as 
when supplemental security income was implemented during 1974 
and also to hear and decide black lung cases. 

The important fact to remember is that we are here, trained, and 
ready to go. All we need is the congressional and Social Security 
authorization in order to better utilize our skills. 

Regarding the continuing disability reviews, Mr. Chairman, as I 
have previously indicated, there is a huge backlog of continuing 
disability review cases which must now exceed 1 million claimants. 
We have had training in processing continuing disability review 
cases over the years and have provided training to other staff attor- 
neys, paralegals, and new AUs on how to properly evaluate, de- 
cide, and write decisions on such cases. Many of us have the con- 
centrated experience related to continuing disability reviews which 
were conducted during the early eighties. 

If we were appointed as temporary AUs or hearing officers, we 
would be able to rapidly move into the productive mode in process- 
ing and adjudicating these cases. There will not be any need to 
substantially expand the existing AU corps but rather just a bet- 
ter utilization of existing resources. Such actions will mesh nicely 
with reducing the existing backlog of both initial and CDRs and 
will result in a true control of the existing caseload with no signifi- 
cant increase in personnel. 

Finally, I would like to address the issue of selection of adminis- 
trative law judges, as presently conducted by the Social Security 
Administration by 0PM, the Office of Personnel Management. One 
of the primary deficiencies in the selection of AUs is that the 0PM 
does not give any significant weight to “agency-specific experience” 
in the processing and adjudicating of Social Security claims. We 
have worked for years in processing all forms of Social Security ap- 
plications at all phases of the hearing process. 

However, the Office of Personnel Management will give pref- 
erence to someone with a totally unrelated legal background in the 
selection process. In other words, someone who has trial experience 
as a public defender or as an unemployment compensation hearing 
officer is given a higher score than an attorney who has extensive 
experience in Social Security law and regulations and who is en- 
gaged in performing all aspects of the adjudication process in order 
to become a supervisory attorney in a hearing office. 
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We have the training, the ability, and, again, are ready, willing, 
and able to carry out the functions of an adjudicator. We are capa- 
ble of being instantly productive without any long training curve. 
As part of the Disability Reform Act of 1984, the Office of Person- 
nel Management was congressionally mandated to consider staff 
attorney experience 

Chairman BUNNING. I am going to interrupt you, because your 
whole statement will be put into the record. 

Mr. Kuchulis. Thank you. 

[The prepared statement follows:] 
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STATEMENT OF DEMOS A. KUCHULIS 
SUPERVISORY ATTORNEY, OFRCE OF HEARINGS AND APPEALS 
PORTLAND, ORE. 

PRESIDENT, NATIONAL ASSOCIATION OF SENIOR SOCIAL SECURITY ATTORNEYS 


I represent the National Association of Senior Social Security Attorneys, a profes- 
sional management association of approximately 150 supervisory attorneys work- 
ing for the Office of Hearings and Appeals (OHA) of the Social Security Adminis- 
tration. This program has been in effect for thirteen years and we are subject matter 
and program experts in processing large volumes of Social Security cases through 
the hearing process. This includes a wide range of developmental actions 
prehearing, during the hearing and post hearing in order to expedite quality hearing 
decisions. We perform prehearing screening and deciding of cases, recommending 
of the record decisions to Administrative Law Judges, legal research and supervise 
staff attorneys and paralegals in all aspects of the legal work required to adjudicate 
and draft Social Security decisions. Additionally, we provide on the job training 
and mentoring of newly hired ALJs. We deal directly with the claimant’s represen- 
tatives and do ROPIR reviews to determine which cases from the state agency 
(DDS) should be paid prior to transferring the cases to the hearing offices. While 
doing this, we interact extensively with Administration Law Judges, OHA’s sup- 
port staff and OHA management. We are in place and ready, wilUng and able to 
help the Social Security Administration keep up with the current initial applications 
and also to perform continuing disability reviews; however, we need your assis- 
tance in order to better utilize our expertise. 

There is a crisis facing OHA/SSA in dealing with the devastating disability back- 
log of approximately 540,000 cases pending decision with claimants waiting up to 
a year for a hearing and longer for an ALJ decision. Bold and innovative rethinking 
of the entire process is required, A vast number of cases are awaiting Continuing 
Disability Reviews (CDRs) and when the Continuing Disability Reviews are done 
by SSA, they will represent a large and essentially “new” class of disability cases 
in OHA since CDR’s have been severely curtailed since the 1984 DBRA. 

Initial Disability Applications: 

We support the “Short Term Disability Project” which is the foundation of the 
Administration’s plan to reduce the existing backlog of disability cases and will try 
to make it as successful as possible. However, we also offer additional means not 
inconsistent with this program to further reduce the backlog and to better utilize 
our expertise. This consists of an Alternative Dispute Resolution program which is 
modeled after the magistrate in federal court. It would immediately add about 150 
magistrates, who are already in place and trained, to augment the existing corps of 
AUs. Since this could be a permanent position, after controlling the existing back- 
log, we would then be able to concentrate on continuing disability reviews. Con- 
gressional authorization of temporary ALJs or hearing officers would be of even 
greater benefit to OHA and claimants would be examiners to allow us to hear and 
decide initial applications or continuing reviews in order to gain control of the 
backlog and to better adjudicate ongoing applications. Congress has a track record 
of authorizing such programs in the past, such as when Supplemental Security 
Income was implemented during 1974 and also to hear and decide “Black Lung” 
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cases. The important fact to remember is that we are here, trained and ready to 
go — all we need is the Congressional or Social Security authorization in order to 
better utilize our skills. 

Continuing Disability Reviews : 

Previously, I have indicated there is a huge backlog of continuing disability review 
cases which must now exceed a million claimants. We have had training in pro- 
cessing continuing disability review cases over the years and have provided train- 
ing to other staff attorneys, paralegals and new ALJs on how to properly evaluate, 
decide and write decisions on such cases. Many of us have the concentrated experi- 
ence related to continuing disability reviews which were conducted during the 
early 1980’s. If we were appointed as temporary ALJs or hearing officers, we 
would be able to rapidly move into a productive mode in processing and adjudicat- 
ing these cases. There would not be any need to substantially expand the existing 
ALJ corps, but rather, just a better utilization of existing resources. Such actions 
would mesh nicely with reducing the existing backlog of both initial and continu- 
ing disability review cases and would result in a true control of the existing case 
load with no significant increase in personnel. 

SELECTION OF ADMINISTRATIVE LAW JUDGES : 

One of the primary deficiencies in the selection of Administrative Law Judges is 
that the Office of Personnel Management does not give any significant weight to 
“agency specific experience” in the processing and adjudicating of Social Security 
claims. We have worked for years in processing all forms of Social Security appli- 
cations at all phases of the hearing process; however, the Office of Personnel Man- 
agement will give preference to someone with a totally unrelated legal background 
in the selection process. In other words, someone who has trial experience as a 
public defender or as an unemployment compensation hearing officers is given a 
higher score than an attorney who has extensive experience in Social Security law 
and regulations and who has engaged in performing all aspects of the adjudication 
process in order to become a supervisory attorney in a hearing office. We have the 
training and ability and again are ready, willing and able to carry out the functions 
of an adjudicator. We are capable of being instantly productive without any long 
training curve. As part of the Disability Reform Act of 1984, the Office of Person- 
nel Management was congressionally mandated to consider staff attorney experi- 
ence as qualifying in order to become an AU. However, the Office of Personnel 
Management has never actively implemented this provision of the Disability Re- 
form Act; we are requesting your help in requiring 0PM to give staff attorneys in 
the ALJ selection process significant credit for “agency specific experience”. The 
Social Security Administration is the largest employer of ALJ’s in the federal gov- 
ernment, and it is totally incomprehensible that OPM has been able to minimize 
the value of Social Security experience over the years. It is a wasteful situation 
which you are capable of rectifying. 
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Chairman BuNNiNG. Mr. Hill. 

STATEMENT OF JAMES A. HILL, ATTORNEY ADVISOR, OFFICE 

OF HEARINGS AND APPEALS, SOCIAL SECURITY 

ADMINISTRATION, CLEVELAND, OHIO, AND PRESIDENT, 

NATIONAL TREASURY EMPLOYEES UNION, CHAPTER 224 

Mr. Hill. Good afternoon, Mr. Chairman. 

My name is James Hill. I am a staff attorney for the SSA Office 
of Hearings and Appeals and president of the National Treasury 
Employees Union, chapter 224, which represents OHA staff attor- 
neys in 96 hearing offices across the United States. 

I have served on the reenmneering steering committee and am 
presently a member of the redesign advisory committee. I have also 
been a member of the short-term disability team since its inception. 

The short-term disability project is a well-focused program that 
is specifically directed at solving one of the Social Security Admin- 
istration’s most intractable problems, the disability backlog at both 
the State agency and OHA levels. It is predicated on the more effi- 
cient use of existing assets and is based upon well-tested concepts. 

For example, action number seven conveying limited decisional 
authority upon senior staff attorneys is an extension of the rigor- 
ously tested prehearing conference program and it employs highly 
trained personnel with extensive hearing office experience to per- 
form adjudicatory functions. Such testing and the use of experi- 
enced personnel ensure that the short-term disability project will 
reduce the backlog without increasing program costs. This program 
has already reduced backlogs at the State agency level. A similar 
reduction can be expected at OHA, now that action number seven 
has commenced. 

It is essential that the short-term disability project be provided 
the assets and the time it needs, and most importantly, that it not 
be sacrificed in order to vindicate the decision to proceed with a 
disability process redesign plan. 

The disability process redesign plan is a more broadly focused, 
expensive, long-term plan which does not deal with any of the 
three major problem areas affecting the Social Security disability 
system at this time. Many facets of this proposed redesign are both 
radical and untested, a potentially dangerous combination. No 
major component of the disability process redesign should be imple- 
mented without extensive testing. 

I am also concerned that the effect of the redesign on pr^am 
costs has not been properly considered. For example, the Social 
Security Administration claims that the program costs will be unaf- 
fected by the redesign because the statutory definition of disability 
remains unchanged. However, the criteria that adjudicators at all 
levels actually use to determine whether a person is disabled will 
be replaced by new criteria. 

Implementation of major components of the disability process re- 
design should occur only after an extensive and reliable cost-benefit 
analysis has been performed which clearly demonstrates the effi- 
ciency and economy of the change. 

The disability process redesign is a highly integrated plan de- 
pendent upon many enabling factors, including technology up- 
grades, new decisional methodology, organizational changes, exten- 
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sive training, and process and program changes. All of these 
enablers must be present for the plan to be effective. Major compo- 
nents of the disability process redesign should not be implemented 
in a piecemeal fashion without proper enablers. 

While the relative merits of the disability process redesign are 
debatable, premature implementation is certain to result in less 
than satisfactory results. The Social Security Administration must 
exercise great care when it proposes to fundamentally alter a pro- 
gram as vital as the disability program. The disability process rede- 
sign must proceed, if it proceeds at all, with great caution and 
without the undue haste which currently characterizes the present 
implementation effort. 

Mr. Chairman, thank you for providing me the opportunity to 
testify. 

[The prepared statement follows:] 
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TESTIMONY OF JAMES A. HILL 
NATIONAL TREASURY EMPLOYEES UNION 


My name is James A. Hill. I am employed the Office of 
Hearings and Appeals (OHA) of the Social Security Administration 
(SSA) as an Attorney-Advisor. I am also the President of 
National Treasury Employees Union (NTEU) Chapter 224 which 
represents Attorney-Advisors in 96 Hearing Offices across the 
United States. I served as a member of the Reengineering Social 
Security Steering Committee and am presently a member of the 
Disability Process Redesign Advisory Committee. I also served on 
the original Short Term Disability Project Committee (the Bob 
Green Committee) which formulated the Short Terra Disability 
Project and am a member on the committee that oversees the 
implementation of the Project. I wish to thank the Subcommittee 
for inviting me to testify regarding the state of the Social 
Security disability insuremce program. 

The most serious crises facing the Social Security disability 
process today are the unconscionable delays in the hearing 
process at OHA and the continued maintenance on the disability 
rolls of individuals who either are no longer disabled or could 
be rehabilitated and removed from the rolls. In summary: 

• Congress should consider providing the Social Security 
Administration with clear and explicit instructions 
regarding what it expects from an SSA disability program. 

SSA would then be in a position to create a system 
consistent with the mission established by Congress. The 
Disability Process Redesign should not proceed until 
Congress has clearly enunciated the disability policy for 
the future. 

• The Redesigned Disability Process specifically excludes 
rehabilitation or continuing disability issues from 
consideration, and is not designed to reduce the current 
hearings backlog. 

• Implementation of the Disability Process Redesign should not 
begin until a Commissioner is confirmed by the Senate. 

• The Disability Process Redesign presents a number of radical 
concepts and mechanisms without evaluating their validity in 
terms of practicality and coherence with the current 
situation. 

• The Disability Process Redesign appears to be based on 
conjecture and untested premises. No major portion of the 
Disability Process Redesign should be implemented in a 
piecemeal fashion, and no major portion pf the Disability 
Process Redesign should be implemented wit^wut extensive 
testing being conducted. 

• Implementation of major components of the Disability Process 
Redesign should occur only after an extensive, reliable 
Cost-Benefit-Analysis has clearly demonstrated the 
efficiency and economy of the change. 

• The Disability Process Redesign is not designed to work with 
a workload backlog, %#on* t resolve the backlog crisis, 
diverts valuable assets from dealing with the backlog and 
should not proceed until the long standing, still growing, 
backlog is resolved. 

• Introduction of the Adjudication Officer position should be 
delayed until the infrastructure which the Disability 
Process Redesign itself admits is necessary for efficient 
operation of the Disability Process Redesign is in place. 

• The Short Term Disability Project is a highly focused plan 
designed to achieve specific and attainable goals at the 
lowest possible cost. 

s The most effective and efficient method of reducing the OHA 
disability case backlog is the Short Term Disability 
Project. ** 
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# Short Term Disability Project Action # 7 will not result in 
an increase in program costs. (Conveying limited decisional 
authority upon Senior Staff Attorneys . ) 

• The Short Term Disability Project is specifically designed 
to substantially reduce current disability case backlogs at 
both the state agency level and at the hearings level. 
Impl^tentation of the Disability Process Redesign must not 
be permitted to interfere with the accomplishment of the 
goals of the Short Term Disability Project. 

1- ConqreaB ahomld conglder pOTrlrtiM tlia Social Security 

with cl "-*- »"«« « .XPlicit i nm-.TTinMnnii 
rnoardliKi ntuit It nmncta txom tho SSA dlBabllltry procraa. 

SSA would then h« in poaltlon to create a BVBtai conBiBtent 

with the ■iBBlon establlBhed bv ConoreBB. 

Over the past several years the number of people filing 
applications for disability benefits under both the Title XVI 
Supplemental Security Income (SSI) program and the Title II 
Disability Insurance (DI) program has significantly increased. 
There are several factors responsible for the increased number of 
disability applications, not the least of these being the 
Agency* s outreach programs, particularly those involving SSA. 

Many social-economic and d®DK>graphic factors such as the aging 
work force undoubtably play a significant role in the increase in 
applications . 

'American sode^ has dianged dramaticaDy ginee the Dl pn^ram began in the 19S0's. 

This is re fl ected in an increased demand for SSA% services, changes in the characteristics 
of claimants seeking benefits, and new coiiq>lexitie8 in daim-relat^ workloads and 
processes.* ' 

Whfle SSA recognizes diat the sodely that it serves has changed significantly since the 
disability process was first created in die mid-1950*s, it has not re-examined the basic 
tenets, purposes, and missions of die disability program. Giwn the undeniable extent of 
the changes in American society, it is ^ropriate that the whole vista of the disability 
program, not simply die mechanisms by whkdi it is operated, be re-examined. A 
fundamental question must be posed and then answered. What is the proper role of the 
Federal Government and particularly of the Social Security Administration in the 
disability benefits process at dns dme? This is a public policy matter of considerable 
importance, and as such, should be consictered Ity both the l^cecutive and Legislath^ 
branches of the Federal Government The answer to this question could redefine the 
mission and objectives of dte Social Security Administration with respect to the disability 
program whidi would in him exercise considerable influe n ce over the design of the *new 
diss^Qity system*. The National Tteamuy Employees Union believe that a review of the 
role of the Social Security Administration in the disability process, with the goal of 
redefining teat role and establishing a new mission, is long oveidue and should be 
conducted before tec massive expenditure of resources to “redesign* tee disability 
system. Congr^ should provide tee Social Security Administration with dear and 
explicit instructions regarding what it mqiects from the Social Security Administration’s 
disability program. then would SSA be in a position to create a system consistent 
with the mission established by Congress. The Disability Process Redesign should not 
proceed until Congress has deariy enunciated the disability policy for the ftiture. 


2- The Redesigpcd PisiteilitY Process s pedfically excludes rehabilitation or 

Continuinp disability Issues from consider ation, and is not designed to reduce the 
current heariiM»s harirtoe. 


Formally announced by Commissioner Shirley S. Chater in September 1994, tee 
Disability Process Redesign (tec new tide for tec reengineermg effort) purports to be a 


h*lan for a New Dkahnitv nMii, Social Sec u rity Admhikt r arion. September 1994, p. 6. 
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highly integrated, comprehensive change in the current processes, organizational 
structure, and intellectual infrastructure of the disability process designed to achieve 
marked improvement in the efficiency of that process. Ironically, while the disability 
backlog is the genesis of the Redesign, the Redesign was not d^gned to be the vehicle 
1^ which the backlog is to be eliminated. In fact, the mere existence of a backlog would 
render the redesigned system ineffective. Equally surprising, the Redesigned Disabilily 
Process specifically excludes the other major crises in the current disability system, 
rehabilitation and continrring disability issues fi’om consideratiort. 

This lack of overall directioo and perspective may account for the fact that the Agency's 
prime disability initiative, the Disability Process Redesign, does not address the most 
serious crises currently lacittg the SSA disability program today. These ate the 
unconscionable delays in the hearing process at the Office of Hearings and Appeals and 
the continued maintenance on the disability rolls of individuals who either are no longer 
disabled or could be rehabilitated and removed from the rolls. 

*The continuing disability review ^tent is not included because it is conceptually and 
practically distinct from the irtidal disability determination process.*^ 

“Every aspect of the process except the statutory definition of disabili^, individual benefit 
amounts, the use of an administrative taw judge as the presidirtg officer for administrative 
hearings, and vttcational rehabilitation for beneficiaries, is within the scope of this 
reengineering effort. However, analysis and ideas for change should proceed and be 
presented on two tracks: impiovements achievable without changes in statute or 
regulations and innovations that may require such change.*^ 

The Social Security Administration stiU does not have a comprehensive plan for 
evaluating the status of those already on the disability rolls, but it has moved effectively 
to deal with the backlog problem at the State Agency and Office of Hearings and 
Appeals (hearings) level. The Short Term Disability Project (STOP) has already 
sig^cantly reduced the level of cases pending at the State Agency level and, with the 
recent commencement of Action # 7, finally has a coherent plan for addressing the 
backlog at OHA. However, interference by the Disability Process Redesign Team with 
the Short Term Disabiliqi Project has delayed and threatens to destroy any possibility of 
significant improvement in the backlog crisis. 


3. Implemenlation of the Disability Process Rede sigi should not begin until a 
roniinl««lnni.r l« confirmed by (he Senate. 

Irrespective of the matters of public policy that should be clarified, it is an undeniable 
fact that demand for services firom the Social Security Administration (both in the 
disability and the retirement sectors) has significantly increased over the last 10 years, but 
the staff of the Social Security Administration has significantly decreased from 
approximately 85,000 to 65,000 during that period of time. The rationale for justifying 
staff reductions has usually revolved around the use, or the more efficient use, of modem 
communication, data processing and word processing systems. Unfortunately, the 
Agency's record in the application of such modem technologies does not inspire much 
confidence. Viewed in this light, the massive disability backlogs were perhaps inevitable. 

The number of applications for disability benefits and the number of applicants who 
appealed unfavorable determinations 1^ the State Agencies has signific^tly increased 
since 1990. While the number of filings has resulted in processing delays and backlogs at 
the State Agency level, neither the size of the backlogs nor the increase in processing 
times have been nearly as severe or as intractable as those at the hearing level. It was 
against the background of intractable backlogs and rapidfy decreasing quality of service 
that SSA sought relief in the form of a variety of new management philosophies. 

The Social Security Administration has not been inattentive to the building disabilily 
bMklogs. Indeed, the Agency attempted to address the disabili^ backlog problem along 
with a myrmd of other managerial problems through a variety of mechanisms such as 
Total Quality Management (TQM) without any tangible evidence of success. In 1993 


“ibid, p. 52. 
“ibid. 
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the Agency's attention became focused on the then cunent managerial solution known 
as "Reengmeering". Reengineering as a concept was no doubt seductive to SSA’s 
leaders because it promised spectacular rather than merely incremental increases in 
productivity with ever smaller workforces and increased reliance upon modem 
information technology. Considering the growing disability backlog crisis, the promise of 
spectacular rather than reasonable or obtainable increases in productivity was very 
attractive. 

The decision to reengineer the disability system appears to be primarily based upon the 
promised results of reengineering rather than an objective look at the likelihood of its 
success. Even in private industry, where senior management has far greater polity 
authority and freedom of action than SSA leaders, reengineering fails far more often 
than it succeeds. The quality, longevi^, and unquestioned authority of senior 
management, especially the CEO, and the ability to accomplish reengineering in an 
extremely short period of time (less than one year) are key fectors in the suecess or 
failure of reengineering. It is difficult to imagine an organization less likely to be able to 
accomplish reengineering successfully than SSA. Unfortunately, SSA ehanges 
commissioners with only slightly less regularity than post-war France and Italy ehanged 
governments. Implementation of the Disability Pro^s Redesign should not be 
commenced until a Comndssioner is confirmed by the Seimte. Plarmed implementation 
of the Disability Process Redesign extends through at least 1999. The internecine 
struggles of senior SSA management officials are legendary. Even worse, as regards the 
disability process, SSA is not one organization but rather 55 (the 54 separately managed 
State Agencies and SSA itselQ. The political nature of SSA dictates organizationai 
oversight by both the executive and legislative branches limiting the ability of SSA to 
quickly formulate and execute any major policy initiative. Finally, the politieal sensitivity 
of anything affecting the Social Securi^ Administration (it is not called the third rail of 
American politics without reason) and the possible deleterious affect that change in SSA 
can have on the American public render the quick imposition of substantial change an 
unlikely and certainly controversial action. Indeed, beeause of these political 
considerations, it is difficult to imagine any sector of the Federal Government less 
susceptible to radical change than the Social SecuriQr Administration, yet radical change 
is the hallmark of reengineering. 


4. HeJisabUHy Process Redesign presents a numb er of radical concents and 

mechnnlsms w ithout evaluatlnv their validity In tmn.t nf nrnctlcnHtv nnH 

coherence with the current situation. 

Nonetheless, the allure of spectacular increases in productivity apparently convinced SSA 
leaders that reengmeering was the best possible solution to the diUbOity backlog 
problem. To that end, a select team of SSA and DDS officials, under the direction of 
Rhoda MG. Davis was create4 and in October 1993 that team began the task of 
reengineering the disability process. Consistent with the tenets of reengineering, the 
Team was not charged wiffi the task of identifying and correcting problems with the 
current ^tem, but with creating an entirely new system. Consequently, the Team did 
not address the areas in which problems had developed, but created an entirely new 
system with little in common with the current system. The Team ultimately created a 
•utopian’ plan in which the many Actors that impact upon the disability system were 
consistent with the requirements of the Plan. Reality would adjust to the Plan rather 
than the Plan adjusting to realify. Unfortunately, many of the shortcomings of the 
current system are the result of external and internal factors that SSA has not been able 
to eontrol. For example the Plan anticipates behavioral changes by claimants, their 
representatives, and the medical community which are not necessarily consistent with 
their interests and practices but which would benefit SSA The cunent system operated 
for many years in a reasonably efficient manner indicating that betors external to that 
system are at least part of the reason for current inadequacies. Many of those betors 
will not disappear at the fiat of the Social Securify Administration; tb^ are realities with 
which any S^ disability system must contend. 

The Team also created a new system that did not take advantage of the lessons which 
should have been learned from the cunent system. Thraefote, littie thought was devoted 
to understanding why problems devcli^wd m the current system because reengmeering is 
devoted to the creation of a comideteiy new system, not understanding or repairing the 
old. However, the bilute to identify ai^ undenstand tire reasons for the poor 
performance of the current system and evaluate passible corrective mecharrisms tendered 
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SSA incapable of comparing and contrasting the strengths and weaknesses of alternative 
methods of dealing with the disability crisis. Freed from the constraints of dealing with 
the real world, the Reengineering Team was free to develop a disability ^tem in which 
they create and control all the variables and set functional parameters by fiat without 
regard to plausibility or realily. Accepting the validity of the ■parameters by fiat’ as 
representative of the real world, the Team then predicated its plan on those assumptions. 
The Reengineering Team did in fact create a utopian disability system characterized by 
the development of innovative (and completely untested) concepts premised all to often 
upon bare assumptions without proper foundatioiL 


I UkI-. LUlll i 






The justification for use of mai^ of these untested concepts is the end result as predicted 
iiy the Disability Process Redesign Model. However, given the revolutionary rraturc of 
many of the aspects of the Redesign, in many instances there are no real world analogues 
which could be used as benchmarks to guide predictions regarding operation of the 
proposed Redesign. As a result, the Model is quite dependent upon a variety of 
assumptions about the proposed operation of the new system. Many of the assumptions 
have no basis in fact and must be accepted as a matter of faith. It is important to note 
that when SSA officials speak of the efficiencies of the Disability Process Redesign, they 
are referring to the results of that Model. Estimates of processing times, the effects of 
the many changes introduced the Redesign, and the results of the Plan are all highly 
dependent upon the validly of the assrrmptions inherent in the Model. Moreover, the 
Disability Process Redesign is a highly integrated construct; to deliver the results 
promised, the entire system must be in plaw and function^ Introduction of the Plan in 
a piecemeal manner not produce the results suggested by the Model The problem 
with such a highly integrated plan is that the failare, or even less than optimal 
performance of one part of the plan, imposes severe furrctiottal restrictions upon the rest 
of the Plan thereto greatly diminishing fte level of productrvi^ actually achieved. 

Many of the assumptions upon which model testirtg was based are specified on pages 62- 
68 of the Plan for a New DisabH itv (laim Procem. While the assumptions are too 
numerous to list in any detail, some must be mentioned. 

> Electronic files will be used in the process redesign. 

» Electronic files will eliminate mail time and allow simultaneous reviews of claims files. 

The process of requesting medical evidence will be fully automated. 

The procurement and p^ment process for medical evidence will be fully mitomated. 

> Automation will, when possible, allow direct contact between the field component and the CE 
and/or FA source for sdteduling purposes. 

*• Notices at both level of the process win be prqrared using the automated elaim processing and the 
decision support system. 

Percentage of initial denial filing a hearing request. 45% (Currently, aj^rcudmately 75% of 
reconsideration denials are i^rpeakd to an Adminittrative Law Jud^). 

» Representation level at the bearing stage wiD dre^ to 50%. (Cuirmt^, it is ^roximatety 85%). 

» i^jproximate percent of cases allowed at the ALJ level 20% 

In addition successful operation of the Disability Process Redesign is dependent upon the 
following factors: 

> InstaUatiott of the Redesigned Ds^iility System (formerly the Modernized Disability System); 

» the creation of the Simplified DiBabi% Detomination Methodology, the radkaSy different 

criteria by whidi disability is to be determined, which will rqrlace die current s ystem and 
e limin a ting the present Listing of Impairments and the Medical- Vocational Gtiidelines (better 
kiumm as the grids); 

• Process Unification 

*■ the adc^tion of a single dedsion conc^t; 

> the creation of new and radical^ new positions vriiich will require extensive and expensive training; 

» oonvindttg the entire health care, welf^ and insnrance communities to adopt forms and 

procedures es t a bl ish e d by the Sodal Security Administration not only for their use with 
Security but also for their general use, 

•• educate the medical community regard the needs of the Social Security disability systems and 
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convincing all those in that community to cooperate with SSA; and 
> a comprehensive reorganization of the Social Security Administration as well as the State 
Agencies. 

Finally, peihaps the most important assumption of all, at least when considering 
processing time, the Model nssiimes there is no backlog at any point in the process that 
would impose delays in addition to those specified in the Model. The effect of backlogs 
on current case processing time is the cause of the current disability crisis. 

None of the above fetors currently exist, and some are literally years in the future if 
they ever occur. Particular note should ^ made of the simplified dedsion methodology 
i^or. This involved fimdamental changes to the criteria by which the determination of 
disability is actually made (the Listing of Impairments and the sequential evaluation). 

When considering the viability of the Model and indeed of the Disability Process 
Redesign itself two very important f^ors must be recognized. The economies predicted 
Ity the Model are completely dependent upon (1) the installation of all aspects of the 
Disability Process Redesign and (2) the v^dity of die assumptions upon which the 
Model is based including the lack of any appreciable backlog The Model loses all 
predictive value if either of these fk^tors is missing. 

In short, the Disability Process Redesign involves the complete replacement of the 
current disability process by an entirely new and very different tystem. These are truly 
revolutionary changes, which in many cases are based on untesl^ assumptions, and 
which will require years to create and test Neitiier the dangers of piecemeal 
implementation of tested or untested segments of the Disability Process Redesign nor the 
importance of fully testing these revolutionary concepts prior to implementation can be 
overstated. The Model used to justify adoption of the Disability Process Redesign is so 
completely based upon unsubstantiated assumptions that most neutral ol^rrers would 
conclude that without comprehensive testing, it has little validity. No major portion of 
the Disability Process Red^ign should be implemented in a piecemeal fashion, and no 
major portion of the Disability Process Redesign should be implemented without 
extensive testing being conducted. 

6. Inmlementation of maior components of the Disabtlitv Process Redesign should 
occur only after an extensive, reliable Cost-Bencfit-A nalv^^^ 
demonstrated the efficiency and econom y nf the change. 

like most utopian plans, standing alone, the Redesign is quite attractive. While it may 
be aesthetically appealing the Redesign will demand the expenditure of vast sums of 
tajtpayers* money, and the taxpayers are entitled to a fair return on their moncty. A 
comprehensive cost-benefits analysis (C3A) would seem is order. However, the utopian 
nature of the Plan renders the creation of a CBA a virtually impossible task. 

*SSA will move forward oq all aspects of the process redesign plan; however, of 

the extensive research and development required for implementation the Mm piifipH 
disability determination methodology, we have not consideTed the effect of this redesign 
feature in our cost/benefit planning. In addition, because the ability of dtigWi» enqiloyee to 
master the disability claim manager position is dependent on full adoption of a wm pKfi^ 
disability determination methodology, the impact from that process redesign feature has 
also been separated out from our cost/benefit planning at this time.** 

Even more disconcerting than the above sleight of hand is the rationale regarding the 
effect of the Redesign on program costs. 

"Under the supposition that SSA^ current initial fJaim and administrative appeal process 
leads to correct disability determinations within the pr(^)er universe of people todty, and 
because SSA is not proposing any dianges in the statutory definition of dnalality, the 
redesigned process in and of itself would have no bng-tenn effect on program cwtltys.*^ 


*IhidH p. 45 

’ibid. p. 45. 
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This statement is intellectually dishonest at best, deliberately misleading at worst While 
the statutory definition of disunity remains unchanged, the redesign is to a large extent 
predicated upon implementation of the simplified disability drtmmination methodology. 
This change in the criteria \y^ which disability is achially determined (the replacement of 
the current sequential evaluation) will have a direct.effect on program costs. Indeed, 
perhaps no part of the plan with the exception of the new evidentiary designs impacts 
moie upon the area of program costs more than does the stQl to be determined — 
simplified disability determination methodology. No part of die Redesign ^ould be 
implemented untO a valid and detailed cost-benefit analysis is presented. 

7. Pig abWiy P i iKtg8.ltok8ieB,lg iw t to w qirk y ith a w r W oftd b a yW oe, 

won*t resolve the backlog crisis, diverts vah»»M» frnm deaHno with the 

harfrlny and imt» th^ Iniw gnm<»o hurklno U 

resolved. 

The Plan for a New Disability Qaim Process was conceived and planned as a long term 
project (implementation extending fix>m 1994 through 1999) te d^ wiUi perceived 
^temic fiaws in the current disability process. While die disability backlog have 
been the reason for the redesign effort, the backlog reduction was certain^ not one of 
the missions of the redesign. However, recently the Social Security Administration has 
advanced the introduction of the Adjudication Officer (AO) allegedly to assist in 
reducing the current backlog at the Office of Hearings and Appeals. Such an action, 
inconsistent with the stated poises of the redesign, is unwise and unwarranted. The 
Short Term Disabili^ Project eliminates ai^ need Cm* the Redesign to involve itself in 
current backlog reduction efforts. Given the highly integrated nature of die Disabili^ 
Process Redesign, piecemeal introduction of any major portion of the Redesign will be 
counter-productive. 

It is instructive, however, to examine the rationale given by SSA for the early 
introduction of the AO position. 

^Ilie AO process will assist SSA in transitioning to the redesigiied disability process. 

When implemented, the AO position: 

•i^^}^oves service to the putdic by personally working with the claimant and/or 
r e pr e s e ntative to caqilain the administrative qq)ealB proceas as it i^Hes to case; 

-provides a more efficient process freeing up valuable AU resources current^ q)ent on 
developing the record for hearing, Unda the current prooeH ALA ^pend significant time 
updating and developing new isBues hi the file piitf to and during the The AO 

will take over most of this activity to allow AUs additional time to ooiutuct h^rtngB 
month. 

-establishes SSA as an equal partner in developing the evidentiary record for the bearing. 

The AO is an (sic) SSA disaldliQr adjudicatimi prn fr Mi nnal and will assure aO program 
issue are developed documented ai^ avafl^de for tiie parties to the ttfaring 

The process efficiencies aaociated with having AOs develop the bearing record assist in 
redudng pending cases and laying the groundworic tot mpkemeitting subaequent process 
and methodology changes that will be a part ci the redesign.'^ 

This rationale again demonstrates a tendency by SSA to provide statements that are 
intellectually dishonest at best, deliberately misleading at worst 

Nearfy 85% of claimants are represented at the hearing level Most of those 
representatives are attorneys and few need eiqslanations of the hearings process. 

While a good deal of time and effort is cjqiended at the hearing level to properly develop 
the record, very little of tiiat work is actually performed by the AU. Hearing office sta^ 
primarily GS-8 Hearing Assistants (HA) perform most the actual work involved in 


^Disability Process Redesign: 1995 Edition, Questions azKl Answers - The Adjudication 

Officer, p. 3. 
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developing a case. Transferring the csase development tasks from a GS-8 HA to a GS-12 
AO will have little impact upon how an AU spends his/her time and will hav« minimal 
impact, if any, on the number of hearings an AO conducts. 

The courts have already imposed upon AOs the responsibility of ensuring that each case 
is fully developed. Currently, both the claimant and the Agen<y, through the AO, 
maintain the capaci^ to further develop the record at any time through the issuance of 
the dec^ion. Under the AO proposal, the Agenqr's prime case developer, die AO^ 
drops out of the process well before the hearing. 

The process efficiencies associated with the AO developing the case are contingent upon 
the accura^ and completeness of the Model. However, the early implementation of the 
AO position will be accomplished without many factors which are reported as essential to 
process efficiet^ in the Plan for a Ney C'fi hn |*^ ncess . 

The view of the Disabili^ Process Redesign Team towards die Short Term Dteability 
Project (STOP) is quite interesting. 

*The STOP is designed to provide immediate support to reduce pending workloads in 
OHA offices. The STDP initiatives provide some efficiencies over the current process but 
are not as efficient overall as the AO case-processing model provided by the redesign. 

The STDP initiatives will be phased out as the new AO process is implemented.*^ 

At least this time the referem^ is to the efficiency of the AO in the case-processing 
model. Given the number of untested assumptions contained in the model upon which 
the predictions are based, litde faith can be placed on the alleged efficiencies. However, 
even if one considers that the predictions of the model are aanirate, die Model and the 
early introduction of the AO position have litde in common. Most of die redesign 
components upon which the Model is based wiU be not in existence. That Model has no 
predictive value regarding the early AO roll out However, the Disability Process 
Redesign has certainly deprived SIDP of assets that could have more economically be 
directed at backlog reduction. Given the scenario reported by the Disability Process 
Redesign Team, the roll out of the untried and inadequately tested AO position will 
displace STDP regardless of how successfrd STDP is ^own to be its actual results. 

8. Introduction of the Adjudication Officer positioB should be delayed imtil the 

infknstnicture which the Disability Process Redesign it«gif admits is necessary for 
effleient operation of the Disabili^ Process Redesign is Jn place. 

The Disability Process Redesign purports to be a highly integrated, comprehensive 
change in current processes, organizational structure, and intellectual infrastructure 
designed to achieve marked improvement in the efficiency of the disability proce^. The 
importance of the comprehensive nature of the redesign was emphasized as a distinct 
departure from the tra^tional disability process changes that have evolved over time and 
reflect small, incremental improvements designed to address various pieces of the overall 
process. 

'OisabiliQ' process changes that have evolved over time tend to reflect small, incremental 
improvements desi^ied to address various pieces of the overall process. It has become 
increasingly clear that incremental improvements are no longer sufficient to achieve the 
level of service that will make a substantial difference to disal^ty claimants. Thus, SSA 
needs a longer-term strategy for addressing service delivery problems in the disabdi^ claim 
process.** 

SSA has consistently stated that the success of the Disability Process Redesign is 
contingent upon making the correct decision at the earliest possible time. However, 
"correct decisions* in the new process are dependent upon ffie interaction of a wide 
variety of fectors. 


lUd., p. 4. 

’plan for a New Oisabili^ Claim Process, p. 1. 
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*A correct disabili^ decision is one that appropriately considers whether an individual 
does or does not meet the factors of entitlement for disabili^ as defined by SSA's 
statute, regulations, rulings and policies. Correct decisions in the new process dq>end on: a 
simplified dedsion methodology that provides a cominon frame of rd^nce for dedding 
disi^ility at all levels of the process; consistent direction and training to all adjudicators; 
enhanced and targeted collection and development of medical evidence; an automated and 
integrated daim processing system that will assist adjudicatois in evidence gathering, 
analysis and dedsion making; and a single, comprehensive quality review process across all 
levels. The goal of the new process is to guide aD adjudicatois at all levels of the process, 
who win be using Urn same standards for decision making, to "lairitig correct decisions in '' 
an easier, faster, and more cost-effective manner.”’ 

SSA has repeatedly stated criteria for a "correct dedsion*. 

*SSA's ability to ensure that the right dedsion is made the first time depends on a 
well-trained, skilled, and highly motivated workforce that has the program took and 
technological wpport to issue quali^ decisions.”*’ 

SSA has been equally forthcoming regarding the importance of using modem 
ioforroation technologies to the redesigned system. 

‘Information technology will be a vital element in the new disability claim process. To the 
fullest extent possible, SSA will take advant^e of the *Information Higfavn^ and those 
technological advances that can improve the disal^ty process and help provide world-class 
service. The new process will rety on seamless, electronic processing of disaUli^r claims 
from the first contact with the claimant to the final decision, inchiHtng aQ leveb of 
administrative appeal. Existing Agency design plans for Intelligent Wnr kytnHnn / I /m^ I Area 
Network (TWS/LAN) and a Modernized Disabiti^ System wiD provide an migrated 
^tem and the electronic connectivi^ necessary to siq>port the new disalrility process.”** 

^Tlie ^ility of decision makers to conduct thorough interviews and evidence evaluation, 
and timely and accurate daim adjudication is predicated on the im plmn#»n ta t>n n of the 
functionaliQr provided by the IWS/LAN hardware and software components, anH the 
decision support features of the Modernized DisaUh^ System. E:q)ert ^«tem software will 
be included in SSA daim processing ^sterns to assist disability makms in the 

analysis and evaluation of complex eligibility factors, and to ensure that the correct 
procedures for disability evahimion are followed. While interviews, disability 

decision makers will rety on dedsion siq^port features that ask 
questions. The dedsion suf^rt syuem wiD use the arwimTiiati^ riata the electronic 
record to assist in the prqMuation the piedecsion notice, the statement of the rJaim 
and decisions rendered on ^^leaL Where disability deddon team members cannot be 
physically co-located, they can remain in oommunication by twmg two-wity TV and other 
video conferencing technologies. Disability policy will be developed and stored in a format 
that can be int^rated into computer tystems as the source of context-sensitive he^ 
screens and decision-support messages.”*^ 

As presented in the Flan for a N ew Disability aaim Process, the success of the AO 
position is intimately and inseverably associated with many of the fundamental changes 
that are integral parts of the redesign plan. Therefore, one must question the need for 
the premature introduction of the AO position. In the end, the Short Term Disability 
Project and the need for the DisabUity Process Redesign to show some tangible result 
realized from the tremendous expenditure of time and mom^ ate the likely teasons for 
the proposed early Implementation of the AO positioii. 


The Short Teno PIsabllltY Protect Is a htohlv fom-r- d plan designed to achlerr 
snedfrc and attainable yoal , at the lowest nosstble cost. 

The sole purpose of this project is to significantly reduce the disability backlog at both 
the State Agency and hearings levels. A committee, led by then Regional rnmmk..v.n.r 
Robert Green and OHA Deputy Associate Commissioner, composed of representatives 
of the various components of SSA involved in the disability process, union 


’ibkl., pp. 13-14. 
*°Ibid. p. 36. 
“ibW, p. 43. 
“ibid., pp. 43-44. 
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representatives, and representatives from the DDS's met on several occasions in 
September and Octt^er 1994 and crafted nineteen (19) separate initiathres designed to 
reduce backlogs at OHA and the State Agencies. The Committee operated with an 
understanding that its initiatives must be suitable for rapid implementation and designed 
to achieve immediate results. The Committee also understood that the initiatives were 
limited to using current assets; SSA did not have additional assets which could be > 
committed to this process. STOP is a project that is “being run on a shoe string*. 

10. The most effective and effident method_Qf geducing the OHA disability. case ‘- 
backlog is the Short Term Dtsabilitv Protect 

The initiatives began Implementation in October 1994 with the initial focus of attention 
directed toward the bacUog at the State Agency level. Admittedly, this was the less 
intr^table problem. To date the Short Term Disability Project initiatives have been 
supremely suotessfiil in reducing backlogs at that level. The target was to reduce die 
number of cases pending at the State Agency level by 1000 a week. Through April 1995, 
we have not only met that goal but are signi&antly ahead. STDP works! 

Of course, the more intractable problem is the backlog at OHA The cornerstone of the 
effort to reduce the OHA backlog is i^don # 7 which will utilize screening criteria 
designed to distinguish between cases that can be paid on-die-record with little or no 
development, cases which are probable allowances widi frirther development, and those 
cases m which an AU hearing is required. Action # 7 is a natural extension of the 
Prehearing Conference Program whkb demonstrated its effectiveness in a rigorous 
statistical analysis. Eiqierience gained in the Action # 6 Screening Program hirther 
demonstrates the effective and accurate decision making capability of e;q>erienced 
Attorn^ Advisors. Action # 7 gives adjudicative authority to “Senior Staff Attorneys* 
(highly qualified and experienced Attorney Advisors at OHA) to adjudicate and drafr a 
decision in those cases which are fully favorable and do not require an AU hearing. 
Action # 7 adds approximately 600 lifted (only fully favorable) decision makers at the 
OHA level. The addition of Aese experienced decision makers, who will concentrate on 
those cases that are much more likely to result in a fully favorable decision after an AU 
hearing, frees the Agency's AUs to concentrate on those cases in whidi a less than fully 
favorable decision is more likety. The net result is that not only will many claimants who 
are in fact disabled and are entitled to receive benefits receive those benefits in a much 
more timely manner, but claimants in general will receive hearing level decisions in a 
much more timely manner. 

The roll out of Action # 7 began in April. In early June regulatory authority for the 
Senior Staff Attorneys to make frUly favorable decisions will become effective, and the 
program will begin in earnest. The biggest problem with the operation of Action # 7 is 
ensuring that sufficient decision drafting edacity is available to draft the AU dechdons. 
Senior Staff Attorneys will draft all of their own decisions as well as some AU decisions. 
The Agency has det^ed ISO employees (volunteers) to decision drafting positions. They 
will be located at SSA headquarters and OHA headquarters. Personal computers will be 
provided to AUs who have indkated they would draft some of their own decisions. 
Ensuring sufficient decision drafting is av^able remains an important ^tor. 
y^propriate ste^ have been taken and will continue to be taken in the fuhire to ensure 
the production of timely decisions . 

11. Short Term Disability Project Action # 7 will not result in an increase in 

The Short Term Disability Project is consistent with the Agen(ty's responsibility for 
ensuring trust fund moneys are properly disbursed. The Senior Attorney Advkors are as 
knowledgeable and capable as anyone in the Agency at evaluating whether disability 
exists and are cognizant of the Agency's responsibility to “protect the trust fund*. The 
Senior Attorney Advisors to whom Action # 7 convey limited decisional authority 
constitute some of the Agency's most experienced di^ility practitioners. Each 
Attorney Advisor upon whom decisional authority will be conferred has been intimately 
involved in the OHA decision creation process for many years and has in fact drafted 
(literally) thousands of decisions. These individuals have demonstrated an indepth 
understanding of the laws, regulations, rulings, and medical issues involved in the 
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decisional process and can reasonably be expected to apply the proper disability criteria 
to each case they review. The degree of ind^ndence granted by the Agency to these 
decision makers (while not as great as that afforded to ALJs tty the APA) is sufficient to 
ensure that decisions will be based die facts and the law rather than administrative 
fiat Senior Attorney Advisors vrill be deciding only fiiose cases most liltoty to result in a 
fully ^vorable decision. These factors ensure that Action # 7 wQI not increase program 
costs. 


12. The Short T« rm IMMhiH tT Project to Oeiimed tn Mihgtmtlalk reduce 

current dlMblUtr WHmw «t hnth the state iie <~» l»»«l «ml at the hearings 
level. Imnlenientation of the p i~hltHw Pr ocess Redesig n must not he permitted 
to interfere with the accomillslupei l ■ff the pmU nf the Short TeP " niMihilitv 
Project 


The goal of STOP is to reduce the level of cases pending at OHA to 375,000 by 
December 31. 1995. Currently, OHA has ^tpraxhnately 530,000 cases and new receipts 
remain at record levels. OHA has achieved record levels of productivity during the past 
year (considerably above the increases which can be attributed to increased AlJs and 
staff). But the backlog continues to grow at an alarming pace. As a result of the . 
backlog, the level of service being provided to claimants is unacceptable. The Short 
Term Elisability Project can provide immediate relief; while the Disability Process 
Redesign can only provide a questionable promise for the foture. The initiatives of the 
Short Term Disability Project are based on well tested concepts, are already in effect, the 
results are monitored on a weekly basis, and the initial results have been f^rabie. It is 
essentia] that the Social Securi^ Arfaninistration not abandon the Short Term Disability 
Project 
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Chairman Bunning. Thank you, Mr. Hill. 

Judge Bernoski, as an experienced AU, what is the most vital 
aspect of an SSA hearing process? 

Judge Bernoski. The most vital aspect is the fact that the claim- 
ant actually appears before the decisionmaker at that time and has 
an opportunity to present his case in person. He is often rep- 
resented by coimsel, and most of the cases are, at that time, rep- 
resented by coimsel. 

Also, the decisionmaker at that point is an independent 
decisionmaker who has the protections of the Administrative Proce- 
dure Act, which I indicated in my statement. 

Chairman Bunning. Do you believe that that is the main reason 
for the vast change that occurs from the initial hearing, in other 
words, the overturning of all the cases at the initial hearing and 
at your hearing? We are talking about a huge difference here. 

Judge Bernoski. I understand the question, sir. Yes, in my opin- 
ion, the main reason for the difference or the reversal rate is the 
fact that there is the dual standard that has been referred to fre- 
quently today. The DDS examiner, when they look at that file, as 
Mr. Thomas indicated, they make primarily a medical decision or 
determination based on the evidence in the record. 

When that case finally comes before the administrative law 
judge, the administrative law judge sees the claimant, hears live 
testimony, many times from a vocational expert, sometimes from a 
physician, most always from the claimant, and then makes a deci- 
sion that is based on the law and the regulation and the Federal 
court cases. 

That is the primary difference between those two determinations. 
The law specifically provides that the secretary make a decision 
based on the evidence in the record, where the DDS record 

Chairman BuNNiNG. Are you talking about the Commissioner? 

Judge Bernoski. The Commissioner, yes sir, where the Commis- 
sioner makes that and we are the delegatee of the Commissioner, 
where the DDS examiner can use empirical knowledge which they 
have either acquired through training or even go and obtain other 
medical sources which are not part of the record. 

Chairman BuNNiNG. You talked about “buying down” the back- 
log. 

Judge Bernoski. Yes, sir. 

Chairman Bunning. That is something that really concerns me 
and many members of this panel. Rather than really getting to the 
root of what is the problem, if you buy down the disability backlog, 
you are doing more damage to the system than if you take longer 
to determine. We have a backlog. We know we have a backlog. We 
want to solve the backlog, but we want to do it correctly. 

Judge Bernoski. Yes, sir. 

Chairman BuNNiNG. Are you telling me that if we had your hear- 
ing first, in other words, do away with DDS, do away with all the 
other things and just make them come before an administrative 
law judge to get a disability, that would be the only hearing we 
have 

Judge Bernoski. I understand. 

Chairman BUNNiNG. Then we could save money and we could get 
a better job done, is that what you are saying? 
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Judge Bernoski. If that would happen, you would save money 
because you would only have one hearing. I am not so sure that 
I can mve you an estimate or an opinion as to what the impact 
would be on the claims ratio because, clearly, the DDS standard is 
more rigorous than the standard that is applied by the administra- 
tive law judge. 

As Mr. Thomas indicated in prior hearings, they look at a claim, 
they deny that claim, and they will know that when this case 
comes up before an administrative law judge, that sometimes that 
case is going to be paid. But this is because we have 

Chairman BUNNING. That is very disturbing and very discourag- 
ing to the people on the front line, when they are the first people 
that are making the determination. Is it a fact that most people 
know that coming in, that they are going to get turned down at the 
initial level and know full well if they follow through and jump 
through all the hoops that SSA requires, that eventually they will 
get approved? 

Judge Bernoski. I do not know if the individual claimant knows 
that, but many claimants that are represented by counsel know 
that. The attorney knows. 

Chairman BUNNiNG. Can we not somehow send the word by 
either regulation or by changing the law that there is going to be 
a determination made and that is it? 

Judge Bernoski. Yes, to the extent 

Chairman BuNNING. Period. 

Judge Bernoski. Yes, sir, and we agree with that, that there 
should be one standard of adjudication at all levels. But, I might 
caution, we believe that that standard must be the legal standard 
because the courts sit on top of this system and will require that. 

Chairman Bunning. We also are going to eventually pass Andy’s 
and my law that will allow a Socim Security court to be in exist- 
ence. I know that most of the people at SSA would like that and 
I know that most of the people in the country would like to have 
a court that handles just Social Security claims. I know you are 
supportive of Mr. Archer’s bill, Mr. Hill. 

But we think there ought to be a determination and all the 
reengineering and all of the things that SSA has proposed does not 
^arantee to me that we are going to reduce the backlog and be 
fair with the claimants that are coming in for disability. 

Judge Bernoski. Yes, sir. With relationship to the Social Secu- 
rity Court, we should also probably look at whether it should be 
an article III or article I court, also. 

Chairman Bunning. Mr. Jacobs, would you like to question? 

Mr. Jacobs. I will give Fred Amer his due here. He and Jake 
Pickle worked together when Jake was the chairman of the sub- 
committee. I sometimes thought of them as the Sundance twins. 
They mixed a lot of medicine and Fred has made some very cogent 
arguments for this. 

Beyond that, I thank the panel for enriching the record. 

Chairman Bunning. Mr. Christensen. 

Mr. Christensen. I would just probably tend to agree with the 
chairman’s last comment. In light of the fact that the SSA’s evalua- 
tion of a disability claim, there is only a 3-percent error rate, and 
then every time it ends up in the hanas of liberal elitist judges who 
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want to pay out everybody’s money, they overturn it 80 percent of 
the time. I would be very much in favor of moving toward a Social 
Security court to control the costs, because if the figures are accu- 
rate, I think that would be a better management of our taxpayers’ 
money. 

Just one last comment. Mr. McCaslin, regarding his comment 
that they serve two customers; yes, they do serve two customers, 
but both we and the Social Security Administration work for the 
taxpayer first and foremost and then we work with the customer. 
I want to make sure that is understood, because we are at the 
mercy of the taxpayer, both the administration and Members of 
Congress. 

Mr. Chairman, I appreciate your leadership on this issue and I 
hope we can get this matter resolved. 

Chairman BUNNING. Thank you. 

Judge Bernoski. May I just respond? Mr. Christensen, with rela- 
tionship to the judges, at the administrative law judge level, we fol- 
low the law of the Federal Circuit Court judges and the statute and 
the regulations. We do not have the discretion to establish or create 
law. 

Mr. Christensen. Tell that to the Supreme Court. 

Judge Bernoski. I understand, but I do not want to have the 
record indicate that we are the creator of the law. We just simply 
follow what is given to us. 

Chairman BUNNING. Once again, I thank you all for coming. 
Without anything further, this subcommittee is adjourned. 

[Whereupon, at 1:18 p.m., the hearing was adjourned to recon- 
vene on Wednesday, May 24, 1995, at 10 a.m.] 




IMPROVING THE SOCIAL SECURITY 
DISABILITY INSURANCE PROGRAM 


WEDNESDAY, MAY 24, 1995 

House of Representatives, 

Committee on Ways and Means, 
Subcommittee on Social Security, 

Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:02 a.m., in room 
B-318, Rayburn House Office Building, Hon. Jim Bunning (chair- 
man of the subcommittee) presiding. 

Chairman BUNNiNG. The subcommittee will come to order. 

Good morning. I would like to welcome everyone to the second 
day of hearings on the problems with the Social Security disability 
program. 

As is the custom of the subcommittee, without objection, we will 
dispense with opening statements except for the chairman and the 
ranking member. Of course, all Members are welcome to submit 
statements for the record. Except for Members, all witnesses must 
limit their testimony to 5 minutes, although they are welcome to 
submit a longer statement for the record. 

Yesterday, we heard some CTeat testimony from front-line people 
about the problems with dis^ility. Today, I want to focus on sug- 
gestions for improvement. There is a lot of interest in improving 
the current disability proCTam. God knows we need it. Eight Mem- 
bers have taken time today to bring their ideas before the sub- 
committee, and I really appreciate that. 

After what I heard yesterday about backlogs, waiting time, and 
overdue disability reviews, I would say that the disability problem 
is big enough for all of us, so I welcome your ideas today. 

The size of the problem can be measured in two ways. One is fi- 
nancial. It will cost the Retirement and Survivors Insurance Trust 
Fund over $275 billion to keep the Disability Insurance Trust Fund 
solvent, and that is only to the year 2008. 

The other is fairness. It is not fair to disability applicants to 
make them wait 90 days for an initial decision or afmost 1 year for 
a hearing decision if they are truly disabled, and it is not fair to 
the taxpayers to allow a backlog of almost 2 million overdue con- 
tinuing disability reviews. As a result, we pay billions of dollars to 
those who are no longer disabled, which I think is totally unaccept- 
able. 

SSA needs to do more on both ends of the process. Those who are 
truly disabled should get on the rolls as quickly and easily as pos- 
sible and should be given incentives and assistance to help them 

(165) 
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return to work. Those who have recovered should have their bene- 
fits stopped. 

Members of the subcommittee talked about some ideas for reform 
yesterday, and now I would like to hear from those who are going 
to testify today. 

I would like to reco^ize Andy Jacobs. 

Mr. Jacobs. Mr. Chairman, my statement with reference to 
yours is ditto. 

Chairman BUNNING. Thanks, Andy. 

Now, I would like to welcome our first witness, an esteemed 
member of the Ways and Means Committee, the Honorable Jim 
McCrery of Louisiana. Accompanying him is Mark Dakos, vice 
president of Work Recovery, Inc., Tucson, Ariz. 

Jim, go ahead. 

STATEMENT OF HON. JIM McCRERY, A REPRESENTATIVE IN 

CONGRESS FROM THE STATE OF LOUISIANA; ACCOMPANIED 

BY MARK DAKOS, VICE PRESIDENT, INTERGOVERNMENTAL 

AFFAIRS, WORK RECOVERY, INC., TUCSON, ARIZ. 

Mr. McCrery. Thank you, Mr. Chairman. Thank you for the op- 
portunity to appear before your subcommittee this morning. 

I will submit some testimony in writing, and since you have cov- 
ered most of the first page of my testimony in your opening re- 
marks, I will dispense with those. You are well aware of the prob- 
lems confronting the system. 

I think if we could discover some sort of neutral technology to 
provide an objective, rather than subjective, assessment of an ap- 
plicant’s or a beneficiary’s ability to perform work, it would be a 
clear step forward. 

I have recently learned about a company. Work Recovery, Inc., 
of Tucson, Ariz., which has developed something called ERGOS, a 
computerized system which measures an individual’s functional ca- 
pacity to work. I was extremely impressed when I heard about the 
technology and, frankly, just wanted this subcommittee to be aware 
of it. 

ERGOS is already used in the private sector and it is being used 
on a pilot program basis by the Disability Determination Services 
in California and Arizona. Installation of the ERGOS technology at 
a Kentucky Toyota plant, by the way, has decreased annual claims 
payments from several million dollars to under $1 million. 

Work Recovery has also begim to work with the U.S. Postal Serv- 
ice in their proper payment of Workman’s Comp, claims and, just 
as important, to determine the most effective methods to return an 
individual to work. After utilizing ERGOS to evaluate five injured 
workers, the U.S. Postal Service was able to return those employ- 
ees to productive employment at an annual savings estimate of 
nearly $400,000, including foregone medical costs. A summary of 
customer satisfaction from the Postal Service will be submitted 
along with my testimony. 

Before I introduce Work Recovery’s representative, let me make 
it clear that I am not here to endorse this company or the product. 
I do, however, believe that the utilization of technology in the dis- 
ability evaluation process is something that is worth considering. 
While technology such as ERGOS cannot address the rapid growth 
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in awards for mental impairments, and that is something I am 
sure you want to address as well, I believe that this concept is well 
worth considering in the context of other impairments. 

I have asked Mark Dakos, vice president for Intergovernmental 
Affairs, Work Recovery, Inc., to join us today to make a brief pres- 
entation to the subcommittee. I hope you will be as interested and 
intrigued as I was when I heard about this. Now I will turn it over 
to Mr. Dakos. 

Mr. Dakos. Thank you, Mr. McCrery, for your introduction. 

Mr. Chairman, Mr. Jacobs, and members of the subcommittee, 
thank you for allowing our company. Work Recovery, Inc., to speak 
on the issue of improving the Social Security Disability Insurance 
Program. 

Work Recovery, Inc., is the developer of the ERGOS work simula- 
tor, which is a functional capacity evaluation system that is used 
on an international basis to assess the residual functional capac- 
ities of individuals with disabilities. The ERGOS work simulator 
was developed by an interdisciplinary team that includes occupa- 
tional medicine, industrial psychology, physical therapy, occupa- 
tional therapy, vocational evaluation, industrial engineering, and 
industiy. 

The system has been employed in Workman’s Comp, cases, 
Americans With Disabilities Act compliance situations, long-term 
disability claims, courts of general jurisdiction, and even in Social 
Security disability cases, both at the initial determination level and 
at the administrative law judge level. 

Work Recovery, in noting the new plan for a disability claims 
process, supports the efforts of the reengineering team with respect 
to the functional capacity evaluation. Individuals veiy capable from 
within industry, from many walks of the disability industry, appear 
to address the issue and they have done, actually, quite an admira- 
ble job. 

We were quite surprised to see the plan. Frankly, we did not ex- 
pect that this was going to be forthcoming from Social Security and 
we feel it is a bold step to make the changes necessary to develop 
a more effective disability evaluation system. 

A major issue that needs to be addressed is the philosophical dif- 
ference, though, between functional and disability evaluations. In 
the disability model, the reinforcement to the worker is what they 
cannot do. In the functional model, you need to be able to tell an 
individual what they can do. This is important because if we are 
going to talk about reintegration of the individual back to the work 
force, they are put back into the labor force based upon what serv- 
ices they can provide through their capacities to the employer. 

Unfortunately, we reinforce the disability model throughout the 
entire process. The individual is always told what is wrong with 
them. It is a diagnosis. It can be the doctors that are telling them, 
it can be the attorneys that are telling them, and, frankly, we have 
set up a gain issue that exists from the standpoint that if you qual- 
ify, you will receive benefits. We need to change that emphasis to 
reintegration back within the labor force so we can put these indi- 
viduals back on the productive rolls. 

The issue of function versus disability is already presenting itself 
in the disability determination process. The initial determination at 



168 


the DDS level is based upon medical listings. At the ALJ level, 
however, legal precedent and the discretion of the judge are cited 
as the reasons for granting an allowance. However, in nearly all of 
the appealed cases, the determining issue is the residual functional 
ability of the individual. This appears to be the gap that explains 
the high rate of overturns of initial denials at the appeal level. 

We also recomize that in performing the evaluation, it needs to 
be standardized, objective, and free from evaluator bias. ERGrOS 
has taken all that into consideration. We do not use normative pop- 
ulation ^oups in our evaluation process. The ERGOS is also capa- 
ble of being administered in several different languages. 

It is also necessary to discuss the importance of establishing a 
functional baseline for consideration of performing work-related ac- 
tivities. The functional capacity evaluation allows for the basis to 
accurately assess improvement or deterioration of the condition of 
the individual in the continuing disability review process. 

Finally, I would also like to point out that Work Recovery has 
reviewed the proposed demonstration project that will be presented 
to you by a later witness, Mr. Allsup, and we believe that this proc- 
ess, this case management process, is appropriate and actually 
takes into consideration the necessary steps for appropriate 
reintegration into the work force of individuals with disabilities. 

We also feel that the vocational rehabilitation effort will be more 
targeted and less costly than conventional rehabilitation services. 
This is specifically due to the fact that the counselor will have a 
clear picture as to the extent of the individual’s functional capabili- 
ties and how they relate to the world of work. 

I would like to thank you for your time and your consideration 
this morning. 

[The prepared statements and attachments follow;] 



169 


Statement of Congressmam Jim McCrery 
Before the Subcomnittee on Social Security 
House Hays and Means Committee 
May 24, 1995 

Mr. Chairman, first let me thank you for giving me this 
opportunity to address your Subcommittee this morning. 

As you are all well aware, there has been tremendous 
growth in Social Security disability programs during the past 
10 years. The Disability Insurance program has increased 
more than 41%; the Supplemental Security Income program for 
adults by 78%; and concurrent (eligible for both DI and SSI) 
disabled adults by over 100%. The combined cash benefits in 
both DI and SSI increased from $26 billion to $57 billion 
during that same time frame. Clearly, these increases are 
cause for concern and I applaud the Subcommittee' s efforts to 
address this tough issue. 

Having spent several months tackling the SSI childhood 
program, I know just how tough it can be. But I also know 
that there is a tremendous need for a fair and equitable 
disability program which is effectively managed, correctly 
determines eligibility, reviews a beneficiar/ s record in a 
timely manner, and clearly promotes a return-to-work approach 
by both the payer and the payee . 

The Disability Reengineering Process which the Social 
Security Administration has begun is a step in the right 
direction. However, I hope that this Committee will ensure 
that the Agency makes every effort to exceed the timetable 
for reform which it has outlined. We simply cannot tolerate 
the backlog of more than 1.8 million Continuing Disability 
Reviews and the annual increase of more than 500,000 cases. 

I believe there are more efficient and effective ways to 
manage the new applicants as well as the current caseload. 

To this end, escploring the use of additional technology to 
enhance and speed the disability adjudication and review 
process is a concept well worth considering. 

I understand that the Social Security Administration now 
uses computer profiling and beneficiary questionnaires to 
more efficiently target Continuing Disability Reviews. But 
given the tremendous advances in technology throughout our 
society there are many more areas where technology can be 
used: computeri 2 ation of an individual' s disability 

application and records, tracking and securing medical 
evidence as well as determining one' s functional capacity to 
work. 


The use of neutral technology to provide an objective 
assessment of an applicant' s or beneficiary' s ability to 
perform work would be a clear step forward. I have recently 
learned about a company. Work Recovery, Inc. of Tucson, 
Arizona, which has developed ERGOS, a computerized system 
which measures an individual' s functional capacity to work. 

I was extremely impressed when I heard about this technology 
and wanted the Committee to learn of its attributes. 

ERGOS is already used in the private sector and on a 
pilot basis by the Disability Determination Services in 
California and Arizona. Installation of the ERGOS technology 
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at a Kentucky Toyota plant has decreased annual claims 
payments from several millions to under $1 million. 

Work Recovery has also begun to work with the U.S. 

Postal Service in their proper payment of Workman' s 
Compensation claims, and, as important, to determine the most 
effective methods to return an individual to work. After 
utilizing ERGOS to evaluate 5 injured workers, the U.S. 

Postal Service was able to return those employees to 
productive employment at an annual savings estimate of nearly 
$400,000, including foregone medical costs. The summary of 
"customer satisfaction" from the Postal Service will be 
submitted for the record. 

Before I introduce Work Recover/ s representative, let 
me be clear that I am not here to endorse this company or its 
product. I do, however, believe that the utilization of 
technology in the disability evaluation process is something 
worth considering. While technology such as ERGOS cannot 
address the rapid growth in awards for mental impairments — 
something which should also be addressed — I believe this 
concept is well worth considering. 

I have asked Mark Dakos, Vice President for 
Intergovernmental Affairs of Work Recovery, Inc. here today 
to make a brief presentation to the Subcommittee. I hope the 
Subcommittee will be as interested as I am in the possible 
application of this technology in the disability evaluation 
process . 

Thank you again for the opportunity to be here today. 
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United States 
Postal Service 


May IS, 1995 


Mr. MaitDakos 

Director rflntcrgovcnunentai AfEain 
2341 S. Fridns, Suile 14 
Tucson, AZSS7 13 

SUBJECT: Results of ERGOS Testing 
E)earM^: 

As you are aware, dte U. S. Postal Service in Tucson. Arizona has been utilizing the ERGOS in attempts 
to return iiyurcd wockeis bock to productive enq)loymenL You have ask th^ 1 give you a brief summary 
of our accomplishinents as of this date. 

We started your service tbe first part of January 1995. Since that time we have had the opportnoity to 
send five (5) employees fiv ERGOS testing Although I am not at liberQ' to give names or social security 
numbers on they individuals, you are aware of those employees who have participated in this 
examinatioo. You may use tbe results of the test, however I am a-<lring that you black out ihe names and 
social securfiy nomben of tbose indhruhtals. 

ThefirstiD£vidaalwasanemployeeMitwoikingmrBceiptGfS2.5U.00every28days. Thisequalsan 
annual pay ni cM <]f $33,647.00 net tt) tbe employee. Her treating pbysiciaa refused m allow her to return 
to any form of etnploynient. Once the results cf tbe ERGOS was completed and presentod to tbe treating 
physidan, he agreed she could letum to an accommodated position. This occurred in January 1995 and 
the year to date savings has been over $10,000.00. 

Tbe next fiair individnals wete receiving $1,908.00 compeasatioo and unable to p er fi j n n their tud jobs 
solely based on sub je ui ve couqrfaints of the employees. As a resnlt, tbe Postal Scrace was required to 
replace those employee, with others, in an overtime status td time and a half. This equaled ^762.00 
emy 28 i%s of employee leplacemeaBL Tbe results <tf the ERGOS was presented to the various 
physicians and fiuee of die enq>ioyee$ vm released to fiiU duty, w^ one being released to fiiU duty with 
a restrictioa of no lifting over 40 lbs. This was easily accommodated 

To give you a total saving to the Postal Service <m the five cases dted above we must take the total 
compensaboa being paid every 28 d^ |rius replacement cost in overtime required to service their routes 
during their absence. Although I cannot give you exact figures, I can provide you with appeoxioKUe 
numbers which should accurately reflect the savings. Also in order to pve you full oedit for these results 
I will show the awmiaJ savtogs involved in these cases. 

Again. above figures do not indude the additional three (3) employees scheduled for testing this 
rrtonth. Those results will be fwthetHoing should you request those statistics. 


1. P a ymeas made every 28 days (5) cases SIO.143.00 

2. Repiacoantatt cost every 28 days (5) cases S15,214.50 

Total: $25,357.50 

3. The anniMl savings is (13 payments per year) $329,647.50 

4. Year to dale savings is (ba^ oo 5 month savings) $126,787.50 


Tbe above r^imatrK lie based on tbe actual earnings trf the employees involved I placed an annual 
savings on this report ts I am confident that these cases would have exceeded a year in duration bad it not 
been fiv tbe use of ERGOS. 

I am also pleased to anaounoe that our Phoenix IMscrict (^Rce has now started to utilize the services at 
Work Reajvery ^ERGOS) akmg with our Denver fiKiUQ'. I am confident their results will be as positive 
as (HUS. 

I hope this rcptxt helps you and if you wish to use our success and share (his with others please fee! free to 
do so. If you have any qnestioos Hoarding fids coirespooder>ce please feel free to contact me at (520) 
620-5073. 


Respectfully, 


i Whitmaista 
Hiuwati Resources 
Tucson, A2 85726-9431 





172 


TESTIMONY 

OF 

MARK DAKOS, VICE PRESIDENT INTERGOVERNMENTAL AFFAIRS 
WORK RECOVERY, Inc. 

Tucson, AZ 

Committee on Ways and Means 
Subcommittee on Social Security 
U.S, House of Representatives 

May 24, 1995 

Thank you Congressman McCreiy for your introduction. 

Mr. Chairman, Mr. Jacobs, and Members of the Subcommittee, thank you for allowing 
our compaity. Work Recovery, Inc., to appear before you on the issue of "Improving the 
Soda! S^urity Disability Insurance Program." 

Introduction of ERGOS^ 


Work Recovery, Inc. of Tucson, AZ, is the developer of ERGOS'"^ Work Simulator, 
a functional capadty evaluation system that is used on an international basis to assess the 
residual functional capadties of individuals with disabUities. The ERGOS^ Work Simulator 
was developed by an interdisciplinary team that included persons from the fields of: 
occupation^ medidne, industrial psychology, ph>^ical therapy, occupational therapy, 
vocational evaluafion, industrial engineering and industry. 

The ERGOS^ Work Simulator is a five-panel free standing unit which uses 
computerized testing components to measure an individual’s physical and functional 
capadties as they relate to work performance. The entire system, consisting of five separate 
testing units, measures the following areas of work performance: static and dynamic strength, 
whole body range of motion, work endurance, standing and seated work tolerance, upper 
extremity strength and seated work range of motion. 

Each of the ERGOS*^ units operates in two separate modes: as a physical/functional 
capadties evaluation and as an individualized work conditioning/treatment program. Work 
Recovery-owned facilities and other professional afiiliates throu^out the world are also able 
to provide evaluation services, restorative therapy and work re-conditioning using ERGOS^ 
to ensure controlled measurement and an effective retum-to-work environment. 

The ERGOS^ Work Simulator allows for direct comparison of the performance of 
the individual to the specific physical demands of the 12,741 job titles defined by the 
Dictionaiy of Occupational Tifle?^ (U.S. Department of Labor, 1991) or to the spedfic 
standards of performance for any job with an employer. The comparison allows for an 
appropriate icientification of the mismatch that may exist between a worker’s capabilities and 
the performance criteria necessary for the job. It also provides for the appropriate ergonomic 
modificatioD of the work site or Ae development of appropriate alternate work in order to 
return that individua! to a productive work life. 

The ERGOS™ Work Simulator has been used in worker’s compensation cases, 
Americans with Disabilities Act compliance situations, long term disability insurance claims, 
courts of ^neral jurisdiction, and in Social Security Disability cases at both the initial 
determination level and at the hearings level. The objective measurements of ERGOS*"^ 
have been upheld in ail adversary settings. f 

With the Scxrial Security Administration’s Disability Reengineering Prcx^ess stated 
^mmitroent to extensive use of technolo^ to determine an applicant’s or beneficiary’s 
functioDarcapadty to work, the ERGOS^ offers a unique and cost-effective opportunity to 
assist the Disability Determination Serviees^to make the correct decision the first time, based 
on tangible, measurable data. The u^ of neutral technology to provide an objective 
assessment for both initial and CDR determinations could be a tremendous asset to the 
program. 
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The Disability Evaluation Process 

The Social Security Reengmeering Team has begun to undertake the bold steps 
needed to develop a more effective disability tystem. Their support of the use of technology 
to determine an individual’s functional capacity to participate in the labor force is especially 
of interest. 

However, a major issue which needs to be addressed in any successful reform plan 
is the phii(»ophical difference between functional assessments and the current disability 
evaluation. The disability model serves to reinforce to the individual claimant what is wrong 
with them and why they are unable to perform appropriate work hmctions. The functional 
model establishes the individual’s capabilities and, if at all possible, helps them to identify 
functions that can be performed on a gainful basis in the open la^r market. 

The issue of function vs. disability already presents itself in the disability 
determination process. The initial determination at the State Disability Determination Service 
is based upon medical listings. An individual who meets or equals the medical listing 
becomes a disability beneficiary. 


At the Administrative Law Judge level, legal precedent and judicial discretion are the 
reasons for granting an allowance. However, in nearly all appealed cases, the determining 
issue is the residual functional ability of the applicant Hiis appears to be the gap that 
explains the high rate of overturn of initial denials made by the Disability Determination 
Service level. 

Work Recovery has begun to work with the Disability Determination Services of both 
Arizona and California, on pilot programs, to provide functional capacity evaluations at the 
initial determination level. It is important to note that there was some concern among the 
medical community that an ERGOS''*^ evaluation of functional capacity would replace the 
need for medical evidence. However, that is not the case. The ERGOS™* does not provide 
a medical diagnosis. The ERGOS’^ evaluation determines one’s abOity to perform the 
functions nece^ary to obtain and support employment in the labor force, regardless, or in 
spite of^ one’s diagnosis. 

Questions are often raised regarding the use of ERGOS^^ to evaluate those with 
mental disabilities. The ERGOS’** Work Simulator can be used to evaluate the functional 
capacity of any individual. The four key fki^tors which are taken into consideration are the 
observed behaviors of the evaluee, the monitored heart rate, the use of the coefficient of 
variation in order to measure the consistency of effort, and the methodS'fime-measurement 
(MTM) standard for evaluation of the performance according to industrial 
engineering«1ndustry standards. The objective of the functional capacity evaluation is to 
determine an individual’s ^ility to effectively function in the work force, not to provide a 
diagnosis of a particular form of mental illness. 


Retum-to-Work Approach 

The ERGOS^ Work Simulator has been developed based upon the belief that 
reintegration of a disabled worker into the employer community is dependent upon the 
ability to perform work, not the nature of the disability. Thus, the functional assessment, a 
standardized and objective measure, free from evaluator bias, is a tool which can assist the 
retum-to-work plan. Once an employer is informed of the potential for an employee to again 
become productive, the job site or job can be adapted to the employee’s nee^ and abilities. 

The evaluee always has the opportunity to determine whether or not he/she has the 
capabilities to perform the physical demands of work activities without the potential for 
embarrassment at a job site, which could further impede that person’s drive to return to 
work. 


Many companies throughout the world (the ERGOS^ evaluation can be administered 
in several different languages) have begun to establish an ERGOS™* baseline of functional 
capacity to perform specific work-related activities. Such a baseline Functional Capacity 
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Evaluation (FCE) allows later measurement and accurate assessment should a worker 
beccnne dis^led: this baseline be used to monitor a worker’s physical improvement or 
deterioration. A baseline can also be utilized by the Social Security DisabDity process^ at the 
initial and the Ccmtinuing Disability Review stages. 

Though there is often the temptation to use a functional capacity evaluation 
instrument to 'find fakers,” the test is far more useful in providing an atxurate assessment 
of residual functional ability, taldng into consideration both the physical and mental demands 
of work. 

The a)st of an ERGOS^ evaluation ($450-$795 per evaluation in worker’s 
compensation cases) is significantly outweighed by the benefits that are achieved. In worker’s 
(XHnpensation cases the evaluation is equivalent to approximately 2*3 weeks of temporary 
disability costs. In siUiations where an appropriate job site modification or accommodation 
can be achieved, the savings can be tremendous. The additional disability benefit costs, 
potential for vocational rehabilitation services, and the additional medical costs to monitor 
an individual while th^ continue in off-work status can be significant. 

Additionalty, the cc^t of being forced into a disabled status, as opposed to a 
producfive status, is significant to the individual with the disability. The opportunity to return 
to suitable, gainful emplttyment far outweighs the benefits received through Social Security 
Disability income and Medicare. Unfortunately, the methodology to safely return an 
individual to the l^x)r force has previously been non-existent. The ERGOS^ Work Simulator 
provides the answer necessary to achieve the successful reintegration of the worker back into 
the iaboT force, and restore that individual as a productive taxpayer rather than a tax/benefit 
receiver. 

Work Recovery Inc. e:)q>ect$ to be able to provide within the next several months 
tangible a>st/benefit data regarding disabDity and retum-to-work, in particular, cost-benefit 
analysis focused upon the Social Security Disability Program and the Disability Insurance 
Trust Fund. 


Proposed Demonstration Project 

PAAR: Project Administration, Assessment and Reemployment, a team effort to 
assKt Sodal Security in its improvement of the Disability program , will be discussed in detail 
by Jim Allsup of t^ Allsup Co., the team leader. Work Recovery, through its functional 
assessment role would participate in the project. We believe that the demonstration project 
is appropriate, will be successful and would appreciate consideration by this Committee. 

From our experience with the ERGOS™ Work Simulator in assisting in the return to 
work of several hundred thousand individuals with disabilities to the labor force, the 
proposed project spears to be appropriate and the probability of success appears to be quite 
good due to the nature of the intervention that will be conducted. Furthermore, the 
vocational rehabilitation effort will be more targeted, and less costly than conventional 
rehabilitation services. This is specifically due to the fact that the counselor will have clear 
picture, through ERGOS^, as to the extent of the individual’s functional capabilities and how 
th^ relate to the world of work. 

The crf^ective of the demonstration and, indeed, all disability programs is to return 
the individual to work, if at all pc»sible. It is important that the work opportunities be 
suitable, gainful employment 'Make work” programs often de-motivate individuals and prove 
costty to that employee when the position ends and he/she is without appropriate skills and 
the pltysical aHlities to perform work in the open labor market. The result is a return to the 
Social Security Disability Insurance rolls and a renewed fear of trying to venture from the 
false security of a disability program. 

Work Recovery belies that the ERGOS™* Work Simulator can provide the integral 
link n^ded to assess one’s fiinctional cap^ity and return to productive participation in the 
national work force. 

Thank you for the opportunity to present the ERGOS’*^ Work Simulator. 
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Testimony 

Before the House Committee on Ways & Means 
Subcommittee on Social Security 
May 24, 1995 

Hearing on "Improving the 
Social Security Disability Program" 


By 

Allsup Inc. 

Social Security Disability Case Management 

Jim Ailsup, President 
300 Allsup Place 
Belleville, Illinois 62223 
(800) 854-1418 

By 

Work Recovery, Inc. 

Functional Assessment Evaluation 

Mark Dakos, Vice President 
2341 S. Friebus, Suite 14 
Tucson, Arizona 85713 
(800) 332-3746 

By 

National Rehabilitation Network 
Rehabilitation Services 

Bob Lancaster, President 
Cascade Rehabilitation Counseling, Inc. 

4601 N.E., 77th Avenue, Suite 250 
Vancouver, Washington 98662 
(800) 234-801 1 


- A Three Phase Demonstration Project - 
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"Moving Fram Dependency To Rehabilitation 
and Retam To Work" 

A Public-Private Demonstration Proposal 
To Assist the Social Security Administration in its 
Redesign of the Disability Process 


Over the last year, both the general public and their elected representatives in Congress have 
become increasingly aware that federal disability programs confront major prt^lems. These problems 
stem fr(Mn the unprecedented growth in program participation, and media allegations of fraud and 
abuse in the SSi pro^am by various groups including elderly immigrants and drug and alcohol 
addicted indmduals. Due to shriidring federal resources, a critical review of the federal disability 
program indicates thm lilre federal welfare prc^rams, its structure may inadvertently tr^ the disabled 
in a cycle of dependency frmn whidi diey have little incentive to escape. 

This proposed demonstration addresses these concerns by providing the means for the disabled 
to move from dependency, to rehabilitation and return to meaningful work. With the cocperation of 
the Social Security Administration (SSA), this proposal can be implemented immediately. It provides 
methods to ensure that the buly disabled are assisted expeditiously, while at the same time performing 
timely continuing disability reviews and est^lishing fraud and abuse prevention measures. 

TTie Problem 

Frcnn 1985 to 1994 the number of DI and SSI recipients increased from 4.2 million to 7.2 
million, or 70 percent. About SO m 60 percent of this growth has occurred just over the last three 
years. The backlog of unprocessed claims now totals nearly one million, with forecasts for new 
claims showing continued dramatic accel«ation over the foreseeable future. The continuing disability 
review backlog is now at 1.8 millkm, with about 500,000 additional cases coming due each year. 
With this growth, total federal costs, including monthly cash benefits and Medicare and Medicaid 
health coverage, amounted to $107 billion in 19^. Furthermore, in 1994, Congress reallocated PICA 
payr(4i taxes to transfer iikm« dian ^40 billion from the Old Age and Survivors Trust Fund into the 
Dl Trust Fund by the end of 2003. Thus, the disability crisis threatens U) further undermine Social 
Security for retirees, beyond the already rapidly shrinking worker-to-retiree ratio. 

Spiralii^ costs, indicative of an mitdated and ineffective disability program, prove that the 
problems and complexities of 1995 were never envisioned when Dl was enacted in 1956. As a result, 
both pro^am structure and administration must be redesigned. Administration redesign can be 
acxx)mplished relatively easily and quicldy if the Social Security Administration is receptive to and acts 
on new ideas and measures like those introduced in this proposal. Program structure redesign would 
be aided in part by the information and r^ults produced from the return to work option demonstration 
we are proposing. To hs oedit, the Social S^rity Administration is moving as fast as it possibly 
can to address the problems within hs control. But unfortunately, its pace is far too slow given the 
magnitude of these problems; and equally unfmtunate, some of the problems are beyond its control. 

A Petnonstration Project of Public-Private Partnership 

Due to this reality, the proposal we make to the Social Security Administration is a challenge 
to be creative and flexible in a demonstration with us that in some ways radically alters their existing 
plans and timet^les. At the same time, however, our proposal seizes on two major administrative 
redesign d^isions the Social Security Administration has already made and aligns them with other 
new ideas and already proven suo^essful new measures. These new ideas and measures, in nirn, 
would help the Social Security Administration for the first time exen at least some degree of influence 
on facmrs that up until now have been totally beyond the Social Security Administration’s control. 
But rather than insinuate our prc^xisal is the solution to most of SSA’s administrative problems, let 
us show what we know is possible through a demonstration. However, a successful, productive 
demonstration depends directly on the Social Security Administration's willingness and ability to be 
bold, creative and receptive to new ideas, some of which go beyond the Social Security 
Administration’s sta^ plans. 
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The Social Security Administration has uJcen the first major necessary step to problem 
resolution by agreeing that it needs assistance from third parties. It has followed up by commencing 
discussions with numerous third p^ies, seeking cHitside assistance and insight. Though its effort is 
sincere and absolutely necessary, the current "shot gun” approach u> third-party interaction will not 
suffice. It must be aaompanied by a *rifle” approach through the prc^r coordination and integration 
of key third-party partic^Kints in ^ Social SMurity Administr^ton disability process. Our proposal 
provides this absolutely critical and irreplaceable (^ordination and integration. 

For a demonstration widi SSA, we have assembled a group of Fortune 500 employers and 
private disibility service providers rq>resenting health care, rehabilitation, disabili^ insurance, health 
insurance and SSA claimant representation. This group of companies has agreed to work together 
toward the common goal of identifying and returning disabled employees to work in the shortest 
timeframe possible through the proper coiwdination and delivery of our collective services. Our 
mission is focussed on intervening early in the disability, providing the disabled individual immediate 
access to the services, education and information that is critical to successful and timely rehabilitation 
and return to work. Tltis group includes two key components SSA is relyii^ heavily on for 
assistance-the authorized claimant representative and the reh^ilitation provider. SSA’s reengineering 
plans to pay new claims ^ter call for the "outsourcing* of the development of the medical file to the 
claimant representative, with the representative being delegated specific duties and responsibilities to 
assist SSA with ns mission. SSA*s reh^ilitation plans call for the implementation of its new 1994 
regulation that is designed to give the rehabilitation provider early access to SSA recipients; access 
that up until now has been in effect, denied. But not only does our group of providers represent 
critical components of SSA*s existing plans, we also represent the complete range of assistance needed 
by the individual when he or she becomes disabled. And with our services properly coordinated and 
integrated in an agreed upon delivery system, this system represents the best possible hope of 
returning disabled individuals to productive work activity in the least amount of time. This serves the 
interests of the disabled individual, SSA and the American FICA taxpayer. Our proposal contains that 
necessary coordinated and integrated delivery system. 

Interestingly, all of the disability and health plans in this country are designed to integrate with 
each other, with Social Security and Medicare serving as the foundatbns for all odier plans te build 
upon. But true integr^ion has never been possible because no one has ever managed the integration 
”pr(xess.” Absent this "managed imegration," waste, duplication and unnecessary (X>sts go 
unchecked, with SSA bearii^ the brunt of the impact. This proposal applies managed integration 
while simultaneously protecting and serving the interests of both SSA and individual claimants. It 
accomplishes this by utilizing SSA"s sanctioned private secUH* "authorized claimant representative” as 
the core of a new public-private disability service delivery system. The private representative, already 
regulated by SSA, not only serves SSA’s interests by timely and judiciously developing the medical 
flic, but performs "double duty’ by also saving as the "connecUM*," or coordinator and integrator, 
between SSA and the many ocher disability and health plans. 

Work Recovery. Inc. 

The "Plan for a New Disability Claim Process" published by the Social Security Administration 
(September 1994) has taken a bold step in recognizing the need for a standardized measure of 
floKtional ability to assess an individual's capabilities to perform the baseline demands of work. This 
assessment process not only enables the Social Security Administration to evaluate whether or not an 
individual has the baseline abilities to perform occupational demands, but it also provides the basis 
upon which a re-int^ration of the individual to the labor force can be made. Although a disability 
recipient may meet the statutory criteria for benefits, in many cases that individual may be able to 
return to work with appropriate modifications at the work site or by using transferable skills in an 
alternate occupation in which the physical demands have been adjusted to accommodate the worker. 

The necessity of coordination and integration becomes paramount for whom the standardized 
measure o/ functional ability takes place. Early intervention measures by the claims representative 
coordinated with the disability insurer, a rehabilitation provider and an employer can result in 
appropriate jobsite modifications or consideration of alternate occupational duties which will result in 
a return to suitable, gainful employment. Unfortunately, the current process of the Social Security 
Administration uses a limited medical examination that does not provide a functional baseline upon 
which a return to work plan can be considered or realistically implemented. Even with a denial of 
D1 or SSI benefits the result is a shifting of the financial burden or continuation of the individual on 
other government-sponsored programs (e.g,, AFDC, Food Stamps, General Assistance, etc,). 
Unfortunately, the allowance of DI or SSI benefits usually signifies the end of all efforts to attempt 
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to find employment on the part of the individual for who benefits have been gran^. 

However, in the private secUM* it is common for employers to work cl(»ely with disability 
insurers and rehabilitation providers to create a disability management "plan" tailored to returning 
disabled employees to work at the earliest possible point in time. One such plan involves an exclusive 
arrangement between Woric Recovery, Inc., the manufacturer of the ERGOS** Work Simulator and 
a provider of employer-employee return to work services, and Fortis Corporation, a major disability 
insurer. The two have combined their products and services to facilitate the needs of both employers 
and employees in returning the injured or dis^led winker to appropriate employment as soon as 
ptnsible. 

Work Recovery utilizes its new state-of-the-art ERGOS“ Work Simulator to assess, and 
sometimes improve, an individual’s physical capacity for a particular job; it then may work with the 
employer to alter that job to fit the individual’s capabilities. At the same time, the insurer’s disability 
plan pays fOT most of the employer’s expenses associated with making the necessary modifications to 
comply with the Americans with Disabilities Act (ADA). It also reimburses the employer up to 50 
percent of the first month wages when they accept a claimant into a trial work program, arid continues 
to pay the claimant disability payments if the impairment prevents the individu^ from earning monthly 
wages of at least 80 percent of pre-disability wages. These same innovative measures in a well 
coordinated "team* environment can also be applied to D1 recipients. The issue is assembling the 
team and cowdinating and integrating their services u> create a disability delivery system designed to 
serve both SSA’s and the disabled individual’s interests. 

Components and details of our delivery system that we prop(»e to use in a demonstration with 
SSA are listed in the following pages. They have been carefully crafted to address all of SSA’s major 
disability problems that up until now have seemingly defied solution: 

(1) The timely payment of legitimate claims. 

(2) The establishment of a baseline of functional abili^ 

(3) Early access to rehabilitation services, including both dependency and return to work 
options. 

(4) Timely continuing disability reviews. 

(5) Fraud and abuse prevention. 

Also listed are our demonstration needs, each of these items having a direct impact on the 
degree of success of this project. The more SSA responds to meet these needs, the more successful 
the project. As the demonstration project designed to address all of SSA’s disability problems, we 
can only hope and trust SSA shares our motivation and desire to succeed by striving to meet these 
needs. 


Early Claimant Intervcntioii/ Access Qiiitade_tfae SSA Field Office. When DI was enacted 
in 1956, the sole source of SSA disability assistance was the local SSA district office. Today 
in 1995, an entirely new, virtually unused alternative distribution system exists. This new 
system consists of third parties all financially motivated to make SSA disability services 
available due to the mult^le benefits the disability award now produces for third parties. It 
is important to note this alternate system did not exist in 1956 because these multiple benefits 
for third parties did not exist. These benefits consist of the monthly income utilized by 
employers and disability insurers to offset their own disability plan liability. They consist of 
the 1 1 month extension of COBRA health benefits guaranteed under COBRA law (from 18 to 
29 months), important to all health care providers. They consist of guaranteed Medicare 
enthlemem upon the SOdi month of disability, important to health care providers, employers 
and health insurers. And they will also soon omsist of {»ymem for early relud>i!itation 
services via the new SSA rehabilitation regulation. Thus, our demonstration partners are 
motivated to work together to identify SSA-eligible disabled individuals early. Claimants will 
be "intercepted* at any one of a variety of points in our delivery system before entering a SSA 
district office for services. Once intercepted, they will immediately be referred to the 
authorized claimant representative for interview, screening and application, if appropriate. 
Since the claimant representative’s fees are contingent only, only legitimate claims will be 
referred to SSA. All claims will be referred to the appropriate SSA district office by mail 
only, accompanied by the full develq)ment and documentation previously made available to 
the claimant representative by demonstration partners. With each claim file will be a short 
brief addressing the relevant medical llsting(s) and/or vocational rule. SSA's role will be 
limited primarily to that of adjudication, as currently envisioned in their reengineering plans. 
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Proper/Tiineiy _CQcr««in a*inn and inteOTtk m Of All Releyant. Public and Private. 
Disabilhv mnA H«^irii itowfits. EHie to the fragmentation of this country's many public and 
private benefit plans, proper (xxxrlinatkm has become extremely difficult, if not impossible. 
Disabled individuals routinely fsdl through die cracks of these many plans, in turn m^ing the 
task of rehabilitation that mucb more difficult. How can a disabl^ individual even begin to 
psychologically prepare fOT reh^iliuuion if he or she has no disability income or health 
insurance? in this demcMistration we will utilize specially trained authorized claimant 
representatives well v^sed in aU major benefit plans, disability and health, and how they are 
designed to coordinate and int^rate with each other. It is important to note that SSA claim 
representatives employed by SSA do not receive sucb training. Our claimant representatives 
will coOTdiime Dl and SSI benefits widi privaie disability insurance, workers compensation, 
state disability plans and otho- relevaiu p^lic and private disability plans when appropriate. 
Available dotmmeiuation fnnn these plans will be accessed and utilized to help develop ^e file 
for SSA purposes. Prospective li^icare endtlement will be coordinated with extended 
employer healdi plans beyond 30 months of disunity, normal employer-provided 18-month 
COBRA coverage, extended 19 to 29 month COBRA coverage if disabled for SSA purposes, 
workm compensatkm, available Medigap plans for die disabled, and other health benefits 
when appropriate. This ccMiiprehensive cooitiination of multiple public and private disability 
and healdi benefhs by qik entity is ui^ptecedented, but absolutely critical to the ultimate 
success of SSA rehabilitation efforts. Advocates for "single payer" health insurance envision 
the single payer as the cmly solution to sin^lifying fragment^ and complex health insurance 
systems. This demonstration vddi SSA will prove there is an alt^native. It can serve as the 
model for oth^ to follow. 


We also want to note that we want to ensure to the greatest extent possible sufficient 
diversity in the daims we process. As such, we are willing to work with SSA to secure other 
means of referred claimants if the Agency feels it would be appropriate to reflect the proper 
diversity. 


Re^ucadon of SSA < 


■cv and Maximize Return to Work 


Optioiis . Our authorized claimant representative’s initial interview with SSA applicants will 
be totally unlike the interviews curTe.Tdy conducted in SSA district offices. In addition to early 
access to claimants via an altmiate distribution system and comprehensive coordination of 
benefits, we will simultaneously conduct SSA god rehabilitation evaluations. Our rehabilitation 
perscHinel will evaluate die claimant for rehabilitation purposes while our SSA claimant 
representative evaluates for SSA purposes. For those individuals who appear to be SSA 
candidates aod rehdiilitation candidates, prospective SSA benefits will be communicated as a 
rehdiiHtation device <Mily. Benefits will be communicated as "financial assistance to help you 
return to work" in die form of "temporary” monthly income, "potential Medicare entitlement 
if rehabilitatkm efforts have not r^umed you to work within 30 months of the start of your 
disability," and a "nine month trial work period that will allow you to attempt to return to 
work and receive both SSA benefits and wages." This specialized message, delivered early 
by a disability specialist, away from die typical multi-issue SSA district office environment, 
can play a critical role in motivating the disabled individual to return to work. Coupled with 
the opportunity to return to work via access to early rehabilitation services, and financial 
security dirough the controlled coocdinatioo of disability and health benefits and the timely 
payment of the SSA disabiliQr claim, the potential for successful rehabilitation has been 
maximized absent an abscdute requirement to accept rehabilitation services. 

Immediate Referral Pt Authorized Bf presentativc To Rehabilitation Network . 

The Naty wifll Rghahilitatinq Network 


Since current SSA plans cadi for the heavy reliance on both the authorized claimant 
representative and rehabilitation provider, this demonstration will directly connect these two 
SSA partners. Once we have identified a disabled individual as both a rehabilitation and SSA 
candidate, immediate referrals to both parties will be made. We have agreed to utilize a 
national network of rehabilitation providers to provide Social Security claimants with both 
convenience in location and choice of service. The National Rehabilitation Network (NRN) 
is composed of rehad>ilimion providers experienced in providing services in workers 
compensation cases, who art nationally based and will provide approximately 200 service 
office locations across the nation. Tlie claimant will be referred to a rehabilitation provider 
in the network within a 50 mile radius of home. If more than one rehabilitation service 
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provider is within the 50 mile radius, the claimant will be referred from a provider list in 
rotation to the next available provider. Where more than one provider exists the claimant will 
have the opportunity to ask for another referral where there is no compatibility with the 
provider’s counselor. 

To insure the quali^ of rehabilitation services. National Rehabilitation Network 
providers have agreed to the following criteria: 

1. To comply with all state licensing requirements for rehabilitation providers. 

2. To adopt the Code of Professional Ethics promulgated by NARPS. 

3. To comply with national reporting and quality control standards demanded by 
Social Purity Administration. 

The key to the success of returning dis^led workers to work in the workers 
compensation arena is early intervention with reh^ilitation services at first reporting of the 
disability. We believe that the Social Security Administration should consid^ experimenting 
with early rehabilitation services for individuals as they become eligible ftH* benefits. This 
model has been very successful in the private sector in workers compensation cases, used by 
both the employer and long-term disability insurer. We are recommending services to Social 
Security that we currently provide and know return peqjle to work and to happier and 
productive lives. 

Members of the National Rehabilitation Network have agreed to provide the Social 
Security Adminbtration with cost effective rehabilitation services, not to exceed a cap of 
$1,700 to $2,000 per person. This fee would not include the cost of an evaluation by a 
functional assessment tool, not to exceed $450 per person. These charges to return disabled 
individuals to work are offset by the average monthly Social Security benefit which is 
approximately $660 a month and the average benefit duration is six years or $47,520 in total 
benefits. With early intervention services, at the cost of less than $2,500 per worker, there 
is the potential of saving nearly $40,000 per worker on the average disabled individual 
returned to work. 


Our authorized claimant representative will submit a fully developed, document and 
presented claim file to the SSA district office, while simultaneously referring our rehabilitation 
analysis to a participating rehabilitation provider. Our claimant representative will then move 
into a claim management capacity, coordinating and communicating all subsequent relevant 
activity with both the SSA district office and rehabilitation provider. This claim management 
"triad" responds to SSA’s stated plans to develc^ a new disability claim manager who will 
wwk in the district office. These three entities would then work together to process the SSA 
claim, provide rehabilitation services, and coordinate and ultimately terminate SSA and 
Medicare benefits upon the successhil return to work. 


The Case Managemeot Coordinatioo Team: (1) Authorized Claimant Representetivc f2> 
SSA Dkahilhv Clahn Manager iXi Rehabilitation Network . This thiw-person case 
management team will closely coordinate all activities, clearing all previously determined 
communications and information through the SSA regulated authorized claimant representative. 
This will allow the SSA disability claim manager to primarily focus on the processing of new 
claims. Activities will be subdivided as follows: 


Medical Management Services - designated rehabilitation provider 


- designated rehabilitation provider 


- authorized claimant representative 


Continuing, Disability Reviews - The Disability Team: SSA disability claim 
manager/authorized representative/rehabilitation provider - Upon the SSA established 
diary, SSA would route case through the authorized claimant representative to the 
rehabilitation provider for review. Authorized claimant representative would monitor 
diary to ensure timely referral from SSA. If determined no longer disabled by 
rehabilitation provider in conjunction with SSA established criteria, recommendation 
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for termination would be routed back throu^ claimant representative to SSA for review 
and final determination. If determined still disabled, recommendation would be 
referred and handled in same manner. If the rehabilitation provider is being called 
upon to intervene early in the disability claim, let's take the next logical step and 
involve them in the continuing disability review. There is no logical reason not to 
include them in the process, leaving the final decision to SSA upon review. 

• Fraud and Abuse Prevention Through Return to Work Monitoring and Third-partv 
Incentives - authwized claimant representative, in conjunction with demonstration 
participants. Our authorized claimant representative will remain in regular contact with 
the SSA disability recipient to monitor sidisequent health care treatment to ensure 
proper and timely primary-secondary health care expense billing. This service is 
offered to employer, health care provider and health insurer clients/demonstration 
piuticipants to ensure Medicare is billed as primary when appropriate. Through this 
tegular (»ntact our claimant representative will also explore possible return to work 
through a designated series of questions. Through this questioning, coupled with an 
agreed i^n regular flow of information from our employer, disability insurer, health 
insurer and health care provider demonstration participants, in addition to our 
rehabilitation case manager partner, our claimant representative will serve as an 
information "clearing house* fcx’ SSA. This information network can then be used to 
i^rt events to SSA on a timely basis that warrants record update, benefit termination 
or other action. Sudi an infiMimtticHi netwcM^k readily available at SSA’s disposal 
currently does not exist. Potentially, it could go a long way in securing the public’s 
trust that SSA is proactively doing ev^ything in its power to minimize the likelihood 
of fniud and ^use. Furthermore, financial in^ntives to encourage third-party 
participation in fraud and abuse prevention should also be explored, such as fees 
contingent on legitimate buiefit termination. Since the current SSA administrative 
system does little to encourage or reward SSA employees to detect and investigate 
potential fraud and abuse, reward diird parties to b^me involved. If third panies 
finally are being called upon to participate in claim processing and rehabilitation 
efforts, let's expand dieir invol>teiiiem (mi gU fronts. 

immpdiat ^j^urB To Work Rqiorting To SSA/HCFA . Upon notification and validation 
that a SSA disability rec^ient has returned to work, the authorized claimant representative will 
immediately report this event to both SSA and HCFA via a previously agreed upon 
communication format. This will be4> deter situations where disabili^ payments continue 
despite a permanent return to work bej^md the eiqiiration of the nine month trial work period, 
and despite alleged requests by claimants to terminate payments (D1 recipient Mary Jane Owen 
in testimony befcxe Senate Special. Committee on Aging). It will also assist HCFA in its 
'Datamatch* prc^ram designed to recover cwerpayments from private health plans that paid 
secondary rather than primary despite a disabled employee’s return to work activity. Such 
timely reporting by the authorized cltumaiU representative will serve the interests of the 
disabled teneficiary, SSA and HCFA in preventing both SSA and Medicare overpayments 
from ever occurring. Such a reporting mechanism currently does not exist. Furthermore, the 
effectiveness of such a mechanism would be magnified if and when our authorized claimant 
representative would be granted direct electronic access to the SSA file. Current SSA 
reengineering plans call fix' electronic access by Ae authorized claimant representative by year 
five of their current plans. If this timeh^le can be expedited, overpayment prevention can be 
expedited. It would also allow for die electronic submission of claims, providing additional 
administrative savings to SSA. 
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Demonstration Needs 

To maximize the effectiveness of this demonstration and the resulting savings to SSA, we are 
requesting coq>eration from SSA in the four areas listed below. The degree of cooperation will 
directly result in the prospects of a timely demonstration and the degree of savings and Ute amount 
of information that can be utilise U> assist overall program enhancements. We recognize this 
pr(^>osal in part goes beyond SSA's existing plans and requests them to be extremely creative and 
flexible. But we also recognize time is at a premium and new ideas must be entertained and 
implemented now. We are extremely confident of the results this pr(^}osal can produce. It simply 
draws on the current expertise, in a carefully coordinated and integrated manner, of all of our 
demonstration partners. We simply want dte opportunity to show what is possible, what can be done 
now to help prevent what will surely occur with DI and SSI without the type action we are proposing. 

■ Assignment of SSA Personnel . We request the immediate assignment of two SSA 
headquarters personnel to work with us at our location for five weeks to prepare a plan 
of action. Together we will devise a plan to implement this proposal and report back 
to Mr. Bunning and SSA headquarters fw clearance U) proceed. The plan will include 
how to d)tain and achieve in as short a time frame as possible the primary needs listed 
below for a successful demonstration. 

■ Funding . Initial funding requirements would be for rehabilitation services. Fees 
associated with the representation of SSA claimants would primarily come from 
disability provider demonstration participants, with a minority from individuals directly. 
Since our proposal calls for an expanded role of the authorize claimant representative, 
however, funding available through reengineering would subsequently be necessary for 
the^ additional service. As regards rehabilitation, funding for reh^ilitation provider 
participants commencing as their services begin is an absolute must. Absent this early 
funding, there will ikh rehabilitation participation. Tlie new SSA rehabilitation 
regulation currently calls for funding only after the disability recipient has 
demonstrated nine months of substantial gainftil activity. Rehabilitation providers will 
not and cannot provide their services as this regulation is currently presented. It is 
entirely prohibitive. We understand that SSA may have the authority to contract for 
rehabilitati<m services in a designated demonstration and make such early funding 
available. We are also awzu’e that the new SSA regulation that applies to their 
reengineering initiative will make funding available for unique programs. Since our 
proposed demonstration encompasses both reengineering and rehabilitation, and is 
unprecedented in nature, ftinding may indeed be available from two separate 
components within SSA. As to the amount of funding necessary, the rehabilitation 
network will provide rehabilitation services at an average cost of $1,850 per case. 
(Averted between $1,700 - $2,000 per case, with $2,000 being the maximum fee for 
rehabilitation services.) Their 1994 performance resulted in 13,719 peq>le returning 
to work out of 62,741 cas^ referred for services. However, many of these claims are 
short term and/or panial disabilities. But lacking the actual percentage of these claims 
that would meet SSA criteria, and the fact that SSA recipients have never had routine 
access to rehabilitation services, fcH* simplicity purposes we will utilize their actual past 
performance for funding request purposes. TherefcHe, we can estimate that for every 
1,000 new claims we would process, 262 >wuld be referred for rehabilitation services 
at an proximate total cost of $705,042. Assuming at least 15,000 claims would be 
proces^ initially, we request at least $10,575,630 in rehabilitation funding, to be 
adjusted upward, with additional claims volume. Reengineering funding will depend 
on SSA’s flexibility to work with us to maximize claim volume and the proposed 
expanded role of the authorized representative. 

■ Centralized Claims Processing . Approximately 45 % of the labor force in America is 
covered by private disability plans that offset their liability against DI benefits. The 
definition of long term disability in most of these plans is very similar to SSA’s 
definition, making the medical documentation in these claim files extremely valuable 
for SSA purposes. Upon thorough investigation and payment determinations in these 
claims, claimants are referred to SSA district offices to ftle applications for DI. Most 
of these claims are subsequently awarded by SSA, with the private plan then applying 
their offset. Disability insurers and employers will voluntarily commit their claimants 
to our demonstration’s distribution system in lieu of referring them to SSA district 
offices, if motivated to do so. The strongest possible motivation would be an 
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agreement by SSA to process these claims through one contained geographical area, in 
lieu of the current processing in all SO states. This would reduce ^e amount of 
"competition* for time these privately insured claims currently face in SSA district 
offices, DDSs and OHAs. This would in turn speed their processing and payment, 
maximizir^ the reduction of the disability liability of these private plans. This is a 
strong motivation for these private plans to participate in our demonstnuion. Hie more 
they panicipate, the higher the claim volume in our demonstnuion, producing higher 
administrative savings te SSA and higher trust fund savings due to successful 
rehabilitation. We currently have the concurrence of one SSA region to work with us 
to provide centralized processing assistance if SSA in Baltimore will provide the 
approval. I am in constant contact with die Health Insurance Association of America 
(HIAA) and individual disabili^ insurers, and can virtually guarantee their substantial 
utilization of the alternate distribution system this prop<^ contains, if centralized 
processing of these claims become a realty. Specialized handling of these claims 
makes perfect sense when it guarantees third-party processing and extremely valuable 
free m^ical documentation. Massive savings to SSA is virtually guaranteed, and why 
duplicate what the private insurer has already performed? SSA and the HIAA are just 
beginning discussions in very superficial and general areas. We prc^iose leap-frogging 
ahead and creatir^ a direct "operational link* between SSA and the private disability 
insurer, with the SSA regulated authorized claimant representative serving as the 
intermediary to protect the integrity of SSA and the interests of both SSA and the 
disabled individual. Such "linkage” between SSA and private irtsurers by authorized 
claimant representatives has unofficially been in existence fcM* 1 1 years on a relatively 
small basis. Let’s make it official and massive, especially when guaranteed massive 
savings to SSA is the return. 


• Expedited Electronic Access . Current reengineering plans call for electronic access by 
the authorized claimant representative in 1999. Given the scope of this demonstration 
proposal and its potential impact on SSA, we suggest that the current timetable be 
revisited. It can only help to expedite current electronic access plans. Electronic 
access to verify iiuured status, submit claims, q)date the record, and perform a host 
of other activities currently performed by SSA, will be of immeasurable value to SSA. 
Performed by the authorized claimant representative, subject te the necessary 
safeguards, it also provides SSA and die individual the maximum protection against 
fraud and abuse. It would be the ideal vehicle to expedite and maximize the growth 
of the authorized claimant representative in the SSA disability process. An entire new 
industry and criticai SSA partner is available now, and their participation would be 
radically expedited if electronic access is expedited. 

We recognize elements of this proposal may appear radical te many, but quite frankly, radical 
measures are needed. We stand ready and willing to work with SSA starting now to discuss and 
implement this proposal. We want to help, we know we can help, if given the opportunity. We 
request that opportunity. 
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Anticipated Demonstration Savings 


Both administrative savings through third-party processing assistance and trust fund savings 
through rehabilitation and return to work will occur. These savings are measurable in advance based 
on past performance as listed below. What is not measurable in advance because it is unprecedented 
would be the rehabilitation provider participation in continuing disability reviews and the authorized 
claimant representative’s expanded role into post entitlement management. We will therefore not 
address these two functions of our proposed demonstration. 

■ Information obtained from SSA indicates the current average cost for the processing 
of a disability claim is $1,667 per claim. In our demonstration, our authorized 
claimant representative will perform every function associated with the processing of 
a claim other than adjudication and payment. This will include initial evaluation and 
insured stams verification, interview, completion of all relevant application forms, full 
medical development and documentation and a brief analysis of the relevant medical 
listing(s) and/or vocational rule(s) supporting a payment decision. Assuming 
demonstration claim volume of at least 13,000 claims at savings to SSA of $1,667 per 
claim, administrative savings to SSA in this demonsuation would be at least 
$25,003,000. Additionally, one major disability insurer demonstration partner 
estimates that for each disability claim it processes, an average of $700 per claim is 
spent on medical and vocational development and documentation. Since the majority 
of claims in our demonstration would be referrals from disability insurers and 
employers, but many do not spend $700 per claim for such documentation, we will 
assume an average expenditure per claim of $300. Since this documentation would 
automatically be referred to SSA at no cost to SSA, we will estimate total "added 
value" in this demonstration at 15,000 claims to be $4,500,000. Thus, total 
administrative savings and "added value" would amount to $29,505,000. 

■ Trust Fund Savings . Information from SSA indicates that the average SSA monthly 
benefit is currently $660, with the average duration for receipt of DI benefits being six 
years. Based on these averages, 15,000 DI recipients awarded SSA benefits without 
access to rehabilitation services would yield total oust fund expendimres of 
$712,800,000 over a six year period. Past performance of our rehabilitation provider 
participants indicates 2256 of their cases return to work within six months of referral. 
But due to the unknown factors such as short term and partial disabilities in this 
population, and SSA’s nearly non-existent rehabilitation experience, we will utilize 
various remrn to work ratios within six months, beginning at a 5 % return to work ratio 
and increments of 10%, 13%and20% At 5%, a total of 730 individuals out of 15,000 
could be expected to return to work. This would result in reduced trust fund outlays 
of $26,730,000. Subnact from this $1,725,000 for the renirn-to-work cost of 
rehabilitation services, net trust fund savings would be $25,005,000 over the expected 
six year benefit period. Add to this the $29,505,000 in anticipated administrative 
savings, total savings would be at least $54,510,000 or a 7.6% reduction in total trust 
fund outlays over the expected six year benefit period. These savings would increase 
further if our remrn to work ratio’s exceed 5% as portrayed in the attached savings 
scenarios, and if we are granted the participation we propose in continuing disability 
reviews and fraud and abuse prevention through remrn to work monitoring and 
reporting. 
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Projected Benefits 
SSA Trust Fund Savings Scenario 
Based Upon 5% Return to Work Ratio 


Total population in demo project = 1 5,000 people 
Cost without project = 

$660 month* x 15,000 people = $713 million in benefits paid over six years** 

* average Social Security Disabiiity benefit 
** average Sociai Security benefit duration 


Rehabilitation Savings 


Rehabilitation of 750 peopie over six years 
Gross benefit savings = $26.7 miiiion 
Return-to-Work Rehabilitation costs for 750 people = 

Cost of Rehabilitation = $1.7 miiiion* 

* average rehabiiitation cost of $1,850 per case, (averaged between $1,700 - $2,000 
per case, with $2,000 being the maximum fee for rehabilitation services) pius $450 
per case for full functional capacity evaiuation. 

Totai net benefit savings = 

$ 26.7 miiiion gross benefit savings 
-1 .7 miiiion rehabilitation costs 
$ 25.0 miiiion net benefit savings 


Social Security Benefit Cost Savings 

1 5,000 cases = 

$29.5 miiiion in case development costs and case management savings 

Totai Savings = Administrative Costs & Benefits Savings 

$ 25.0miiiion net benefit savings 
$ 29.5 miiiion administrative savings 


$54.5 million Totai Savings = 7.6% reduction in totai trust fund outiays 
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Projected Benefits 
SSA Trust Fund Savings Scenario 
Based Upon 10% Return to Work Ratio 


Total population in demo project = 15,000 people 
Cost without project = 

$660 month* x 15,000 people = $713 million in benefits paid over six years** 

* average Social Security Disability benefit 

* * average Social Security benefit duration 


Rehabilitation Savings 


Rehabilitation of 1,500 people over six years 
Gross benefit savings = $54 million 
Return-to-Work Rehabilitation costs for 1,500 people = 

Cost of rehabilitation = $3.4 million* 

* average rehabilitation cost of $1,850 per case, (averaged between $1,700 - $2,000 
per case, with $2,000 being the maximum fee for rehabilitation services) plus $450 
per case for full functional capacity evaluation. 

Total net benefit savings = 

$ 54.0 million gross benefit savings 
-3.4 million rehabilitation costs 
$ 50.6 million net benefit savings 


Social Security Benefit Cost Savings 

1 5,000 cases = 

$29.5 million in case development costs and case management savings 

Total Savings = Administrative Costs & Benefits 

$ 50.6million net benefit savings 
$ 29.5 million administrative savings 


$ 80.2 million Total Savings = 11 .2% reduction in total trust fund outlays 





191 


Projected Benefits 
SSA Trust Fund Savings Scenario 
Based Upon 15% Return to Work Ratio 


Total population in demo project = 15,000 people 
Cost without project = 

$660 month* x 15.000 people = $713 million in benefits paid over six years** 

* average Social Security disability benefit 

* * average Social Security benefit duration 


Rehabilitation Savings 


Rehabilitation of 2,250 people over six years 
Gross benefit savings = $80 million 
Return-to-Work Rehabilitation costs for 2,250 people = 

Cost of rehabilitation = $5.2 million* 

* average rehabilitation cost of $1,850 per case, (averaged between $1,700 - $2,000 
per case, with $2,000 being the maximum fee for rehabilitation services) plus $450 
per case for full functional capacity evaluation. 

Total net benefit savings = 

$ 80.0 million gross benefit savings 
- 5.2 million rehabilitation costs 
$ 74.8 million net benefit savings 

Social Security Benefit Cost Savings 

1 5,000 cases = 

$29.5 million in case development costs and case management savings 

Total Savings = Administrative Costs & Benefits 

$ 74.8 million net benefit savings 
$ 29.5 million administrative savings 

$104.3 million Total Savings = 14.6% reduction in total trust fund outlays 
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Projected Benefits 
SSA Trust Fund Savings Scenario 
Based Upon 20% Return to Work Ratio 


Total population in demo project = 1 5,000 people 
Cost without project = 

$660 month* x 15,000 people = $713 million in benefits paid over six years** 

* average Social Security disability benefit 

* * average Social Security benefit duration 


Rehabilitation Savings 


Rehabilitation of 3,000 people over six years 
Gross benefit savings = $107 million 
Return-to-Work Rehabilitation costs for 3,000 people = 

Cost of rehabilitation = $6.9 million* 

* average rehabilitation cost of $1,850 per case, (averaged between $1,700 - $2,000 
per case, with $2,000 being the maximum fee for rehabilitation services) plus $450 
per case for full functional capacity evaluation. 

Total net benefit savings = 

$ 107.0 million gross benefit savings 
- 6.9 million rehabilitation costs 
$ 100.1 million net benefit savings 

Social Security Benefit Cost Savings 

15,000 cases = 

$29.5 million in case development costs and case management savings 

Total Savings = Administrative Costs & Benefits 

$ 1 00. 1 million net benefit savings 
$ 29.5 million administrative savings 


$129.6 million Total Savings = 18.2% reduction in total trust fund outlays 
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Functional Assessment Rehabilitation Costs 
For Population Not Returning To Work 


5% Return To Work Ratio: 750 individuals return to work 

14,250 balance 

25% - full functional capacity evaluation 
3,562 @ $450 = $1,602,900 


45 % - upper extremity evaluation only 
6,413 @ $225 = $1,442,925 

TOTAL Functional Assessment Costs = $3,045,825 


Balance of 30% (4,275) receive no functional capacity evaluation because of terminal illness, sever 
disabilities, etc. 


10% R^um To Work Ratio: 1,5(X) individuals return to work 

13,500 balance 

25 % - full functional capacity evaluation 
3,375 ® $450 = $1,518,750 


45% - upper extremity evaluation only 
6,075 @ $225 = $1,366,875 

TOTAL Functional Assessment Costs = $2,885,625 


Balance of 30% (4,050) receive no functional capacity evaluation because of terminal illness, severe 
disabilities, etc. 
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Functional Assessment Rehabilitation Costs 
For Population Not Returning To Work 


15% Return To Work Ratio: 2,250 individuals return to work 

12,750 balance 

25 % - full functional capacity evaluation 
3,187 @$450 = $1,434,150 


45 % - upper extremity evaluation only 
5,738 (fe $225 = $1,291,050 

TOTAL Functional Assessment Costs = $2,725,200 


Balance of 30% (3,825) receive no functional capacity evaluation because of terminal illness, sever 
disabilities, etc. 


20% Return To Work Ratio: 3,(X)0 individuals return to work 

12,000 balance 

25 % - full functional capacity evaluation 
3,000 @ $450 = $1,350,000 


45 % - upper extremity evaluation only 
5,400 @ $225 = $1,215,000 

TOTAL Functional Assessment Costs = $2,565,(XX) 


Balance of 30% (3,600) receive no functional capacity evaluation because of terminal illness, severe 
disabilities, etc. 
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Chairman Bunning. Thank you very much. 

We would like to ask you some questions, obviously. 

Jim, I know how my constituents feel about the disability pro- 
grams that we have with SSDI and with SSI. We are trying to deal 
with SSDI right now. What kind of constituent feedback do you get 
from your district offices and your constituents about the reliability 
and the backlog and all the things that occur specifically to your 
district? I would appreciate if you can give me an idea. If you have 
the same experience that I have in my district and that other peo- 
ple have, I am sure that we know we need to change the system. 

Mr. McCrery. There is no question, Mr. Chairman, that for 
those people who are attempting to get some action through the 
system, it is a terribly inefficient system. We do get a number of 
complaints, and I am sure, as you do, we get a ton of case work 
from people who are attempting to get through the system. 

But on the other side, Mr. Chairman, from constituents who are 
not in the disability system but are in the work force and seeing 
other people who appear to them to be perfectly capable of working 
and yet are in the system and receiving disability, it kind of irks 
them. I ^et a number of complaints like that, as well. 

That IS where I think this technology could play a role, ulti- 
mately, in providing an objective standard and an objective testing 
procedure to make sure that those people who are capable do not 
stay on disability but get back into the work force. 

Chairman BuNNiNG. One of the big problems that came up yes- 
terday was the backlog was in CDRs. We are looking at 2 million 
people that need to be reviewed in a 3-year period. The Social Secu- 
rity Administration told us that they reviewed like 100,000 or a lit- 
tle over 100,000 last year, and we are not even close to fulfilling 
the requirements of the law. 

My biggest problem, Jim, is what Mr. Dakos has talked about re- 
garding me physical aspects of the ability to work. How would we 
get around the mental impairments that sometimes create a prob- 
lem? 

Mr. McCrery. That is a problem that is not directly related to 
this technolo^. It is only in terms of the physical capability of the 
individual. This technology does not have any direct application to 
mental impairments, and I do not think Mr. Dakos is putting it for- 
ward as that. I will let him address that. 

Chairman BuNNiNG. Go right ahead. 

Mr. Dakos. Thank you, Mr. McCrery. 

We actually do address the 20 mental residual functional capac- 
ities outlined by the Social Security Administration in the evalua- 
tion process. In the ERGOS, we have created cognitive distraction 
in the evaluation process 

Chairman BuNNiNG. Meaning what? 

Mr. Dakos. What you need to be able to do so that you do not 
have an individual focused on the disability but going more to the 
function that is required in the work. You create a distraction so 
that you do not have the individual focused upon the disability — 
if you ask him, how is your back feeling, he is going to tell you, 
it feels awful. However, if you have him going throu^ an activity 
that requires the individual to perform functions that may not have 
him focusing on the back but, let us say, counting, doing part of 
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a process or a game, what takes place is that the function over- 
takes the focus on the physical disability. 

Chairman BUNNING. But what about the mental impairment that 
might be creating the physical disability? 

Mr. Dakos. You mean the subjective complaint? 

Chairman Bunning. Whatever it might be. 

Mr. Dakos. We monitor the subjective. We also, during the en- 
tire process of the evaluation, allow the individual to self-report 
what their subjective discomfort is. But we also have the individ- 
ual’s heart rate monitored during the course of the entire evalua- 
tion so that if they are experiencing discomfort, there should be an 
associated increased heart rate that takes place. 

We have also built into it the use of the coefficient of variation, 
which shows the consistency of the effort that takes place during 
all strength requirement activities. In other words, is the individ- 
ual trying to deliberately manipulate the evaluation process? So we 
can discern that, as well. 

We have observed behaviors which have been rated by the indus- 
trial psychologists on our team, which outline specifically what 
functions may be impacted on the 20 mental residual functional ca- 
pacities during the course of the evaluation. 

Chairman Bunning. That have to be measured under the Social 
Security disability? 

Mr. Dakos. Correct. 

Chairman Bunning. Mr. Jacobs. 

Mr. Jacobs. Thank you, Mr. Chairman. 

I like the chairman’s opening statement, as I may have indicated, 
because the word “draconian” does not belong in a system of jus- 
tice. Draconian is if you are not eligible for the granting of a claim, 
the claim is not granted. Justice means that if you are, it is grant- 
ed. Determining which is which is the imponderable of civilized so- 
ciety since the dawn of creation to do justice. 

I think that, Mr. Dakos, you have a tool that advances by 
quantums that quest for truth. I note, too, that some of the most 
genteel organizations who deal with so-called disability adopt as 
their slogan, “It is the ability, not the disability, that counts.” 

So I think that if in the seats of authority, if you speak about 
whether the person does have ability, despite whatever disability 
there is — I have 10 percent disability from combat in the Marine 
Corps in the infantry. Some of my critics would say I have some 
of that other kind of disability, too, I suppose. But somehow or 
other, a majority has thought that maybe I could fill this job. As 
Mr. McCrery or any other Member of Congress will tell you, it is 
not a full-time job, it is an overtime job. 

So I think we should say for the record that nobody is being 
mean, nobody is being cruel, nobody is advocating frontier justice. 
That has happened on occasion in the past in the Social Security 
system. There have been suicides as a consequence of it, and it is 
a sad chapter. 

But your invention, this machine, I think, is a wonderful thing, 
and again, Mr. McCrery, I do not endorse a particular product, but 
this general technology is one of the best things that has ever come 
before us, I think, for the Social Security system. 
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When I was practicing law, I had a case where a young woman 
was in a filling station while the wheels on her car were being bal- 
anced and the machine flew apart somehow or another and struck 
her in the knee. Boy, I will tell you, she was a pathetic figure. Her 
limp was very pronounced, and each time she limped, the expres- 
sion of pain on her face evoked empathy. However, when we had 
our pretrial conference, the insurance company showed the films 
they had taken of her as a Girl Scout leader and she was running 
like a gazelle across a park. 

So President Kennedy in his inaugural said, “Sincerity is always 
subject to proof,” and I do not think you insult anybody by subject- 
ing him or her to this kind of objective evaluation. 

The question I want to ask, you touched on it and I liked what 
I heard. The real plague to the system is the subjective. The ques- 
tion of pain has always been the most obscure. You say that you, 
to some extent, you can monitor pain. I say I cannot walk on my 
leg and you look into my heart and say I can hardly wait to get 
out to the park and run. Could you expand on that just a little bit? 
That is my only question. 

Mr. Dakos. Sure. The way that we take care of that, we always 
obtain a baseline blood pressure and resting heart rate with an in- 
dividual. We also monitor the heart rate prior to the commence- 
ment of any repetitions necessary for performance of any of the 
physical tasks and then at the completion. If the individual is expe- 
riencing discomfort, there will be an associated heart rate increase. 

In fact, I had a specific case that took place with the Postal Serv- 
ice where, frankly, it was thought that maybe this individual was 
faking it. She went through puling, pulling, she was doing lifting, 
and, frankly, when she went down into a lifting position to pick up, 
on a static force lifting activity at ankle height, all of a sudden her 
heart rate shot up by 35 beats per minute, which more or less, a 
good way of putting it, is it objectified the subiective complaint. She 
was experiencing discomfort, and, in fact, sne went through the 
three-repetition trial for performing lifting at ankle height and it 
even accelerated a little bit further. 

So when I was asked by the Post Office, they said. Oh, was she 
faking? I said, gentlemen, you have a problem you need to address, 
and that is this individual cannot perform lifting below the level 
of the knees on a safe basis. So we are looking at safe capability 
to perform work. The Post Office, in turn, modified her job duties 
and it was quite inexpensive. They simply made it so that she did 
not have to perform lifting on two lower shelves within her delivery 
truck. This was instead of having to pay significant disability mon- 
eys and significant additional medical expenses trying to find the 
answer. 

Mr. Jacobs. So there is a tinge of the polygraph in the proce- 
dure. 

Mr. Dakos. We do not like to refer to it as a polygraph, but we 
do need a heart rate monitoring to take place. 

Mr. Jacobs. For pu^ose of elucidation, though, it does follow 
President Kennedy’s injunction that sincerity is subject to proof. 

I think it is a great technology, and I like ERGOS. Thank you. 

Mr. Dakos. Thank you. 

Chairman Bunning. Mr. Portman. 
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Mr. PORTMAN. Let me just commend Jim McCrery for all the 
work he has done in the disability area. It is a very difficult area 
to work in. It is very emotional. It is an area of great controversy, 
and I think Jim McCrery has rolled up his sleeves and really dug 
into the program in a responsible way. He has come up with a lot 
of interesting and provocative ideas, some of which helped us tre- 
mendously in the welfare reform debate at the subcommittee and 
committee level. 

I think his bringing you, Mr. Dakos, I assume Mr. McCrery was 
somewhat responsible for your presence here today, is another ex- 
ample of him forcing us to look at some of the ways in which we 
can improve the system and get more objectivity in the review 
process. 

My big concern, Mr. Chairman, I think, is the one you shared, 
which is the tremendous backlog and the inability of us through 
the CDRs to come up with a way to process people more quickly. 
If you can do that, obviously, we will see a reduction in the rolls, 
assuming that there is some objective criteria that can be applied. 

So I am very enthused by what I hear today and, again, com- 
mend Jim McCrery for pushing the issue. 

I would ask one question, and maybe this is, Mr. Dakos, inappro- 
priate to address to you, maybe more to the chairman, and that is 
what kind of legislative remedy would we be talking about in order 
to change the redesign process at this point? I understand that by 
the year 2000, SSA would have a redesign. Do we need legislation 
to try to 

Chairman BUNNING. We would have a backlog of about 3 million 
by then, if they do not come up with something a lot quicker. 

Mr. PoRTMAN. So one of the purposes of this subcommittee hear- 
ing today, I take it, is to try to highlight some areas where we 
might be able to see even more aggressive use of technology, 
whether it is computerization or Mr. Dakos’s technology, to try to 
come up with a way to get that backlog down. 

I appreciate your coming today and hope we will continue to 
work with you at the subcommittee level and through the SSA. 

Thank you, Mr. Chairman. 

Chairman RUNNING. Mr. Payne. 

Mr. Payne. Thank you very much, Mr. Chairman. 

Mr. Dakos, I, too, thank you and was very impressed with and 
enlightened by what you have to say. 

I do not know if you have an answer to this, but I was thinking 
about the impact on the administrative cost if a device or a tech- 
nique like yours was able to be implemented in the process through 
which people qualify to be on the system, or if it is utilized for peo- 
ple who are on the system to determine if they should continue to 
be on the system. Do you have any idea about what the impact 
might be on the cost of administration and to the disability fiind 
if such a technique were implemented? 

Mr. Dakos. First off, I know in speaking with the reengineering 
team that they do not have an actual cost in mind. Valuations that 
have been performed on a full functional basis have run anywhere 
from $450 to, in the State of Hawaii, it is $795, but this is gen- 
erally in the Workman’s Comp, industry. 
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So overall costs, I would imagine, coming in with the size of this 
project and the nature, the costs could be reduced, based upon the 
sheer quantity of numbers that will be provided in this evaluation 
process. If you are looking at costs in terms of savings to the trust 
fund, I think you will be able to reduce the numbers on the disabil- 
ity rolls and reintegrate people back into the labor force who 
thought they had no chance of getting back, and I think that num- 
ber is far more significant than the costs of the evaluation process. 

Mr. Payne. Is there any way to know or to begin to quantify 
what that number might be so that there is some kind of a cost- 
benefit ratio? 

Mr. Dakos. We can do it by example that we have through our 
Workman’s Comp, experience and how much they have been able 
to reduce expenses. From what I have been advised, Toyota was 
able to reduce by nearly 90 percent, but they have a very active 
reintegration program at their plant in Kentucky. The experience 
that we have had with the Post Office, just on five cases, they indi- 
cated $329,000, not including additions medical services ana their 
costs which would have been rendered through the continuation of 
being on disability. 

Mr. Payne. Are any of those case studies, the numbers, are they 
available that we might make them a part of this record? If I could 
have those, I think it would be veiy helpful as we look into how 
we best deal with this going forward. 

Mr. Dakos. We will be glad to provide those and Journal of 
Occupational Medicine studies that have also been conducted using 
the instrument. 

[The following was subsequently received:] 
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June 9, 1 995 


Phil Moseley, Chief of Staff 
Committee on Ways and Means 
U S. House of Representative 
1 102 Longworth Building 
Washington DC 20515-6348 



WORK RECOVERY, INC. 

2341 S. Friebus, Suite 14 
Tucson. Arizona 85713 
520-322-6634 
Toll Free I -800-332-3746 
F.IX 520-325-5277 


RE: Committee on Ways and Means, Subcommittee on Social Security, Hearing on Improving 

the Social Security Disability Insurance Program, Held on May 24, 1995 - Testimony of 
Mark S. Dakos. 


Dear Mr. Moseley; 

Enclosed please find the corrected transcript of my testimony given before the Subcommittee on Social 
Security, on May 24, 1995. 

On page 15, line 324, I noted a correction that probably is intended on the testimony of Mr. Jacobs. The 
word "abdicating" should prc^ably be changed to "advocating". 


On page 21, commencing with line 480, Mr Payne asked if there were any case studies or numbers which 
might be made a part of the record. I am including copies of the two Journal of Occupational Medicine 
studies which were specifically referenced in my testimony. I am also enclosing a copy of a third, yet 
unpublished, study that was conducted using the ERGOS'^^^ork Simulator. 

1 have been in contact with the Social Security Administration subsequent to my testimony, and it was 
indicated that a cost-benefit study has not been conducted on the use of the functional edacity evaluation 
in the Social Security Disability income determination process. The studies in which we have been 
involved are not a direct cost-benefit analysis specific to the Social Security Disability Insurance program. 
We are in the process of soliciting an expert opinion from the actuarial community in order to develop an 
appropriate projection of the cost-benefit specifically applicable to the Social Security Administration, The 
results of this study will be forwarded as soon as it is completed. 

Once again, thank you for providing Work Recovery with the opportunity to testify before the 
Subcommittee. Should you have any questions, please feel free to contact me here at Work Recovery. 


Very truly yours, 


Mark s/oakos, M S. 


MSDkmh 


Enclosures: Transcript of Mark S Dakos; JOM Volume 35, Number 8 and Volume 36, Number 7; and 
"Validity of Mechanical vs. Clinical Evaluations of Worker Fitness and Risk: Psychologic 
Influences" (unpublished) 

Ttie third uioiublished study is being retained in the Ccrinittee files. 
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JOM* Vokmie 35, Mimber 8, August 1993 


Concurrent Validity of the ERGOS 
Work Simuiator Versus Conventional 
Functional Capacity Evaluation 
Techniques in a Workers’ 
Compensation Population 


Laureen A. Dusik, MSc, MD 
Michael R. Menard, MD, PhD 
Christopher Cooke, MPE, EdD 
Susan M. Fairbum, BSc 
Gregg N. Beach, BPE 



A prospective blinded cohort study was performed in an interdisciplinary 
vocational evaluation program to investigate the concurrent validity of the 
ERGOS work simulator in comparison to current methods of evaluation. 
Seventy men and eight women, aged 22 to 64 years, who att^ed for a 2- 
week physical capacity assessment participated in the study. Physical activity 
factors as defm^ by the Canadian Classification and Dictiormry of Occu- 
pations and the American Dictiorutry of ^cupational Titles were assessed 
for all subjects under three evaluation conditions: the ERGOS work simula- 
tor. an exercise-oriented physical evaluation by a rehabiliteuion therapist, 
and performance of project-format industrial tasks. In addition, 17 men and 
7 women were assessed with VALPAR standardized woHc sample tests. The 
statistical significance of the relationships between results cd>tained by the 
various evaluation meth}ds was examined. There was a strong correlation 
between the ERGOS dynamometry and the clinical assessment of strength 
for all standard movements tested (P < .001). The Methods Time Measure- 
ment rating by the ERGOS for dexterity variables, according to industrial 
engineering standards, tended to rate subjects as more restricted than did 
the clinical evaluators. There was a significant relationship (P < .001) 
between the “overall physical activity rating'’ from ERGOS dynamometry, 
clinical evaluation, and performance in an industrial workshop setting. There 
was also a significaru relationship (P < .001) between the “overall physical 
activity rating" for erulurance of a full workday produced by the 4-hour 
ERGOS evaluation and by the 2-week functiorud capacity evaluation. The 
results of this study indicate that a 4-hour ERGOS evaluation yields infor- 
mation on strength arui endurance for industrial physical activity that is 
comparable with the information obtained from a comprehensive interdisci- 
plinary 2-week functiorud capacity evaluation performed in multiple settings. 


0096-l736/93/35(»-0759$03.00/0 

O^yright O by Aniehcan CoU^ of Occupational and Environmental Medicine 


he goal of vocational rehal^tation is 
to retuni an injured worker to suitable 
work. To accomplish this, it is neces* 
sary to match the physical tolerances 
of die worker with the relevant phys> 
ical demands of the job.'-’ 
Compilations of information on 
jobs were originally developed for vo> 
cational counseling of uninjured 
woricers. This is a process simi^ to 
vocational rehabilitation except that, 
of course, there is a greater likelihood 
of residual impairment after rehabili- 
tation from an ipjury. The first formal 
compilation of information on jc^ 
published by the US Department of 
Labor (Dictionary of Occupational 
Titles, or, DOT)’ presented only a 
concise description of typical duties 
for each named job. 

Subsequent research in industrial 
engineering led to the inclusion of the 
phyacal capacities, education, apti- 
tudes. interests, etc, that were believed 
to be required for average su(xessftil 
job performance.^ To reduce the in- 
cidence of ‘*overexertion** injuries, 
guidelines were created in various ju- 
risdictions concerning the weight a 
woiker should be required to handle.’ 
Research in several vocational con- 
texts indicated that the risk of injury 
was increased if the phyacal demands 
of the job M^re high relative to the 
physical capacity of the workw.’-* The 
current aj^roach to woricer fitness 
and risk evaluation evolved from 
these sources, as a special area of oc- 
cupational medicine.^ 

The current edition of the Ameri- 
can DOT and of the Canadian (Has- 
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siflcation and Dictionary of Occupa- 
tions (CCDO)* are widely used in vo- 
cational counseling. Implicit in such 
use is the requirement for assessment 
of the physic^ capacities of the person 
being counseled. It was a natural de- 
velopment to use the “government- 
approved’' measurements developed 
for vocational counseling in this proc- 
ess of assessing risk. The validity of 
this practice has not been proven; 
however, it is common practice. The 
degree to which different methods for 
assessing the worker agree with each 
other and with the physical demands 
of work remains an external and con- 
current validity issue. 

The accepted approach to evalua- 
tion of a worker’s strength and endur- 
ance follows principles originally de- 
veloped by F^itt and coworkeis at 
the University of Wisconsin-Stout' 
and later expanded by Matheson’ and 
Blanken^p. It involves observation 
of the worker during performance of 
realistic work samples of known phys- 
ical demand, over a succession of 
days. This can be labor-intensive, 
time-consuming, and costly. 

More recently, similar ii^ormation 
on &nctionai capacity has been 
sought through the use of work sim- 
ulation devi<^ The ERGOS (Work 
Recovery, Tucson, Ariz) uses work 
elements derived from industrial en- 
gineering studies, and compares the 
worker’s performance to international 
standards dtat are gender- and race- 
neutral. Tolerance for activity over a 
workday is inferred from performantx 
at increased intensity for Sorter pe- 
riods, essentially according to the data 
in the National Institute for Occupa- 
tional Safety and Health (NIOSH) 
Work Practices Guide for Manual 
Lifting.’ The ERGOS thus is designed 
to produce job-relevant capaciti^ and 
tolerances from a physcal evaluation 
that lasts only a few hours. 


The present study examines the re- 
lationship between the information 
provided by the ERGOS and that pro- 
vided by a more extensive functional 
capacity evaluation. Workers who 
were participating in a functional 
evaluation were reviewed using two 
techniques: with a 2-week int^rated 
multidisciplinary evaluation, and 
with the ERGOS. The assessment of 
functional capacity as indicated by se- 
lected dependent variaUes produced 
by the two approaches was then ana- 
lyzed and compared. 

Methods 

Subjects 

All subjects attended the Func- 
tional Evaluation Unit (FEU) of the 
Leslie R. Peterson Rehabilitation 
Centre of the Workers’ Compensation 
Board of British Columbia between 
October 22 and December 20, 1991 
for a 2-week functional capacity as- 
sessment. All subjects were referred 
for evaluation following rehabilitation 
from injuries that had arisen during 
the a}urse of their usual employment, 
and all were experiencii^ difficulty 
returning to their im-injury occupa- 
tion. 

During the 9-week test period there 
were 78 ERGOS test slots available, 
based solely on avail^nlity of person- 
nel. Ofa total of 128 patients admitted 
to the FEU during the intake period, 
34 men and 9 women were excluded 
from the study. The reasons for exclu- 
son were: 3 men failed to show up for 
evaluation; 7 men and 3 women f^ed 
to complete the 2-week evaluation; 1 
man and I woman failed to complete 
the Rehabilitation Therapy Physical 
Evaluation (RTPE); 10 men and 3 
women had injuries to body areas 
other than the low b^k or the limbs; 
8 men and 1 woman had significant 
difficulty speaking or comprehending 


English; 4 men and 1 woman had 
significant behavioral difficulties; and 
1 man had significant cardiac disease. 
Of the 85 eligible subjects 6 men and 
1 woman were not tes^ as there were 
insufficient test slots available, leaving 
70 male and 8 female test subjects. 

The characteristics of the study sub- 
jects are shown in Table 1 . Included 
in the “other" injury area cat^ory are: 
4 men with injuries to mote than one 
of the area groups (2 subjects with 
multiple fractures of the upper limbs, 
1 stdiject with multiple figures of 
one lower limb and both upper limbs, 
and I subject with fraaures of the low 
back and one lower limb), 2 men with 
nerve injuries, 2 men with Raynaud's 
disease, I man with multiple trauma 
to an upper limb, 1 man with a fem- 
oral midshafr fracture, 1 man with 
carpal tunnel syndrome and shoulder 
bursitis, 1 woman with midshafr frac- 
tures of the r^us and ulna, and 1 
woman with bilateral carpal tunnel 
syndrome. 

Included in the “other” injury type 
cat^ory are: 17 men with interverte- 
bral disc herniation treated surgically, 
4 men with intervertebral disc protru- 
9on treated non-surgically, 2 men 
with Raynaud’s disease, 2 men with 
meniscal tears (knees), 2 men with 
degenerative joint disease (knees), I 
man with recurrent shoulder disloca- 
tions, 1 man with multiple trauma to 
a limb, 1 man with joint separation 
(acromioclavicular joint), 1 man with 
spinal stenosis, 1 man with ulnar neu- 
ropathy, 1 man with brachial plexus 
trauma, and 1 woman with arach- 
noiditis. 

The pre-injury job for each subject 
was categorized into the CCDO major 
occupational groups. For the men, the 
distribution of occupational groups 
was as follows: 29% in construction 
tr^es, 16% in product fabrication, 
14% in forestry and logging, 10% in 
machining, 6% in transit equip- 
ment operation, 6% in material han- 
dling, 4% in processing, 4% in sales, 
4% in mining and quarrying, and 7% 
in other types of employment. For the 
women, the distribution of occupa- 
tional groups was as follows: 37.5% in 
medicine and health, and 12.5% each 
in man^ement and administration, 
.«ales, processing, material handling, 
and product fobrication. 


Fuoctional Evaluation Unit, Workers’ Q>mpensation Board of British Ricfamood, 

British Cduinbia, Canada (Dr Dusik, Dr Menard, Dr Co(4ce, Ms Fairbum, Mr Beach); and 
the Diviaon of Hiysical Medicine and Rehabilitation, Department of Medicine, St Paul’s 
Mortal, Vancouver, British Ctriumbia, Canada (Dr Menard). 

Address correspondence to: Dr Quistot^er Cooke, Functional Evaluation Unit, Workers’ 
Compensation Board of Mtish Odumbia, 6951 Westminster Midway, RK^mond, British 
Columbia, Canada, V7C IC6. 
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TABLE 1 

Subject Clvaracteristics 

Variable 

Men 

Women 

Sample size 

70 

8 

Age (yr) 

Mean 

45.1 

43.7 


22-64 

23-56 

Height (cm) 

Mean 

178.3 

165.7 

Range 

147-197 

155-174 

Wei^t (kg) 

Mean 

87.4 

70.6 

Range 

61-137 

54-91 

Time since injury (mo) 

Mean 

53.8 

29.0 

Range 

1-309 

11-76 

Injury area (%) 

Low back 

41.4 

50.0 

Shoulder 

14.3 

0 

Elbow 

4.3 

0 

Wrist/hand 

7.1 

0 

Knee 

8.6 

12.5 

Ankle/foot 

8.6 

12.5 

CMber* 

15.7 

25.0 

Injury type (%) 


28.6 

62.5 

Fracture 

24.3 

25.0 

Othw* 

47.1 

12.5 

Surgery (%) 

No 

37.1 

37.5 

Yes, this injury 

58.6 

50.0 

Yes. previous similar ktjury 

4.3 

12.5 


* See text for explanation. 


Evaluation Regimen 

All subjects completed an intake 
interview with a vocational evaluator. 
Based on this interview and referral 
information from the subject's reha- 
bilitation consultant, an individual- 
ized 2-week evaluation program was 
developed. Of the 78 ERGOS test sub- 
jects, ^ had a physical capacity as- 
sessment by a rehabilitation therapist 
(RTPE) and all were aligned shop 
tasks in the Industrial Department. In 
addition, 24 subjects (17 men and 7 
women) completed one or more 
VALPAR standardized work sample 
tests (Valpar Corporation, Tucson, 
Ariz). 

For some subjects, additional infor- 
mation was obtained through biome- 
chanical testing and occupational 
therapy testing. Eleven subjects (all 
men) underwent dynamometry of 
specific body segments. Seventeen 
subjects (9 men and 8 women) had 
occupational therapy testing (includ- 
ing office simulation, clerical tasks. 


keyboardii^ hand dexterity testing, 
jc^-spectfic VALPAR tests, and co- 
ordination testing). However, this in- 
formation was not suitable for direct 
comparison with the ERGOS tests 
that were selected for this study and 
so was excluded. 

Upon completion of the 2-week as- 
sessment a discharge interview was 
held between the subject and their 
vocational evaluator. At this time the 
sufcrject's performance and the evalu- 
ator’s recommendations were Imefly 
discussed. A final report was then for- 
warded to the subj^'s rdiabilitation 
consultant. 

CCDO Physical Activity Factors 

I%ysical Activity (PA) is one of the 
job requirements characterized in the 
CCDO* and siinilariy in the DOT^ 
used in the United States. The PA 
rating for ajob represents the physical 
requirements of the occupation as 
well as the physical capacities a 
worker must have to fulfill these re- 


quirements.* In the CCEX) there are 
eight factors that make up the PA. 
Factor I is strength, which includes 
the activities of lifting, carrying, push- 
and pulling. Strength is catego- 
rized into sedentary, li^t, medium, 
heavy, and very heavy ratings accord- 
ing to the amount of weight handled 
and the frequency of handling.* The 
other PA factors are climbing and bal- 
ancing (factor 2), body dexterity, in- 
cluding stooping, kneeling, crouching, 
and crawling (factor 3), reaching, 
handling, fii^riog, and feeling (factor 
4), talking (^or S), hearing (factor 
6), seeing (fiu^tor 7), and operation of 
controls (fitetor 8). (For a more de- 
tailed explanation of the CXDO fac- 
tors the reader is referred to the 
CCDO manual.) The American DOT 
classification system’ is very similar to 
the CGDO. The main differences are 
that talking and hearing are catego- 
rized as one factor (&ctor SA and 5B, 
re^Kctively), and operation of con- 
trols is not a DOT factor. 

Assessment Methods 

ERGOS Work Simulator. ERGOS 
is a computerized functional capaci- 
ties assessment simulator. It provides 
objective documentation of t^ work- 
er’s performance compared to the 
DOT classification s>^m, NIOSH 
Work Practices Guide for Manual 
Uftit^ and Methods Time Measure- 
ments (MTM) standards for workers 
of the same age and sex. ' ' 

ERGOS consists of five 7,5-foot x 
4-foot panels (or work stations) ar- 
ranged in a pentagon. A computer 
monitor and speaker system are in- 
corporated into each panel to provide 
simultaneous visual and verbal task 
instructions. Panel 1 measures static 
strength during isometric lifting, 
pushing and pulling, and dynamic 
strength using a progression of free 
lifts, at various positions from ankle 
to ^ouliter hei^t. Panel 2 assesses 
whole-body range of motion and in- 
volves standing, balancing stooping 
kneeling crouching reaching, and 
manual dexterity. Panel 3 assesses 
woric endurance through int^rated 
repetitive selecting/sorting lifting 
carrying walking and climbing activ- 
ities. Panel 4 assesses standing work 
tolerance using conveyor work activi- 
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ties. It involves walking, stooping, 
reachii^ handling, and the sorting of 
pool balls in numerical order. Panel 5 
assesses a variety of seated work ta^ 
and iippct limb functions. However, 
for the purposes of Uiis, study Panel 5 
was us^ only to assess grip strength 
and handling, and to screen vision 
and hearing. Note that all panels in- 
directly assess vision and hearing. 

During the sax)nd week of assess- 
ment in the FEU, all subjects under- 
went an ERGOS evaluation by a di- 
agnostic t^hnician who had b^n ctr- 
tified in its use. The ERGOS 
generated a standardized summary re- 
port of each sub^’s performance fol- 
lowing testing. Units of measure are 
as follows: strength activities (factor 1 ) 
are in pounds, dexterity activities (fac- 
tors 3 and 4) are in MTMs, hearing is 
in Hertz and decibels, and vision is in 
Snellen equivalents. The particular 
ERGOS regimen used in tlus study 
required 2.S to 4 hours to conduct, 
and an additional IS to 30 minutes 
for ERGOS to output the summary 
report. 

Rehabilitation Therapist Physical 
Evaluation. All subjects underwent a 
I^ysical evaluation by a rehal^tation 
therapist during the first week of as- 
sessment in the Functional Evalua- 
tion Unit. This fiructured, exercise- 
oriented evaluation was designed to 
assess individual physical tolerances 
consistent wiUi the guidelines estab- 
li^ed by the CCOO in the stren^ 
categories of pu^ng, pulling, lifting 
and carrying, ^p strength, cUmtnng 
and bt lancing, b^y dexterity, reach- 
ing, handliitg, and coordination (C. 
Cooke, unpublished data, 1990). llie 
subject was questioned as to any dif- 
ficulties with hearing or vision. I^r- 
fonnance of these factors was re- 
corded on a standard report form. 
Discrepancies or inconsistencies in 
performance were also documented. 
Strength factors were measured in 
pounds. Hie remaining PA factors 
were recorded descriptively. The 
RTPE takes 60 to 90 minutes to con- 
duct and an additionat 2 hours to 
generate the written report. 

SHOPS Tasks. More than 60 sep- 
arate industrial tasks were available in 
a project format in a variety of indus- 
trial work environments (carpentry, 


inside general, sheet metal, machine 
shop, welding, automotive, small mo- 
tor, upholstery, furniture refmishing, 
outside gener^, and lifting program) 
through an Industrial Department 
Task Inventory Prt^ram. These in- 
dustrial tasks range from sedentary to 
very heavy in their strength require- 
ments, consistent with the classifica- 
tions in the CCDO and DOT. The 
tasks have also been defined by the 
other PA factors required to perform 
the project. 

All tasks were originally designed to 
simulate actual working conditions 
and physical demands of industrial 
jobs as closely as possible (C. Cooke, 
unpublished data, 1990). Tasks were 
administered and monitored by shop 
instructors who are trained trades- 
men. Subjects were assigned to indi- 
vidual programs by their vocational 
evaluator based on demonstrated ca- 
pabilities following completion of the 
RTPE. Over the course of the 2-wcck 
evaluation subjects were gradually 
progressed as tolerated throu^ more 
physically demanding tasks until 
maxima] demonstrated tolerance lev- 
els were achieved. 

Task performance was recoided on 
a standard report form by the shop 
instructor. Individual strength factors 
were not assessed and therefore could 
not be compared to the ERGOS and 
RTPE results. The other PA factors 
were recorded descriptively. The over- 
all PA ratii^ was based on the most 
demanding shop task that the subject 
was able to complete successfully dur- 
ing the course of the 2-week evalua- 
tion. 

VALPAR Work Sample Tests. The 
VALPAR Component Work Sample 
Series consists of 19 standardized 
work samples designed to assess 
worker characteristics from the 
DOT,'^ which are equivalent to those 
from the (XDO. 

Of the 24 subjects who under- 
went testing on one or more of the 
VALPAR work samples, 9 men and 
5 women completed VALPAR no. 9, 
the whole body range of motion work 
sample; 5 men and 6 women com- 
pleted VALPAR no. S, the clerical 
comprehenaon and aptitude woric 
sample; 7 men completed VALPAR 
no. 4, the upper-extremity range-of- 


motion work sample; 2 men com- 
pleted VALPAR no. 1 1 , the eye-hand- 
food coordination work sample; and 
1 man completed VALPAR no. 8, the 
simulated assembly work sample.'^ 

In addition, 7 men completed the 
WEST Bus Bench work sample (Work 
Evaluation Systems Technol(^', 
Long Beach, C^0> designed to assess 
upper-extremity dexterity and coor- 
dination throu^ disassembly and as- 
sembly of a metal structure resem- 
bling a bus bench. 

Performance on these work sam- 
ples was recorded on standard report 
forms supplied by the manufacturer. 
Strength factors were not assessed and 
therefore could not be compared with 
the ERGOS and the RTPE strength 
results. The remaining PA factors tiiat 
were examined by each specific work 
sample were recorded des^ptively. In 
addition, performance of the com- 
plete woric sample or a major portion 
of the work sample (eg, disassembly, 
assembly, etc) was timed. However, 
because performance of several PA 
factors was included in each of the 
recorded times, the timed results were 
not used for this study. An overall PA 
rating was not produced by VALPAR 
testing because none of the work sam- 
ples assessed all of the PA factors. 

Comparison of Assessment 
Methods 

Table 2 shows a summary of the 
ERGC», the RTPE, the Industrial 
SHOPS, and the VALPAR physical 
capacity ev^uation methods. The PA 
factors of fingering and feeling (in- 
cluded in factor 4) were not assessed 
directly by RTPE testing and there- 
fore were excluded from the study. 
The PA factors of climbing and bal- 
ancing (factor 2), crawlii^ (included 
in factor 3), talldng (factor 5), and 
operation of controls (factor 8) were 
not assessed formally by ERGOS and 
therefore were excluded from the 
study. 

lo^vidual strength (fr^nor I) vari- 
ables were assessed directly only by 
the ERGOS and the RTPE testing. 
However, there were differences b^ 
tween these assessment techniques 
that mi^t be important. Lifting was 
performed ‘‘dynamically*’ (essentially. 
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TABLE 2 

Summary of Physical Capadty Ev^uation Methods Used in the Functional 
Evaluation Unit 


COX) PA Factor 

ERGOS* 

RIPE 

SHOPS 

VALPAAt 

1. Strength 

Lifting 

+ 1(3) 

+ 


- 

Carrying 

+ 3(4) 

+ 

t 

- 

Pushing 

+ 1 

+ 


- 

PuHh^ 

-i- 1 

+ 


- 

2. Climb/balance 

Climbing 

obs (3) 

obs 

Obs 

- 

Balancing 

Obs (1-4) 

obs 

obs 

- 

3. Body dexterity 

Stooping 

+ 2(1 .3.4) 

obs 

obs 

V.9 

Kneeling 


obs 

obs 

V.9 

Crouc^ung 

+ 2(1.4) 

obs 

obs 

V.9 

Crawling 

- 

obs 

- 

- 

4. Reach/handte/flnger/feel 

Reaching above shoul- 

+ 2(1.3) 

obs 

obs 

V.9 

der height 

Reaching below shoul- 

+ 2(1 .3-5) 

obs 

obs 

V.1.4.5.8.9 

der height 

Handling 

+ 5(2-4) 

obs 

obs 

V.1.4.5.S.9.12.WB6 

Fingering 

+ 5(2) 

- 

obs 

V.1,4.5.8,9.12.WBB 

Feeling 

+ 5 

- 

- 

- 

5. Talking 

obs (aN) 

obs 

obs 

obs 

6. Hearing 

+ 5(1-4) 

obs 

obs 

obs 

7. Seeing 

+ 5(1-4) 

obs 

obs 

obs 

6. Conbols 

obs (2.4) 

obs 

obs 

V.11.12 

Other 

Grip strength 

+ 5 

+ 

obs 

- 


» PA factor was measured; obs s PA factor was observed only: - - PA factor was not 
tested. 

* Numbers refer to ERQOS panel that directiy assessed each PA factor. Nunbers in 
parentheses refer to ERQOS panels that irKfirectty or secondarty a ss esse d each PA factor. 

t Strength factors were assessed in the SHOK by pertonnance of tasks categorized irtto 
the CCDO ratings of sedentary to very heavy (see text}. AS » above shoulder height. BS » 
below shoulder height. 

» VALPAR (number refers to specific VALPAR work sample); WBB » WEST Bus 

Bendi. 


isotonically) for both evaluation 
methods. The distance from the floor 
to the various test heights was 26 
inches for ERGOS and 29 inches for 
the RTPE bench/hip hei^t, and 55 
inches for ERGOS and 54 inches for 
the RTPE shelf/shoulder height. 
However, ERGOS testing involved 
iiftii^ from floor level to test level for 
both lifting heights,^ whereas the 
RTPE assessment involved Uftiog 
from floor level to hip level and then 
from hip level to shoulder level. In 
addition, the weight containers were 
of different dimensions and had dif- 
ferent handle arrangements for the 
two testing methods. 

Assessment of carrying with 
ERGOS involved lifting a wei^ted 


I^astic container from varying shelf 
heights, carrying the container 10 feet, 
perf(Hinii% other tasks, and then car- 
rying the weighted container 10 feet 
l^k to its original location. The as- 
sessment of carrying with the RTI^ 
testing involved carrying a dumbbeli 
in each hand over varying terrain 
(ramp, stairs, etc), and over a distance 
of at least 25 feet 
Pushing and {Hilling were tested 
'^statically'' (isometrically) with 
ERCjOS. Ahhou^ the iHishing and 
pulU]% tasks were {lerformed using 
both u{)pa' limbs simultaneously, ER- 
GC^ measured and recorded the re- 
sults from each u|)per limb separately. 
The average of each i 4 )per limb ovo* 
three repetitions was then averaged to 


obtain the result for each task. “Shoul- 
der” height was individually set so that 
the subject's acromioclavicul^ joint 
was at a mid-handle position. “Below 
shoulder” height was fixed at 42 
indies. Pushing upwards was per- 
formed at “dioulder” hei^t. Pudiing 
and pulling \wre tested “dynamically” 
(essentially, isotonically) with the 
RTPE assessment. The maximum 
wdght that could be pushed or pulled 
for three repetitions was used for the 
result of each task. “Shoulder” height 
was fixed at 50 inches. Pushing and 
pulling at this level involved moving 
weights attached to a pulley system. 
However, for this task alone, oiUy one 
upper limb was tested at a time. “Be- 
low shoulder” height tasks consisted 
of pushing or pulling a ground-level, 
wetted ded. Pushing upwards in- 
volved using a weighted barbell from 
the subject's shoulder height. 

Grip strength was tested using a 
JAMAR ^p dynamometer (Asimow 
En^neering CO., Lx>s Angeles, Calif) 
in both testing situations. However, 
with ERGOS testing, the maximum 
of three reiietitions at portion 2 was 
used. For the RTPE testing, usually 
only one attempt was performed but 
all five testing positions were assessed. 
Chily the results at position 2 were 
compared in this study. 

For ease o( comparison, the PA 
factors other than strength were di- 
chotomized into “unrestricted” and 
“restricted” categories. The ER<X)S 
results, which were measured in units 
of MTMs(stooping, kneeling, crouch- 
ing, reaching, and handling) were cat- 
^orized as “restricted” for MTM 
scores of less than 80% (“entry level” 
performance or poorer). ERCioS re- 
sults measured in MTM scores greater 
than or equal to 80% (“com|>etitive 
level” performance or better) were cat- 
^orized as “unrestricted.” ERGOS 
results for hearing were coded as “re- 
stricted” if the subject heard fewer 
than 50% of the tones in one ear or 
fewer than 75% of the tones bilater- 
ally. ERGOS vision results were coded 
as “restricted” if the subject was una- 
Ue to see better than 20/40 in one or 
both eyes. Descriptive results from the 
RTPE, the Industrial SHOPS tasks, 
and VALPAR work sample testing 
were cat^orized as “restricted” if the 
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TABLES 

Comparison of Overall PA Ratings for 
Men 

RTPE 

S L M H VH 


ERGOS vs RTPE (n- 68} 

629. P < .0001* 

ERGOS 

S 2 3 - - - 

L 5 14 9 - - 

M - 7 22 4 - 

H ---11 

VH . . . _ _ 


RTPE vs SHOPS (n - 70) 




« - .385, P = .00036’ 



RTPE 





S 

6 

1 

- 

- 

L 

- 12 

14 

- 

- 

M 

- 10 

20 

1 

- 

H 

- 

2 

2 

1 

VH 

1 

- 

- 

- 

ERGOS vs SHOPS (n = 

68) 




« - .407, P = . 

00025* 



ERGOS 





S 

5 

- 

- 

- 

L 

- 13 

15 

- 

- 

M 

8 

22 

3 

- 

H 

1 

- 

- 

1 

VH 

- - 

- 

- 

- 

ERGOSvsFEU(n-68) 





«-.66.P<.OOOr 



ERGOS 





S 

2 2 

1 

- 

- 

L 

- 21 

7 

- 

- 

M 

6 

25 

2 

- 

H 

- 

- 

1 

1 

VH 

- 

- 

- 

* 


S, sedentary; L. fight; M. mecfium; H, 
heavy; VH, very heavy. 

* Weighted < artalysis (see text). 


it means that this infonnation could 
be more readily available to coun- 
selors. 

Pairwise comparisons of the overall 
PA ratings produced by the ERGOS, 
the RTPE, and the Industrial SHOPS 
were found to have a “moderate” or 
better level of agreement, and all were 
statistically significant at the P < .001 
level. There were consistently lower 
PA ratings by ERGOS in comparison 
with the RTPE and with the SHOPS, 
and of the RTPE in comparison with 
the SHOPS. This was because to 
achieve a particular rating (sedentary 
to very heavy) from ERGOS testing 


TABLE 6 

Comparisons of Overall PA Ratings for 
Women (n » 8) 

RTPE 


S L M H 

VH 


ERGOS vs RTPE 


ERGOS 

S 

1 _ - - 

- 

L 

- 5 - - 

_ 

M 

- 1 1 - 

- 

H 

_ _ _ _ 

- 

VH 

RTPE vs SHOPS 


RTPE 

S 

- 1 - - 

- 

L 

1 5 - - 

- 

M 

- 1 

- 

H 

_ - - . 

- 

VH 

ERGOS vs SHOPS 

■ 

ERGOS 

S 

1 

- 

L 

1 4 - - 

- 

M 

- 2 - - 

- 

H 

- . - _ 

- 

VH 

ERGOS vs FEU 

“ 

ERGOS 

S 

1 - - - 

- 

L 

1 4 - - 

- 

M 

- 2 - - 

- 

H 

.... 

- 

VH 

- - - - 

- 


S. sedentary: L. light; M, medium; H. 
heavy; VH, very heavy. 


ail requirements for that rating had to 
have been met. In contrast, the overall 
PA rating from the RTPE tended to 
be an “average” of the subject’s abili- 
ties, and the rating from the SHOPS 
was based on “maximal performance” 
(the most physically demanding in- 
dustrial task the subject was able to 
complete). Thus it is not surprising 
that this pattern was seen among these 
three approaches to PA rating. Based 
on the assumption that the risk of 
injury is less when the worker’s phys- 
ic^ capacity is greater than the phys- 
ical demand of the job. it seems rea- 
sonable to suppose that the injured 
worker will have a lower probability 
of re-injury in a job declared feasible 
on the basis of the ERGOS rating. It 
will be important to do outcome stud- 
ies to test this hypothesis. 


It is notable that there was a “sub- 
stantial” level of agreement between 
the extrapolated PA rating for endur- 
ance of an 8-hour workday from the 
4-hour ERGOS evaluation, and from 
the 2-week functional capacity evalu- 
ation. The endurant^ at a particular 
PA level is inferred from brief intense 
performance on the ERGOS, but is 
observed as actual performance dur- 
ii^ the 2-week FBU evaluation. This 
finding supports the use of the NIOSH 
approach of predicting the capacity to 
work at a certain level of intensity for 
a whole day, as incorporated in the 
ERGOS protocol.* 

Strength (PA f^or 1) measure- 
ments by ERGOS were found to cor- 
relate well with otservations of actual 
manual material handling (RTPE). 
The results showed that the strengths 
measured by the ERGOS closely re- 
flect the strengths measiued during 
clinical evaluation according to the 
(XDO/DOT PA definitions. Further- 
more, ERGOS provided additional 
information on ^ strength variables 
(except carrying), since it record^ 
force production versus time, on serial 
trials. This additional information is 
not generally used in the context of 
vocational counseling. However, it is 
widely believed to provi(te useful in- 
formation on physical capacity and 
on sincerity of effort during testing.^ 
Therefore, its use in this context de- 
serves further study. 

The assessment of dexterity vari- 
ables (PA factors 3 and 4) by ERGOS 
was found, overall, to relate poorly 
with the assessments by the other eval- 
uation methods. One explanation for 
this may be because the ERGOS, us- 
ing the MTM standards, classified 
subjects as “restricted” much more 
frequently than did the other (clinical) 
evaluation methods. For example, for 
Stooping, ERGOS classified 35 of 65 
subjects as “restricted” (MTM < 80), 
whereas the RTPE classified only 1 
subject as “restricted.” If the analysis 
is repeated with “restricted” defined 
as MTM < 70 (below “entry level” for 
competitive employment) for 
ERCioS, then 23 of 65 subjects are 
classified as “restricted,” the statistical 
significance increases from P » . 1 8 to 
.08, and the k increases from .03 to 
.06. 
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The signiAcance of this pattern for 
vocational rehabilitation is not clear. 
For the subjects in this study, medical 
treatment and physical rehabilitation 
had b^n completed, and they were 
believed to be ready to return to work. 
Therefore, it could be aipied that they 
should, at a minimum, be expected to 
satisfy the ‘entry level’ MTM standard 
(MTM score of 70 to 80). The MTM 
has been validated as an industrial 
enpneering standard," '^ and it seems 
reasonable to hypothesize that it is 
valid in the context of vocational re- 
habilitation. However, the validity of 
the more restrictive MTM assessment 
versus the “clinical” assessment in the 
context of vocational rehabilitation 
can only be determined from a differ- 
ent type of study, with examination 
of relevant outcomes such as success 
in returning to work. 

The assessments of hearing and vi- 
sion (PA factors 6 and 7, respectively) 
by ERCrOS were also found to relate 
pooriy to the assessments by the other 
evaluation methods. ERGOS assessed 
these variables “directly” using stand- 
ard vision and hearing screening tests. 
The clasafication into “restricted” 
and “unrestricted” categories was 
based on the “functional limits” set 
by the ERGOS manufactuim. Al- 
though the other evaluation methods 
used a “functional limit” to cat^rize 
these variables, a “restricted” rating 
(Upended upon the observation, dur- 
ing the performance of tasks, of diffi- 
culties that could be attributed to vis- 
ual or auditory problems (SHOPS and 
VALPAR evaluations), or to ques- 
tioning the subject as to whether they 
had any problems with their vision or 
hearing (RTPE). It is known that peo- 
ple tend to accommodate to minor 
visual or auditory impairments that 
develop gradually. The direct testing 
by ERGOS classiAed subjects as “re- 
stricted” more frequently than did 
the other evaluation methods. Thus 
ER(X)S testing probably detects sen- 
sory deficits that would be missed by 
a nonspeciAc clinical evaluation. 

In conclusion, the results of this 


study demonstrate the roncurrent va- 
lidity between the ERGOS and the 
convention^ functional capacity eval- 
uation Am* acquisition of the Sftedfic 
inAmoation on physical abilfty that is 
currently used in vocational rehabili- 
tation. However, it should be noted 
that these results do not ^ow whether 
the ERGOS and the conventional 
functional caqncity evaluation are 
“equally oMtect” cm' “equally incor- 
rect” in tmns of the Anal outcome of 
the lUTXoss of vocational rehabilita- 
tion in which they are used. Unfortu- 
nately, few validity studies have been 
done in this Aeld and there are no 
“gold standards.” 

Future studies should address the 
issue outcome. In vcxational reha- 
Inlitation, the critical outcome is sue- 
cessAil return to wenrk. (X particular 
importance m the present study is the 
Anding by Ox^ (uopubilisbed data, 
1 990) that in a woikos’ compensation 
setting, a grmip of 25 wcnlcers who 
underwent a physical capacity assess- 
ment were signiAcantly more success- 
ful in vocational placement than were 
a group of 25 workers who had only 
job search training (72% vs 28%, re- 
qpsectively). However, studies of out- 
come are comi^icaled by the strong 
inAuence of psydioscxial factors. In- 
deed, even the “objective” measure- 
ment of physical strength and move- 
ment by dynamometiy is confounded 
by behavioral &ct<HS.'^-'^ It will be 
important to study the inAuence of 
behavioral Actors on the PA assess- 
ment produced the ERGOS, and 
to detennine how the availability of 
information on PA inAuences the out- 
come vocational rehabilitation. 
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A prospective blinded cohort study was performed to test for a difference 
in the pattern of physical activity factors measured with the ERGOS work 
simulator in subjects with low back injuries versus those with limb injuries. 
Also tested was the relationship between physical activity factors measured 
with the ERGOS and several psychological tests and measures of nonorganic 
pain behavior in subjects with low back pain. Subjects were 70 men. 22 to 
64 years old. who attended a 2-week physical capacity assessment after 
undergoing rehabilitation for a work-relat^ injury. In subjects with a com- 
plaint of low back pain, nonorganic pain behavior was measured with the 
Waddell score. In addition, two briff psychological tests, the Coopersmith 
Self-Esteem Inventory and analog self-rating of wellness, were administered. 
It was found that subjects with low back complaints underperformed globally 
in comparison with subjects with limb complaints. This underperformance 
was statistically significant (P < .05) for 7 of 13 strength variables and 2 of 
7 dexterity variables. In the subjects with low back complaints, those who 
exhibited excessive illness behavior (Waddell score, 3 to 5) performed signif- 
icantly worse on all 13 strength variables and on 3 of 7 dexterity variables. 
In the subjects with low back complaints, those with low self-assessment 
ratings were found to have a high Waddell score (P < .01) arid to perform 
significantly worse (P < .05) on 12 of 13 strength variables and 6 of 7 
dexterity variables. There were no significant relationships (P> .05) between 
Coopersmith Self-Esteem score and Waddell score or performance on ER- 
GOS testing. The results indicate that disability behavior in injured workers 
tends to be greater after a low back injury than after a limb injury. 
^ 
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f the various types of work-related 
injuries, it has been reported that the 
likelihood of return to work is lowest 
for back injuries, regardless of the vo- 
cational rehabilitation interventions 
applied.' The reasons for this are not 
well understood, but it has been noted 
that in the majority of chronic low 
back complaints a physical cause is 
not detectable even if a thorough med- 
ical work up is done.^*^ Thus it is not 
possible to direct a specific treatment 
at an organic process in these patients. 

The recommended approach for 
such chronic pain conditions is to ac- 
knowledge that any organic process 
that might be responsible for the pain 
in this situation is not going to lead to 
skeletal or neurologic impairment. 
The focus is then shifted to the disa- 
bility behavior, rather than to the ex- 
perience of pain, and therapy aims to 
encourt^ and facilitate an increase in 
the level of physical activity in the 
patient.^'^ Tluit is, a behavioral ap- 
proach to treatment is taken for pa- 
tients with this type of problem. 

There is evidence that, whatever 
physical factors might be involved, 
purely behavioral factors are impor- 
tant in low back pain.^ In particular, 
we recently found that motor per- 
formance on lumbar dynamometry 
correlates with certain psychological 
measurements in peoi^e with chronic 
low back pain.‘-* We found a similar 
correlation of physical performance to 
psychological measurements during 
"nonback” dynamometry testing in 
people with chronic low back pain, 
although the effect is less prominent 
than that found on back-related dy- 
namometry.'® 
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These results have important im|A- 
cations for vocational rehabilitation. 
The goal of vocational rehabilitation 
for injured workers is to recover the 
former capacity and tolerance for a 
specific vocational activity.'*'*’ Ca- 
pacity and tolerance ate evaluated by 
observing the worker’s performance 
on work samples of known physical 
demand over the course of several 
days. Recently, work simulation de- 
vices have become available to assist 
in the evaluation process. 

The ERGOS work simulator is sudi 
a device. We have reported that the 
ERGOS provides information com- 
parable with that obtained during ob- 
servation of woik sample perform- 
ance.'^ Because the ERGOS evalua- 
tion is similar to a battery of 
dynamometric tests, we hypothesized 
that there would be a correlation be- 
tween performance and psychc^ogic 
variables during motor performance 
evaluation on the ERGOS. We tested 
this hypothesis by analyzing the per- 
formance on the ERGOS work simu- 
lator of a cohort of woricers’ compen- 
sation patients with low back or with 
limb (’’nonback”) complaints. 

Methods 

Subjects 

The study population was a repre- 
sentative sample of subjects who had 
been injured during the course of their 
work, but who were experiencing dif- 
ficulty returning to their iM^jury 
employment and who bad been re- 
ferred for a 2-week functional capacity 
assessment. Details of the indusion 
criteria and subject characteristics 
have been given previously.'^ Only the 
results for men are conridered here 
(Table 1). 

Included in the “other” injury type 
category in Table 1 are 17 men with 
intervertebral disc herniation treated 
suigjcally, 4 men with intervertebral 
disc protrusion treated nonsuigically, 
2 men with Raynaud’s disease, 2 men 
with meniscal tears, 2 men with de- 
^nerative joint disease (knees), 1 man 
with repetitive shoulder dislocations, 
1 man with multiple trauma to a limb, 
1 man with joint separation (acmmio- 
clavicular joint), 1 man with s{Hnal 
stenosis, 1 man with ulnar neuropa- 


TABU1 

Subject Characteristics for Men 

Vwtafate 

Limbs 

AH 

Backs 

Low 

WaddeH 

Score 

High 

WaddeH 

Score 

Sample size 

41 

29 

22 

7 

As»(y) 

Mean 

45.66 

r 44.28 

42.27 

50.57 

SO 

11.06 

10.0 

9.95 

7.72 

Height (cm) 

Mean 

177.05 

180,00 

181.14 

176.43 

SO 

7.85 

7.80 

7.36 

8.62 

Wai^Oeg) 

Il4ean 

86.12 

89.31 

91.55 

62.29 

SO 

13.90 

15.22 

16.18 

9.43 

r«Tie since injury (mo) 

Moon 

38.93 

74.93 

62.41 

114.29 

SO 

52.44 

91.15 

74.82 

129.60 

lnjwytype(%) 

Strain 

34.1 

20.7 

13.6 

42.9 

Fracture 

39.0 

3.4 

0 

14.3 

Other 

26.8 

75.9 

86.4 

42.9 

Sixgety(%) 

No 

39.0 

34.5 

22.7 

71.4 

Yes. current* 

56.5 

58.6 

68.2 

28.6 

Yes. previoust 

2.4 

6.9 

9.1 

0 


* Sivgery after cunen! in^. 
t Siagery after a previous similar injury. 


thy, and 1 man with brachial plexus 
trauma. 

Evaluation Regimen 

As described previously,'* all sub- 
jechi underwent ERGOS evaluation 
during the second week of the 2-week 
evaluation. Hiysical activity (PA) rat- 
ing from the Canadian Compendium 
and Dictionary of Occupations 
(CCDO)'* is almost identical to that 
in the US Dictionary of Occupational 
Titles.'* The individual activiti^ are 
shown in T^le 2. The ERGOS com- 
puterized functional capacities assess- 
ment simulator was described previ- 
oudy.‘* 

Tests of Nonorganic Pain Behavior 
and Psychotogicai Tests 

Waddell Score. A screening exami- 
nation was performed of all subjects 
by one of the authors (LAD) before 
ERG(% testing. During the course of 
the examination of the subjects with 
back complaints, the worker’s re- 
sponse to the maneuvers described by 
Waddell and coworkers'^ was re- 
cord. 


Coopersmith Self-Esteem Inven- 
tory. A modified, short form of the 
Coopersmith Self-Esteem Inventory* 
was administered to all subjects after 
the screening examination. Verbal as- 
sistance for administration of the test 
was provided when the subject had 
difficulty for whatever reason. 

Self-Assessment Rating. At the time 
of examination, subjects were asked 
to rate their general feelings about 
their current overall state of health on 
a scale from 0 to 100, with 100 rep- 
resenting full recovery. Responses 
were recorded as percentages. 


Blinding 

The diagnostic technician respon- 
sible for collecting ERGOS data was 
not aware of the results of the clinical 
examination nor of the psychological 
tests when performing the ERGOS 
testing. The clinical and ERGOS eval- 
uations were recorded on separate 
data forms at the time of assessment. 
Statistical analysis of the data was not 
performed until all subjects had been 
tested. 
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TABLE 2 

Means and Standard Deviations for ERGOS Pttysical Activity (PA) Variables in Men 
Grouped by Injury Area 


Ergoa PA VariaUM 

Badis, Mean 

(SO) (n « 2») 

LiR*a,MMn 

(SD)(r>«41) 

P 

Strength Obs) 

UftinQ* 

SL knuckle 

52.28 (33.48) 

86.51 (44.91) 

.0003 

SL bench 

45.62(27.71) 

56.07(25.85) 

.0165 

SLttVOe 

52.58(32.59} 

67.46 (30.63) 

.0428 

SL shoulder 

44.52(31.42) 

59.80 (27.96) 

.0133 

OL bervih 

39.07(21.88) 

58.66 (24.90) 

.0022 

OL shelf 

27.50 (14.37) 

31.76(11.80) 

.220 

Canying 

51.48(21.70) 

61.95(23.34) 

.0694 

Pushing 

Cart push 

33.55 (19.82) 

39.80 (15.37) 

.0138 

Shoulder push 

27.79 (13.77) 

32.17(11.50) 

.0826 

Puling 

Cart pul 

30.59(12.93} 

34.66 (7.62) 

.0608 

Shoilderpul 

23.41 (8.69) 

26.93 (4.79) 

.0222 

Gfipsfrength 

Right 

107.12(43.92) 

100.92(43.04) 

.542 

Left 

108.77(48.21) 

104.85(38.12) 

.644 

Body Oexterity (MTMs) 

Stooping 

60.71 (21.86) 

87.59(21.53) 

.000 

KnooBng 

69.59 (24.79) 

88.77 (27.00) 

.0075 

Crouching 

71.76(24.90) 

87.27 (27.90) 

.0730 

Reach/hwvjle (MTMs) 

Reachirig 

Above shoulder height 

69.70 (15.61) 

69.12 (14.86) 

.930 

Below shoulder height 

66.57 (16.23) 

65.88 (18.61) 

.946 

Handling 

Right 

96.00 (22.10) 

95.44 (26.67) 

.773 

Left 

97.42 (22.59) 

100.10(19.43) 

.957 

Hearingt 

20/7 

32/7 

.636 

Visiont 

Far 

25/2 

36/2 

1.00 

Near 

24/1 

35/3 

926 


* St, static fsometiic) ftts; Ot, dynamic ifts. 

t Numbers of subjects with • u nre s trictedTrestricted' ratings for hearing and vision. 
MTM, method-time measurement unit (14). 


Data Analysis 

Raw scores were entered from the 
data forms into a database program 
(dBaselV, A^too-Tait, Torrance, 
CA, 1984) on a Compaq 386 personal 
computer (Compaq, Houston, TX) 
and analyzed with the SPSS/PC+ 
(Version 3.1, SPSS, Otica^, IL, 
1989) using Pearson r correlation 
analysis or the Mann-Whitney U test 
for continuous data and analysis 
for categorical data. 

Results 

Biodemographic Variables 

E^h of the biodemographic vari- 
ables shown in Table 1 ftH* the **limb'* 
and **back’’ groups was compared 


using the Mann- Whitney U test ch’ x^ 
analysis. The subjects with low back 
complaints had been off work rignifi- 
cantly longer (P < .05) than those with 
limb injuries, 'nieie was a highly sig- 
nificant difference (JP < .001) in the 
injury type between the two groups. 
This is partly because few of the peo- 
ple with back injuries had a fracture, 
but also because of the nature of the 
classification scheme, where disc pro- 
truaons could only be sustained by 
those in the back group. 

Distribution of Waddell Scores in 
Low Back Injuries 
Ofthc29menwitha history of tow 
back complaints, 3 had a Waddell 
score ofO, 10 had a score of I, 9 had 
a score of 2, 3 had a score of 3, 4 had 


a score of 4, and none had a score of 
S. Following the re(X}mmendation of 
Waddell and coworicers,'^ scores were 
dichotomized into low (0 to 2) and 
high (3 to 5) categories. This resulted 
in 22 scores in the *‘low Waddell 
score” group, and 7 scores in the “hi^ 
Waddell score” group. TTiis distribu- 
tion of Waddell scores is similar to 
that for previous studies.**'® ” 

For each of the biodemo^phic 
variables ^own in Table 1 , the vsjues 
for the “low” and “high” Waddell 
groups xwre compared uang the 
Mann-Whitney U test or x^ analysis. 
There was a significant difference (P 
< .05) in the type of iqjury between 
the two groups, where for the low 
Waddell group, none had had a frac- 
ture and more had had an identifia- 
ble condition such as disc protrusion. 
No significant differences (P > .05) 
were found for the other biodemo- 
graphic variaUes, although the high 
Waddell group tended to have fewer 
surgical interventions and a longer 
time intei^^ since injury (Table 1). 

Waddell Score versus ERGOS PA 
Variables for Back Subjects 

Table 3 show^ the mean value for 
the PA variables (Strength, Body Dex- 
terity, and Upper Limb Dexterity) for 
the 22 male subjects with a low W^- 
dell score venus the 7 with a hi^ 
Waddell score. The Mann-Whitney U 
test was performed for each of these 
variables. For all 1 3 strength variables, 
the low Waddell 9 ’oup performed sig- 
nificantly better than ^e high Wad- 
dell group (P< .05). Of the 7 dexterity 
varialiries, 3 showed significantly bet- 
ter performance in the low Waddell 
group. There was no significant differ- 
ence (P > .05) for the dexterity vari- 
ables of crouching, reaching above or 
below Moulder level, or handling with 
the r^t hand. 

Logistic regression was performed 
on all strength and dexterity variaUes 
that showed a significant difference 
between the high and low Waddell 
groups to determine winch variables 
^owed the strongest differentiation. 
The analysis was controlled for age, 
height, weight, time since injury, and 
(XDO job type. It was found that 
when kneeling, static lifting at bench 
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TA8L£3 

Means, Standard Deviations, and P Values for ERGOS Physical Activity (PA) 
Variables in Low and High Waddel Groups 


Ergo* PA Vartabtes 


UwWMMal. 

MawitSO) 

(n*2) 


HmhISD) 

(nsT) 


Strength 

Lifting’ 


SL knuckle 

60.36(34.18) 

26.86(12.21) 

0.13 

SLbencn 

53.23 (27.48) 

21.71 (7.78) 

.0024 

SL ankle 

58.20(31.47) 

24.50(24.66) 

.025 

SL shoulder 

52.05 (32.03) 

20.86 (12.51) 

.0086 

OL bench 

44.29(21.75) 

20.63(9.17) 

.013 

CM. shelf 

30.24 (14.27) 

16.00(6.22) 

.036 

Carrying 

55.68(21.40) 

33.00 (11S1) 

.024 

Pushing 

Cart push 

37.86 (20.54) 

20.00 (6.62) 

.015 

Shoulder push 

30.55 (14.27) 

19.14(7.54) 

.039 

Pulling 

Cartpui 

33.91 (12.82) 

20.14(6.07) 

.0039 

Shoulder pul 

25.73 (8.32) 

16.14 (5.37) 

.0069 

Grip strength 

Right 

117.75(35.72) 

71.67(53.27) 

.044 

Left 

120.60 (40.33) 

69.33(54.91) 

.033 

Body dexterity (MTMs) 

Stooping 

65.60 (19.65) 

36.25(16.19) 

.015 

Kneeling 

75.36(21.23) 

44.20 (25.25) 

.016 

Oouchkrg 

74.47 (24.14) 

46.00 (21.21) 

.072 

Reach/handle (MTMs) 

Reaching 

Above shoulder 

71.36(16.46) 

62.40(8.86) 

.33 

Below shoulder 

69 68(16.54} 

55.17(8.66) 

.061 

Handling 

Right 

102.35(20.06) 

83.50(24.19) 

.10 

Left 

102.80^.17) 

79.50(22.44) 

.026 

Hearingt 

15/6 

5/1 

.953 

NTiSkXtf 

Far 

19/2 

6/0 

1.00 

Near 

20/1 

4/0 

1.00 


* SL. static (isometric} Ifts; DL. dynamic fefts. 

t Number of subjects with 'unreetrictedTrestricted' ratings (or hearing and vision. 


MTM, method'time measurement unit (14). 

height, and static lifting at ankle 
height were entered into the analysis, 
no other variables had significant pre- 
dictive value. 

For completeness, the CCDO PA 
factors that do not invr^ve motor per- 
formance, the “coded” factors of vi- 
sion and hearing, were analyzed with 
X' analysis. No significant difference 
was found between the Waddell 
groups (P > .05). 

Psychological Tests versus ERGOS 
PA Variables 

Significant coirelations were found 
between Self-Assessment and 12 of 
the 1 3 ERGOS strength (PA Factor I ) 


variaMes (Pearson r = .44 to .60, P < 
.01, except static lift at knuckle and 
bench heights, r * .40 to .42, P < .05). 
Only one variable, carrying, was not 
found to be significant (r = .32, P = 
.052). Significant correlations were 
also found between Self-Assessment 
and 6 of the 7 ERGOS dexterity (PA 
Factor 3 and 4) variables (r = .53 to 
.63, P < .01, except crouching and 
reaching below shoulder level, r » .33 
to .44, P < .05). Only one variable, 
reaching above shoulder height, was 
found not tobcs^ificant (r= .19, P 
> .05). 

No significant correlations were 
found between the Coopersmith Self- 
Esteem score and either the ERGOS 


strength variables (r = -.025 to -.21, 
P > .05), or the ERGOS dexterity 
variables (r= -.19 to .29, P> .05). 

No significant correlations were 
found between the Coopersmith Self- 
Esteem score or the Self-Assessment 
score and the ERGOS results for vi- 
sion (factor 6) or hearing (factor 7) {P 

> .05, Mann-Whitney U test). 

Psychological Tests versus Waddell 
Score 

The mean score for the Cooper- 
smith Self-Esteem test was not signif- 
icantly different between the low and 
high Waddell groups (93.7, SD 14.6, 
and 95.7, SD 10.1, respectively). The 
mean value of the ^lf-As$essment 
rating was significantly different be- 
tween the low and high Waddel! 
groups (45.2, SD 25.1, and 12.0, SD 
12.5, respectively). Significantly more 
subjects with low Self-Assessment rat- 
ings also had high Waddell scores (P 
= .004). The statistically significant 
positive relationship between Self-Es- 
teem and Self-Assessment found in a 
previous study with more subjects* 
was not confirmed in the present 
study (Pearson r * -.38, P = .022, n 
= 28). 

Limb injuries 

Similar analyses were performed 
for the group of subjects with injuries 
to the limbs but no complaints related 
to the back. Statistically significant 
relationships were found between 
Self-Assessment score and 9 of the 13 
ERGOS strength variables, and 5 of 
the 7 ERGOS dexterity variables (P< 
.05). 

No significant correlations were 
found between the Coopersmith Self- 
Esteem score and either the ERGOS 
strength variables (r = — .18 to .23, P 

> .05), or the ERGOS dexterity vari- 
ables {r = -.043 to . 16, P > .05). 

No significant correlations were 
found between the Coopersmith Self- 
Esteem score or the Self-Assessment 
score and the ERGOS results for vi- 
sion (factor 6) or hearing (factor 7) (P 

> .05, Mann-Whitney U test). 

Discussion 

The results show a statistically sig- 
nificant difference between subjects 
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Rgura. Mean value of the ERGOS variables for the three sul^oups of subjects: 4 1 with limb 
injury, 22 with low back injury, and Waddell score less than 3, and 7 with low back injury and 
Wad^il score of 3 or more. 


with low back injuries versus those 
with limb injuries in the pattern of 
PA factors measured with a state-of- 
the-art computerized work simulator. 
The subjects with low back com- 
plaints underperformed globally, on 
all strength variables and on all dex- 
terity variables, in comparison with 
the subjects with limb complaints. 
This pattern is shown clearly in the 
hgure. 

Previously we have shown that the 
same pattern of underperformance 
seen with the ERGOS is seen in all 
types of functional capacity evalua- 
tion. including clinical examination, 
work under observation, and dyna- 
mometry of isolated limb seg- 
ments.*"'® This is in accord with the 
experience of other clinicians and 
evaluators. Altogether, it seems rea- 
sonable to conclude that special atten- 
tion should be given to behavioral and 
psychosocial factors that mi^t be 
limiting the performance of injured 
workers during their vocational reha- 
bilitation. 

Unfortunately, it is difficult to de- 
termine when underperformance is 
due to i^chologjc factors during 
functional capacity evaluation. Roth- 
stein et al'* have identified “sincerity 
of efTort” as the single greatest threat 
to validity in dynamometry. The 
problem is that, although the associa- 
tions that have been seen between psy- 


chologic tests of various sorts and ob- 
jective measurements of performance, 
by us and by others, are statistically 
significant when comparing groups, 
the particular tests have no useful pre- 
dictive value when applied to an in- 
dividual. This is because the range of 
performance in normal subjects is so 
wide.” 

In clinical practice, the usual ap- 
proach is to look for inconsistency of 
performance during repeated testing 
under different circumstances: during 
apparently different tests that actually 
should be limited by the same physical 
factor, during testing with and with- 
out distraction, or during testing with 
simulated loads.* ” The presence of 
inconsistency indicates that abnormal 
illness behavior is present, but usually 
does not reveal the specific reason for 
the observed behavior. 

It should be noted exi^icitly that 
when one observes abnormal illness 
behavior, one cannot immediately 
a}nclude that there is no rignificant 
iMologic injury ot disease present. 
Such bdiavior only indicates that the 
patient has a tendency to “over-re^.” 
Psychdc^ and behavioral studies 
have shown that most people have a 
recc^izaUe habitual pattern of re- 
sponse to stress or challenge.^and that 
the type of response a pnson will 
show can be predicted to some extent 
from their performance on certain 


psychologic tests. In the Minnesota 
Multiphase Personality Inventory 
(MMPl), a particular pattern indicates 
a tendency to somatize.^' The 
MMPI,^^ the Coopersmith Self-Es- 
teem Inventory,*’ and the Self-Effi- 
cacy measure^^ each have been found 
to correlate with the response to iUness 
when the responses of groups of pa- 
tients were studied. 

The implication for functional ca- 
pacity evaluation is twofold. First, for 
each test session, the tester should rec- 
ord a judgment of the validity of the 
results as indicators of maximal phys- 
ical capacity, based on clinical expe- 
rience. Second, those who use the re- 
sults of “objective” testing to make 
decisions about the patient must take 
care to interpret the results only in the 
context of the complete clinical pic- 
ture, which has biological, psycholog- 
ical, and social aspects. In summary, 
the conduct of objective tests, and the 
correct utilization of the results in vo- 
cational rehabilitation, require the 
judgment of an experienced clinician/ 
evaluator. 
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Mr. Payne. Thank you very much. 

Chairman BUNNING. Mr. Hancock will inquire. 

Mr. Hancock. Thank you, Mr. Chairman. 

I have a couple of real quick questions. The equipment that you 
use only measures physical disability, am I correct? 

Mr. Dakos. No. We also, in the evaluation process, measure the 
mental residual fvmctional capacities. However, there is no piece of 
equipment that you can “strap to the individual’s brain” to ascer- 
tain the sincerity of effort in relation to organic brain disorder or 
function. But the evaluation takes into consideration the factors of 
coefficient variation, the consistency of the effort, the monitored 
heart rate when the individual is describing discomfort, the ob- 
served behavior, using the 20 mental residual functional capacities 
outlined by Social Security. Those are the primary measurements 
that we report as the behaviors during the course of the evaluation. 

Mr. Hancock. But, in other words, there is no psycholomcal eval- 
uation actually. I would assume that if the person had in their 
head a psychological problem that convinced them that they were 
disabled, that it would show up on your machine that they were 
disabled? 

Mr. Dakos. It will if the consistency of the effort is good. We can 
interpret in terms of the inconsistencies whether or not the individ- 
ual is putting forth an appropriate effort. All detail during the eval- 
uation process is documented. An entire record is completed. In 
fact, it goes to the point that during every trial an individual ^ves, 
we have 2,000 data points that take place just on one repetition. 
Frankly, we cannot even go in and alter the record unless we want 
to spend years just trying to change one case. 

Mr. Hancock. Do these people sign a release? Do you give them 
a full explanation of what you are going to do, and have you had 
anybody refuse to be evaluated? 

Mr. Dakos. They are given an implied consent release. They are 
also, during the course of the entire evaluation, given computer 
generated instructions, written and auditory, written at a sixth 
grade level, auditory at a third grade level of comprehension. There 
is a red button that they push in order to show their implied con- 
sent to proceed with the evaluation process. 

What was the second part of your question? 

Mr. Hancock. Have you had people refuse? Maybe the Work- 
man’s Comp, carrier or the business asks you to go in and be evalu- 
ated to see whether your back is really hurting. Have you had peo- 
ple refuse to do it? 

Mr. Dakos. I personally have not, and in the company, I am sure 
there have to be a couple of instances. We have done over 750,000 
evaluations on ERGOS. But the individual goes through an intake 
interview. We do not put them on the machine immediately. We 
want to find out the nature of the disability, their self-report. We 
need to do the heart rate, resting heart rate, the blood pressure. 
Frankly, we need to bring down any level of anxiety prior to com- 
mencing the testing procedure. 

Mr. Hancock. We know that there is a lot of misrepresentation 
and fraud. In fact, you can almost pin it down. You can go to a spe- 
cific company and you will find that, repeatedly, the same things 
happen to different employees because the word got out. I am a 
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small businessman. I used to write an awful lot of Workman’s 
Comp., even to the extent of where people would actually cut off 
tips of their fingers because they knew that tip was worth x num- 
ber of dollars and they actually would abuse themselves in that 
manner on the job. That was the point I was trying to make. 

Have you had, to the best of your knowledge, any documentation 
with your customers where some individual claimed to be disabled 
and when told they were going to be sent into your organization, 
all of a sudden they got well? 

Mr. Dakos. We have had a few that have not shown up, if that 
is the answer you are looking for. 

Mr. Hancock. Thank you. 

Chairman BUNNING. Mr. Neal. 

Mr. Neal. Thank you, Mr. Chairman. 

I have just a couple of quick questions as a followup to Mr. 
Payne and Mr. Hancock. Is the problem, in your experience, more 
pronounced at the State and local level than it is with the Social 
Security program? 

Mr. Dakos. It is interesting. We have experience on an inter- 
national basis. Frankly, the worst is in Australia. There, they have 
a postal system where 30 percent of their workers have an ongoing 
Workman’s Comp. case. But we are seeing it in several States, 
where thev are complaining about Workman’s Comp., if that is the 
question that you are asking. 

Mr. Neal. It is, yes. 

Mr. Dakos. In fact, I will be testifying before the State of Califor- 
nia Commission on Health, Safety, and Workman’s Comp, because 
they are looking at changing their permanent disability evaluation 
system to an objective standardized system and they have asked 
me to be the speaker there on June 8. 

Mr. Neal. As just a followup to the question I asked, in your ex- 
perience is it more pronounced at the State and local level than it 
is at the national level? 

Mr. Dakos. I would say it is actually running pretty even. There 
is one State, New Mexico, where they have changed their perma- 
nent disability system over to a functional capacity evaluation in 
nonscheduled disabilities, and the experience that has been re- 
ported is that people are getting along a lot better and they use the 
functional capacity to help reintegrate the individual back to work. 
So they have a model that, frankly, needs to be looked at. 

Mr. Neal. Thank you. 

Thank you, Mr. Chairman. 

Chairman BuNNiNG. Mr. Collins. 

Mr. Collins. Mr. Chairman, I regret that I missed this gentle- 
man’s presentation. 

Chairman BUNNiNG. So do we. 

Mr. Collins. I have enjoyed listening to the questions and just 
briefly scanning his comments in the report here on the procedure. 
I find it very interesting and I continue to read that. If I have any 
further questions, we will correspond with you. 

Thank you, Mr. Chairman. 

Chairman BUNNING. We thank you, Mr. Dakos, for your testi- 
mony. 

Mr. Dakos. 'Thank you, Mr. Chairman. 
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Chairman Bunning. My colleague from Pennsylvania, if he will 
step forward, Mr. Gekas, accompanied by Robert Lancaster and 
Debbie Standon. 

Mr. Gekas. Debbie has not made it, but we will try to speak on 
her behalf. 

Chairman Bunning. George has been interested and concerned 
about disability issues for quite some time. I appreciate your com- 
ing today. You may proceed. 

STATEMENT OF HON. GEORGE W. GEKAS, A REPRESENTATIVE 

IN CONGRESS FROM THE STATE OF PENNSYLVANIA; 

ACCOMPANIED BY ROBERT LANCASTER, COORDINATOR, 

NATIONAL REHABILITATION NETWORK, VANCOUVER, WASH. 

Mr. Gekas. Thank you, Mr. Chairman. 

Last term, as we all recall, we did yeoman work with respect to 
the drug dealers and drug users on disability and prisoners receiv- 
ing benefits, that kind of thing. I want to thank now the gentleman 
from Kentucky and the gentleman from Indiana, Mr. Jacobs, who 
accommodated me in many different ways in presenting my views 
on those subjects at that time. This is a kind of a followup, even 
though it is on a different specific subject matter. 

The disability program with which you are grappling suffers from 
the backlog situation which has been well articulated in so many 
different ways. One added element that I think should come before 
your subcommittee is that some of us have introduced legislation 
to create an administrative law judge corps which, with the reorga- 
nization of the administrative law judges in the entire Federal sys- 
tem, we believe, will be able to focus on existing problems like 
backlog by a more centralized and more focused way of bringing 
judges to the cases. Now, we bring cases to the judges, and that 
may be a convoluted manner that is now obsolete. 

So we ask you, as part of all of this, in a separate vein, to con- 
sider our legislation on an AU corps. On backlog, it would be a 
great help, we believe. 

The second portion of the accent on disability has to do with — 
in my judgment, one of the big problems is how do we get people 
off disability once they get on, if, indeed, they no longer are dis- 
abled or as disabled as when they went on the program. That is 
what the testimony that we want to present here will cover, so that 
we can take advantage of what in the private world — like in Work- 
man’s Comp, and other situations, although that is State-related in 
most cases, there have been some success stories in being able to 
end the cycle for individuals who are receiving disability payments, 
where we have the converse happening. So often, people get on dis- 
ability and we never have the day come when they are off disability 
and off the receipt of benefits for it. 

In that regardf, we want to bring to you, as the chairman has in- 
dicated, Mr. Robert Lancaster, who is a coordinator of the National 
Rehabilitation Network. He will speak for Debbie, who will commu- 
nicate with the subcommittee later. 

Thank you, Mr. Chairman. 

Chairman BUNNiNG. Thank you. 

Mr. Lancaster. 
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Mr. Lancaster. Thank you, Mr. Gekas, Mr. Chairman, Mr. 
Jacobs, subcommittee members. I am going to find myself as an ed- 
ucator here today. I think I am going to be a teacher here today 
to let you know that the private rehabilitation companies around 
the country have been working with the private disability compa- 
nies for over 15 years and that is putting people back to work, that 
we are not a concept, we actually exist, and the network has 200 
offices around the coimtry. We have masters’ level counselors that 
do well at what they do, and that is putting people back to work. 

We are a tried and true kind of industry. We have found what 
works and what doesn’t work. Right now, our average case cost 
around the country is anywhere from $1,700 to $2,000. 

From my point of view, the Social Security Administration has 
not yet utilized some of the models that we have found that are 
working in finding people jobs. 

What is it that we do? There is no ^eat secret, with the excep- 
tion that we understand the capabilities of our clients. We work 
with their transferrable skills and we work in tandem with them 
in creating a goal for placement. We have found that working in 
partnership with our people, that they can sign off on a plan, the 
more likelihood we are going to have a return-to-work person. We 
found, on the disability syndrome, the counseling techniques and 
this kind of approach work. 

We have found most successful is the intervention early, that our 
return-to-work ratios within the Workman’s Comp, market and the 
LTD market is the sooner we get a case, the more likely the person 
is going to go back to work. We work with older cases, but there 
is an understanding that it takes longer and it costs more money. 

The industry in Workman’s Comp., the savings that they are rec- 
ognizing as true savings is for every $1 that is spent in returning 
a person to work is actually $10 saved. In our proposal, we are sug- 
gesting that there be 15,000 referrals, which would be a savings to 
the fund of hundreds of millions of dollars. 

I think our proposal is worth examination. I think it has benefits. 
I believe that there are true savings to the fund. I think it puts 
Americans back to work, because when we are dealing with these 
folks, they would rather work than be on disability. We disagree 
with people that want to be on disability. After you are worWng 
with them a little bit on a masters’ level, they turn around and say, 
yes, if you find me a job I can do that I like, I will actually go back 
to work, and that is what we try to do. 

The project we are talking about is a voluntary project on the 
part of the client, that even if he volunteers for the program, if at 
some point he does not like the counselor or the company, they can 
raise their hand and then the transfer will be executed to another 
partner within the network. 

If you could remember that this is actually a private program, 
that in the network we will be very competitive with each other, 
that the numbers will be known on the placement rates and the 
dollars charged for those, and the companies that are not perform- 
ing will be dropped off the provider list and another one added. So 
we want to create the competition, I think, that makes us in the 
rehabilitation field veiy healthy. 
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We are ready for the pr^am. As mentioned, we have the offices 
there. The people are staffed. Someone asked, when can we start 
such a program on putting Social Security recipients back to work. 
I would say, July 1, we could start doing that, if we had a method 
of getting this to us. 

There was some discussion about Social Security and their 
Project Network, which was a proposal that Cascade looked at in 
1991 when it was issued. Instead of responding to that RFP, re- 
quest for payment, I sent the Associate Commissioner a letter say- 
ing that in doing business with the private sector, we expect to be 
paid within 30 or 60 days and that for us to wait for payment for 
over 9 months would exclude all the private sector companies from 
participating. I never did get a response on that. So there is, as of- 
fered into evidence and into the record, I have that letter here say- 
ing that the private sector was not actually invited to participate 
in such a program and cannot get paid for 9 months. 

[The prepared statements and attachment follow; Mr. Lancaster 
has additional comments in a joint statement on page 175.] 



221 


HON. OBORGE W. OBKAS 
May 24, 199S 

STATEMENT 

BEraRE THE COMMITTEB ON WAYS AND MEANS 
SUBCOMMITTEE ON SOCIAL SECURITY 

•MANAOINO THE SOCTAL SECURITY DISABIUTY 
INSURANCE PROGRAM" 

Mr. Chairman, I want to vununcnd you and the Committee for conducting thii impottant 
hearing to look at methods to improve the Social Security DUabiUty Program, a vital leaouroe for 
diubled Americans. Redesigning the Social Security Disability Program to offer new services and 
resources to assist disabled woriters in living productive and more fulfilling lives would offer a much 
needed improvement. The program cunently confronts many problems: die large number of claims 
being filed without speedy processing while the disabled wait for decisions and services; the lack of 
services to assist the disabled with implementation of the Americans Rrith Disabilities Act; and, the 
relatively fsw number of indiinduals who receive disability payments who ever achieve greater future 
earnings and leave the program. The program is an important financial resource for the ifisabled, but 
due to the lack of early intervention services for the disabled, many Individuals lose meanlngAd contact 
with the world of work and their colleagues. They find themselves inadvertently trapped in a sinial 
of inaction and dependency that increases dieir fndlty and does not encourage the individual to fulfill 
hb or her potential. 

I do not believe that the Social Security Administration can or should become an agency that 
directly provides services to the dissbted other than income replacement, Init it can look at the 
practices of private disability insurers and employers who work with the disabled. In state worker 
compensstioa cases, long-term disability insurers and employers offer early in the disability claims 
process sendees such as rehabilitation and evaluitlidii of skills to help the individual with future {dans. 

To further this argument, I now introduce Roben Lancaster, Coordinator, National 
Rehabiliiaticm Network; and, Debbie Standon of Harrisburg, PA, who is Director, Medical 
Management Services, AIG Claim Services. 
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Mr. Lancaster. Mr. Chairman, do you have questions? 

Chairman Bunning. Yes, we will have questions. First of all, 
your program would be voluntarily done by recipients? 

Mr. L^caster. That is correct. 

Chairman Running. We have a law that requires Social Security 
to do it within the 3-year period for CDRs, anyway. 

Mr. Lancaster. Right. 

Chairman RUNNING. It is my understanding that past rehabilita- 
tion efforts spent large sums of money educating people who never 
ever returned to work. How would your approach differ from that? 

Mr. Lancaster. Private sector rehabilitation trains less than 1 
percent of the population we deal with. We take a person where 
they are standing and the experiences they had in life, in other 
jobs, and we put them through a transferrable skills analysis and 
we find out what things they can do today and relate it to the cur- 
rent market. So the idea that we train people, in the thousands of 
cases that I know personally in our company, one or two actually 
go to junior college. 

We do not believe that putting people in college or junior college 
leads to employment. In fact, it just stalls some of these people. 
Back 15 years ago, when this business started, the way the Work- 
man’s Comp, dealt with the problem was they sent the cases to 
State vocational rehabilitation. 

Chairman Running. There is another problem. The Federal Gov- 
ernment never pays any of their bills within 120 days. I want you 
to know that to start out. 

Mr. Lancaster. That is better than 9 months, sir. 

Chairman Running. Yes, but that is a minimum. From 4 months 
on or 3 months on, we never pay. It goes up to 1 year or whatever 
they feel like doing. They are the only group of people or only en- 
tity that I know that never pays for the first 120 days, and then 
they pay no interest. 

Mr. Lancaster. We experienced that when working with State 
funds. 

Chairman RUNNING. I know from just personal office expenses 
that people are waiting for 3 or 4 months for their money. So how 
would you get paid and how would that be possible if we have a 
problem there? 

Mr. Lancaster. We have the capital to go ahead and invest, and 
even if it is 120 days 

Chairman Running. What if it is 1 year? 

Mr. Lancaster. We would have trouble with that, sir. 

Chairman RUNNING. Mr. Jacobs. 

Mr. Jacobs. I have no questions, but I do want to express my 
appreciation to Congressman Gekas, who is one of the more 
thoughtful and hard working members, I think, of the Congress. I 
nole fVial in tVie bullpen is another Pennsylvanian who falls into 
the same category, Mr. Kanjorski; and Mr. Lancaster, somehow or 
another, Pennsylvania sounds right in your case, and we appreciate 
your testimony. 

Chairman Running. Mr. Portman. 

Mr. Portman. Thank you, Mr. Chairman. 
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This is fascinating. Why is it that currently your network, Mr. 
Lancaster, cannot be plugged into the review process, in particular, 
to fix our backlog problem? 

Mr. Lancaster. I see no reason why we cannot. 

Mr. PoRTMAN. You said you are ready to go by July 1? 

Mr. Lancaster. Yes, sir. 

Mr. PoRTMAN. That indicates to me that you are in the process 
of putting together various private countries around the country so 
that you could be able, on a national basis 

Mr. Lancaster. That network exists today. 

Mr. PORTMAN. Is that network contracting currently with the 
Federal Government to provide any service? 

Mr. Lancaster. No, they are not. Individually, I do VA work, I 
would do some Social Security work on the diagnostic stuff or the 
evaluations. 

Mr. PORTMAN. Are you doing some State Workman’s Comp, 
work? 

Mr. Lancaster. I am sorry? 

Mr. PoRTMAN. Are you doing some work for individual States? 

Mr. Lancaster. Yes, 21 States. 

Mr. PoRTMAN. So you have a track record with those 21 States 
upon which you can base your proposals? 

Mr. Lancaster. We do that regularly. In other words, outcomes 
are a big, important part in the Workman’s Comp, market. If I 
work with State funds or the other customers, I have to go back 
to them on a regular basis and tell them how I spent their money, 
the outcomes that they can receive, and what they did get. 

Mr. PoRTMAN. You mentioned the fijpirei $1 in rehabilitation in 
terms of costs and there would be a $10 return. Are you talking 
about a return in terms of revenue to the Federal Government or 
are you talking about a return to the individual? 

Mr. Lancaster. No, we are talking about for $1 spent in a re- 
turn-to-work process, it will save the fund, or where I was discuss- 
ing, it would be the insurance company would save $10, and usu- 
ally that is indemnity payments. 

Mr. PoRTMAN. So it is a savings that the person is not continuing 
on disability rather than going back to work. 

Mr. Lancaster. That is the savings. 

Mr. PORTMAN. 'That does not take into account the fact that the 
person is then earning money which is then taxed and then goes 
back to the Treasury? 

Mr. Lancaster. Oh, absolutely. 

Mr. PoRTMAN. So, in fact, it could be even a higher ration than 
1 to 10? 

Mr. Lancaster. It is considerably higher. 

Mr. PoRTMAN. You also mentioned the $l,700-$2,000 figure. I do 
not have that in your testimony. Was that an average 

Mr. Lancaster. That is the figure that when we talk about aver- 
age case cost, that is the number that I get. I know that my com- 
petitors average about the same thing because I am competing 
with them head to head with each of those insurance conipanies or 
those State funds. 
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Mr. PoRTMAN. Can you put that in context for us? In other 
words, if it is $l,700-$2,000 on average, does that mean that the 
average person goes back to work? 

Mr. Lancaster. Our success rate is dependent on the jurisdic- 
tion. We are anywhere from 30 to 50 percent successful in jurisdic- 
tions where we are able to work with the client on placement. 

Mr. PoRTMAN. Of those where you are successful, in other words, 
between the 30 and 50 percent, what is the average cost? 

Mr. Lancaster. That is the $l,700-$2,000. 

Mr. PoRTMAN. You still stay with the $l,700-$2,000? 

Mr. Lancaster. Yes. 

Mr. PoRTMAN. What I am trying to get at is, is it $l,700-$2,000 
in the cases where you are not making any progress and therefore 
it is a couple hundred bucks and you leave that person to continue 
on Workman’s Comp, or disability? 

Mr. Lancaster. Within Workman’s Comp., there are other clo- 
sure types besides working or not working. Usually, we will be out 
of it because of new medical information, pending surgery, some of 
those kinds of things. 

Mr. PoRTMAN. But among those cases where you are successful, 
the average is under $2,000? 

Mr. Lancaster. Yes, sir. 

Mr. PoRTMAN. Thank you. It is very interesting. I hope that, 
come July, you will be part of the process. 

Mr. Lancaster. Yes, sir. 

Mr. PoRTMAN. Thank you, Mr. Chairman. 

Chairman BuNNiNG. Mr. Payne. 

Mr. Payne. Thank you, Mr. Chairman. 

I want to thank Mr. Gekas and Mr. Lancaster for their testi- 
mony. I have no questions and yield back my time. 

Chairman Bunning. Mr. Collins. 

Mr. Collins. Thank you, Mr. Chairman. 

I just wanted to follow up on the chairman’s comment about the 
120-day lag time in payments. That is what accounts for a lot of 
the deficit that we have, because a lot of people in the government 
do not understand that if you hold back that cash flow of the entre- 
preneur out there who does the service, that you are trying to save 
8 percent in bond fees but you are paying about 10 percent or bet- 
ter in inflated prices. I wish we could get better control on how we 
handle the cash flow and payments. It would probably help every- 
one. 

I have no questions, but I am impressed by your operation. 
Thank you. 

Chairman BuNNiNG. Mr. Neal, please. 

Mr. Neal. Thank you, Mr. Chairman. 

You noted in your testimony that you thought your approach was 
different, Mr. Lancaster. Maybe you could give us a description of 
the typical claimant that comes before you. 

Mr. Lancaster. A typical claimant, we would do an evaluation 
and we would gather the medical information. We would have a 2- 
hour or so interview to find out what are all the issues around the 
particular case, and how he feels about his disability. 

Then we would probably set another meeting in 1 week or so, 
maybe 2 weeks after we get the other data that we had not re- 
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ceived yet and we would sit him down and it would be called voca- 
tional exploration, and it is actually a process that these masters’ 
level coimselors do. I do not know if it is a manipulation, but I 
know that it works, that they actually sit down and agree upon 
what occupations they would like to do and how they might get 
there and what kind of money they think they would make. 

They would write up a plan where both parties would commit to 
doing certain things. The claimant would agree to go to interviews 
on time and help write the resume and do those things, and the 
counselor would agree to give him so many job leads in 1 week and 
that kind of thing. 

What we are careful about, because of some liability, is that we 
do not want to put anybody back to work above their restrictions. 
So if we do find somebody a job, one of the first things that a coun- 
selor does as part of their training, is to do a job analysis, which 
will be done onsite. If there is a physician involved, they will take 
that job analysis and say, what do you think? Can this person do 
this or not? Usually, on the side, the doctors turn around and ask 
the client, can you do the job? If our counselors were good enough, 
the clinet will say, yes, sir, I think I can do it and I want to start 
tomorrow. 

On the longer cases, we know that there are — ^if you are waking 
up at 10 o’clock in the morning for 2 or 3 years and you are start- 
ing to go to work at 7 o’clock, we have some work to do as far as 
the followup, making sure the thing does not fall apart and that 
kind of approach. 

Mr. Neal. How would you contrast that with how Social Security 
might handle a disability case? 

Mr. Lancaster. To my knowledge, the State vocational rehabili- 
tation program is a training program. In other words, when we 
went head to head with them some years back, I finally understood 
why we were doing better, and that was that their goal was to 
maximize their clients’ abilities and that usually meant upgrading 
them by education, et cetera. I know the private sector does not be- 
lieve that. We bring the person to employment status as close as 
they can to the wage at the time of injury. So training, we found, 
does not work. 

Now, OJT training, on some clients, I think is very beneficial. We 
are talking about the insurance company sharing part of the first 
90 days’ salary, and so it would be an employer look-see at this 
claimant with a benefit. I think that is the way it is going to be 
in the future, too, as we are taking a look at temporary services 
and why they are doing so well. It is because it is an introductory 
period for the client and the employer. I think we will see more of 
OJT or an employer incentive program. 

Mr. Neal. Thank you. 

Thank you, Mr. Chairman. 

Chairman Bunning. Thank you, Mr. Gekas and Mr. Lancaster, 
for your testimony. 

Mr. Lancaster. Thanks very much. 

Chairman Bunning. The next to testify is Congressman Paul 
Kanjorski from Pennsylvania. Welcome to the subcommittee, Paul. 
It is good to see you. 
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STATEMENT OF HON. PAUL E. KANJORSKI, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF PENNSYLVANIA 

Mr. Kanjorski. Thank you very much, Mr. Chairman. 

It is funny. It is almost reliving your life. Just before I came to 
the Congress, I had the opportunity to be an administrative law 
judge for 9 years in the Commonwealth of Pennsylvania in the 
fields that Mr. Lancaster just testified on, and at that time, I han- 
dled more than 8,000 cases. I am familiar with how this process 
works and how it can work much more efficiently. 

First and foremost, what I am testifying about today is the staff- 
ing problem at the Social Security Administration. We all talk 
about reinventing government. We tend to think that just means 
cutting the number of employees. Sometimes reinventing govern- 
ment means getting the job done on a timely basis and making 
sure we meet the needs of our citizens, rather than just 
downsizing. 

Particularly, I would call to the subcommittee’s attention the 
present program of the administrative law judge situation in the 
Social Security Administration. What I would like to address in 
particular is the situation in the district I represent, northeastern 
Pennsylvania. The Wilkes-Barre office of Social Security has a 
backlog of 2,000 appeals. They have only five administrative law 
judges to handle those appeals. Each case takes a considerable 
amount of time, much longer than they should. 

The situation in northeastern Pennsylvania is probably best 
pointed out by the case of Betty Frisbie. Mrs. Frisbie, of Wyoming, 
Penn., suffered a brain stem stroke in December 1993. She filed 
with the Commonwealth of Pennsylvania for Social Security and 
was denied twice in that period of time, for various reasons. 
Finally, we got her to a hearing that was set for this past March. 
The judge decided the matter in April and he made an award, but 
I have to say that after 18 months, she still is not in possession 
of that money because there is a backlog in the payment in Balti- 
more. 

Here is a lady, 51 years of age, clearly incapacitated, totally dis- 
abled for 18 months of her life. The pathetic side of the story is 
that in the meantime, her husband was involved in, and lost his 
job as a result of a strike, so they have been living on $60 a week. 

What are we doing to the American people? We promise them 
Social Security, but we probably shorten their life because of delays 
in benefit distribution. If that is our p^chology, we will definitely 
cut down the obligations of the Social Security disability program, 
but I do not think that was the intention of the framers of this law. 

What can we do about it? I was pleased to testify after Mr. 
Gekas because Mr. Gekas and I are cosponsors of a relevant piece 
of legislation. I wish the subcommittee would consider it. The legis- 
lation is so clearly needed. 

I believe there is not a need in this country for administrative 
law judges in every specialty area. Clearly, such judges have the 
capacity, legally and intellectually, to understand more than just 
special areas of law. The Federal District courts handle cases or all 
jurisdictions. 

There is absolutely no reason why administrative law judges can- 
not be referred to an agency in a region of the country where a 
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backlog exists. If it is an EPA hearing that is backlogged, send 
judges over to EPA. If it is Social Security that is backlogged and 
a specific problem exists in Michigan, send them into Michigan. 

The administrative law judge legislation I originally drafted 
when I first came to Congress more than 8 or 10 years ago has 
bantered around the Congress with many cosponsors but still has 
not been considered. Let me tell you this. With the addition of more 
judges within the system, and the ability to transfer judges to 
where the caseload is, and by broadening the subject matter of the 
caseloads that these judges can review, we can reduce the time it 
takes for a case to work its way through the appeals process. 

These cases are not difficult cases for the judges. For 90 percent 
of them, you sometimes wonder why a person was rejected to begin 
with, or why a person filed to begin with; they are very clear. A 
judge considers just a small margin of cases that really give them 
problems in deciding the case according to law and the facts of the 
case. 

When I served as an administrative law judge, I did it part time 
with a full legal practice, handling more than 1,000 cases in 1 year. 
I did not have any complaints from the process. 

Let me tell you about the experience we had in Pennsylvania, 
which I think the subcommittee should take into consideration. We 
had the very same problem Social Security is having today. What 
we did is sit down and organize our caseload. We decid.ed that 
there were inappropriate advantages and disadvantages in the sys- 
tem, whether they were on the employers’ side or the employees’ 
side. We analyzed what it would take to put judges in the places 
they were needed most. 

During my tenure as as judge, I traveled within a radius of 250 
miles of my home office to try cases. When we had a backlog, we 
just deluged the area with judges and we cleared the backlog up. 
By the time I left that office, doing Workman’s Comp, cases, that 
is, you could file a petition and were entitled to a hearing within 
21 days. You would be given payment if we did not provide a time- 
ly hearing, so we were under pressure to schedule timely hearings. 
You can probably understand that the insurance companies were 
not satisfied to begin payment just because judges were not doing 
their job, so you had the initial hearings in 21 days. It solved the 
problem. We brought the backlog down. This problem is curable. 

The other thing we did in Pennsylvania which I suggest you look 
into, is we looked into the concept of total disability versus partial 
disability. There is a big difference, let me tell you. Mr. Lancaster 
testified on this matter, and I have gone through experiences with 
experts like this all my life. You cannot take an orthopedic surgeon 
who has become disabled as a result of a work injury or a natural 
occurrence and turn him into a hamburger flipper in a McDonald’s. 
It just does not work. 

So very often, what we found in Pennsylvania was that when we 
had the issue of total disability versus no disability, it was very dif- 
ficult to place people. What we did is compromise, and established 
the concept of partial disability. 'Two-thirds of disability could be 
paid to you if you were earning under the wage level that you were 
previously paid under your vocation. A lot of people saw the oppor- 
tunity to take a lesser job and maintain their economic position in 
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life because they were getting a differential payment. The new 
process closed the whole backlog of cases that were based on 
whether a 100-percent disability or 90-percent disability existed. 

There is one other thing that I would like to call to your atten- 
tion. I believe it comes out of the Workman’s Comp, system. There 
is a conspiracy in the country between employers who utilize Work- 
man’s Comp, to pay total amounts, settle a Workman’s Comp, case, 
and shove the employee into the Social Security system. It should 
not be allowed to happen. 

If a person is injured at work, they should not get a windfall in 
one settlement from the Workman’s Comp, insurer, then become a 
Federal Social Security disability case. All we have to do to prevent 
that from happening is look around the country, see what is hap- 
pening, and attend to such problems with proper legislation. 

I would suggest that, in finally wrapping up, whether it is Mrs. 
Frisbie’s case of delay, whether it is the failure to put the proper 
staffing in place, or it is the failure to finally pay a check, there 
is not any question that we have not accomplished anything by 
downsizing government or making government more efficient if the 
system does not work for people. The Social Security system is a 
vital system, not only in my district but throughout this country. 
Keep in mind that the system lends itself to reform and change. 
With great reform and change, we can decrease fraud, we can de- 
crease abuse, we can increase efficiency, and I believe we can bring 
down the cost of the Social Security system to the American people. 

[The prepared statement follows:] 
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STATEMENT OF CONGRESSMAN PAUL F. KANJORSKl 

before die House Sifocommittee on Sociat Security 
of die Committee on Ways nui Meoui 

on the problems of the Social Security disability system 
May 24, 1995 

Mr. Chairmim, I appreciate (he oppoitiinity to appear before yon today The 
subject of this heariiig is a veiy important one, and I congratulate your decisioa to moit 
closely examine diis issue so dint we can, amoxtg other things, foul solutiona to the deli^ 
faced by the thousands of cidzeiu apply for Social Security disability. 

Let me begin my (esHmony hy explaining the reason why immedute action in diis 
area is imperative. Immediate acdon is imperative because of people Ulus Betty Friable of 
Wyonuag, Peensylvania. In December Mm Frislue .suffered a massive, 

debilitating, brain stem stroke. She applied for Social Security dtsabiltiy shtntiy there 
after, but de^te her incapneitBted condition, she was denied benelits both in the initial 
application and reconsideration by the State Bureau of Oiafoility Determination. Ihe 
second demal of benefits occurred by the middle of July, 1994, more than seven months 
afWx her ipiuiy. 

Immediately after her second denial Mrs. Frisbie applied for an administrative 
hearing with the Sucial Security Adtninistratieii (SSA). Her hcarii^ with wi 
adminishnHve law judge was not scheduled until March 22. 1995, more than 10 maaths 
later, because of the alow initial considcratioD of her case, and die judge's request for 
additional *'pre-developmenr informatioo. After reviewing all of the evidence, the 
administrative law juc^ handling the case issued a decision m favor of Mrs. Frisbie on 
A{»il 18, 1995, nearly a moodi later. 

While I would IQce to say to you ditt this long journey from injury to benefits fans 
ended after almnxi a year and a half, it has not Mn. Frisbie's benefit payment have stiU 
not been disbursed by foe Social Security office in Bahimoie. More iIimii soo days have 
passed since she was disabled by a stroke, yet she has nor received a fome's worfo of 
benefits from foe federal government. 
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Mr. Guinnan, Ais case is by no means the worst case I have seen; I have helped 
icsolvc problems in many similar cases over the years. It docs, however, provide s good 
example of Ae delay woilung Americans increasingly taae when Aey try to utilize a 
system which exists for Aeir beneflt. I am cunently helping handle about 75 uUaa Social 
Security disability cases in a Congressional district that spans six Nnithea.steni 
Pennsylvania counties 

From the knowledge 1 gained ftom my job as an Administrative Law Judge for Ae 
workers compensation program m Ac State of Pennsylvania prior to coming to Congress, 
and in my cunent job where I help comdituents break Arough bureaucratic red tape in the 
Executive Branch, 1 have conu: to learn one simple thing - Ibere are not enough people to 
help handle appeals within the SSA I would inchide boA regular staff and admimstrative 
law Judges (ALT’S) m Ais categoty The loss of regular staff Is occurring A pan because 
of increased automation of the agency and Ac overall effort to downaiae Ae federal 
government. 

We must be careful that when we reduce staff for Ae sake of eflideiicy we do not 
saciiCce effectiveness. Kemventing guvenunent dues nut just mean fcwei wotkers, it 
means gening Ae Job done better and more expeditiously I would urge Aat Ais 
Committee and Ac SSA review Ac personnel situation of the agency to dctennme if it 
can target more staff to regions where Acre is an appeals backlog. 

The need for more AU’s, or at least better use of existing AU’s, is perhsps even 
more pressing. The SSA office m Wilkes-Barre, m NorAegstem Pennsylvania, cunently 
luuidles disability cases fium individuals living wiAiu a geographic area covering almost 
ooe-quaner of Pennsylvania The office presently has about 2.000 appeals pending 
before Its flyg administrative law Judges. White these are not all AsabAty appeals, Ae 



233 


woridoad has stgnificau implicatiODS for the speed by wliieh disability cases arc handled 
by this veiy small group of judges. 

This past April, AUs in Wilkcs-Baire wen scheduling hearings for Inly, on 
aweals that were filed last October. I’m sure yon would agree, ttus is simply loo long. 
Peisotts secLiug Social Security disability, lilce Betty Frisbic who pays $150 a month just 
on ptescriptioo drugs, haw expenses tn meet and literally cannot afford to wait under the 
cunent time flame. 

In the spirit of reinventing government, I support a proposal that may help address 
this horrendous backlog widiout imposing any major new cost on die federal government. 
For some time now, bipartisan legislation has been introduced into Congress, which 1 
have cosponsored with Congressman George Gckas, which would reotgonize the existing 
ALf system. Our bill would essentially replace the cunent system of seperete 
idminisiraiive law judges in each federal agency, and create one uuified, government- 
wide AU corps. Judges would be assigned to a division within die corps based on legal 
specializadon, and a chief judge will be responsible for developing programs and 
pactices, m coordination widi the agencies using adminismdve law judges, which foster 
economy and efficiency in processing cases, including training of judges in more than 
one subject aiea. 

The benefit of this Icgislaban to the subject we arc discussing today is that diis 
corps of judges would help fill AU shortfalls that exist around die nation. Judges would 
work on tengwraiy assignments in agencies within regions of the countiy where they are 
needed, and transfa to ullici lucstiuus when case backlogs arc cased. Under die eunent 
system, each agency has a set number of judges who are beholden to diat agency, and 
who work only on ceruiin specific subjects. 

Under the new system, it would be much easier to reassign judges from one 
subject area to another to fill shortfulls where they arc needed. The reorganization will 
permit the utilization of economies of scale, permit the cross training of judges, and allow 
federal agencies and the AU corps to more efficiently manage fluctuating caseloads 
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The private sector has success^iUy utilized similar workload maiuifpsuieiit 
pro^ams £br many years. There is no reason why these simple faSnctpIes cannot be 
equally effective in die public sector. The bill has not yet been introduced this year, but 
it is expected to be introduced soon by Congressman Cekas, and 1 expect diat as in past 
years, it will be supported by members of both sides of dtc isle. 

Today, you will probably hear about measures ihai will help get rid of waste, 
fraud, and abuse in the disability program. I support actions to do so. 1 would hope, 
however, that the less provocative, but cructal. issue of staffing does nui get lost in 
today’s discussions. 

Thank you. 
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Chairman Running. I just have a couple of questions. Does the 
Administrative Law Judges’ Association support your proposal? 

Mr. Kanjorski. Yes, they do. 

Chairman Running. They do? Do you favor creating a Social Se- 
curity court to hear only Social Security cases? 

Mr. Kanjorski. No. They can have a much broader range. What 
we do in our proposal is we detach administrative law judges from 
the agencies. We did that in Pennsylvania. When I first became a 
judge, we fell under the jurisdiction of the Department of Labor 
and Industry in Pennsylvania. We were quota systems, which made 
it difficult to establish ourselves as independent deciders of fact. I 
think that has happened, to some extent, in the administrative law 
judge system of the Federal Government. 

You cannot mix the judiciary with the administrative and have 
it really work with a clear mind. Suddenly, somebody in an agency 
starts coming up with numbers and performance, and these people 
are just human. Judges are going to respond to the people that pay 
their check, that account for their promotions. 

So what our bill calls for is a detachment and an establishment 
of an Administrative Law Corps, so it is a separate agency of the 
government. It would be under the judiciary branch of the Federal 
Government. Judges would not be barred from being shifted 
around. 

As to the specialization issue, it really astounds me that you 
have to have some adult individual that went through law school 
know, for example, only Social Security. If you said a Federal judge 
can only sit on Social Security cases, he would probably be as- 
tounded. These people have great abilities. Most administrative 
cases are decided on evidence and conclusion of law, and I think 
most people that go through law school have the ability to interpret 
law rather well. If they do not, we could prime them. These are 
some technical specialty areas, but most judges can be brought up 
to speed quickly. We had a very wide range of jurisdiction when I 
was a judge. 

Chairman Running. Mr. Jacobs. 

Mr. Jacobs. Paul, what do you think about the Court of Appeals, 
the proposal for a Social Security Court of Appeals so you do not 
get a different direction in every circuit? 

Mr. Kanjorski. We have that system in Pennsylvania. For 
Workman’s Comp., we have an appeals commission on Workman’s 
Comp, and it works very well. It clears the process through. Again, 
cases can be handled very swiftly if you take them out of the gen- 
eral system. You put a tremendous burden on people by going 
through the normal judicial system. It is very expensive. You can- 
not get lawyers to do it. Nobody wants to handle these cases. They 
get caught in the backlog. Quite frankly, a lot of these judges are 
not as specialized. So if you had a uniform region, a region would 
be better. 

Mr. Jacobs. Thank you very much, and I will not say for the 
record the special favor you did for my wife and me. 

Chairman RUNNING. Let me inform the members of the sub- 
committee, we have a member that has a time constraint that 
would like to follow up Mr. Kanjorski. If you could keep your ques- 
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tions short, I would appreciate it, because we have about a 20- 
minute timeframe. 

Mr. Portman. 

Mr. Portman. I do not know why he is looking at me when he 
says that. [Laughter.] 

Paul, I had about 30 questions for you. I will try to condense 
them into one. First of all, I commend you for again rolling up your 
sleeves and getting into this situation. You have the background to 
do it and understand it. 

In terms of your national corps idea, the chief judge, I take it, 
would have a tremendous amount of discretion in terms of assign- 
ing people to both various regions and various areas of law, includ- 
ing this area. 

Mr. Kanjorski. Yes. 

Mr. Portman. Does that concern you, that the chief judge would 
have that kind of discretion? Is there an issue there? 

Mr. Kanjorski. You would probably have to have two or three 
tiers of discretion. I am not sure it could not all be done by one 
judge, because there are, I do not know exactly, about 1,600 admin- 
istrative law judges in the country. It is a very large corps. 

Mr. Portman. Was this brought up in terms of the reinventing 
government proposal? 

Mr. Kanjorski. Oh, no. We introduced a similar bill 10 years 
ago. 

Mr. Portman. But this was not part of the Vice President’s Na- 
tional Performance Review? 

Mr. Kanjorski. No, no, it was long before it. I did it because 
when I originally got here, I was so annoyed with the Social Secu- 
rity system and I saw how inefficiently it operated, compared to 
what we were doing in Pennsylvania on Workman’s Comp., and I 
could not understand why they did not apply the same concept. We 
had run through the same problems that existed in the Federal 
system. 

Mr. Portman. The National Performance Review did look at 
some of these issues, but they chose not to set up a national corps. 
Do you know whether they looked at this or reviewed this specific 
proposal? 

Mr. Kanjorski. I doubt whether they would have because it has 
been stuck in legislative process. They probably recognized that 
since we have been considering this proposal for 10 years, enacting 
the proposal quickly would be difficult. 

Mr. Portman. I look forward to looking at the legislation more 
closely. I am inclined to support it, and I hope you will introduce 
it soon and we can get going on it. 

Thank you, Mr. Chairman. 

Chairman Running. Mr. Payne. 

Mr. Payne. Thank you very much, Mr. Chairman. 

I just wanted to thank Paul for being here, for his testimony, and 
for helping us with your special expertise. I do not have any ques- 
tions. Thank you. 

Chairman BUNNING. Mr. Collins. 

Mr. Collins. I heed your warning. 

Chairman Running. Thank you, Paul, for appearing. 

Mr. Kanjorski. Thank you very much. 
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Chairman BUNNING. The next witness is Hon. Jerry Costello, a 
Member from Illinois, accompanied by Jim Allsup, president and 
chief executive officer. Allsup, Inc., Belleville, 111. 

Go ahead, Jerry. 

STATEMENT OF HON. JERRY F. COSTELLO, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF ILLINOIS; 

ACCOMPANIED BY JIM ALLSUP, PRESIDENT AND CHIEF 

EXECUTIVE OFFICER, ALLSUP, INC., BELLEVILLE, ILL. 

Mr. Costello. Mr. Chairman, thank you. I appreciate your expe- 
diting things to accommodate my schedule. It is very kind of you. 

I want to thank you and commend you and the members of the 
subcommittee for holding these hearings to try and find ways to 
improve the disability claims process. I hope that the testimony 
that you hear from Mr. Allsup and all of the other witnesses that 
have testified during these hearings prove to be helpful and pro- 
vide some information to find ways to improve the system. 

I am pleased today to introduce a constituent of mine, Jim 
Allsup. Jim is one of my constituents who is strongly committed to 
seeing reform in the Social Security disability process. Jim is a 
former employee of the Social Security Administration. He was a 
claims representative, as well as a field service representative in 
various field offices for the Social Security Administration. It was 
because of that experience that he saw firsthand the frustrations 
that my constituents and all of your constituents have when deal- 
ing with the Social Security Administration and the disability pro- 
gram in particular. 

As a result of his experience and recognizing the problems, in 
1984 Jim formed his own company. Allsup, Inc., and it was the 
first private nationwide Social Security disability claims service 
program in the country. Over the past decade. Allsup, Inc., has as- 
sisted over 17,000 Social Security recipients in receiving their 
claims. The demand for his services continues to increase. He has 
opened offices in other locations in the Nation. I am sure he will 
address that during his testimony. Between the period of time from 
1990 to 1992, Allsup, Inc., was recognized by Fortune 500 as one 
of the fastest growing companies in the Nation. 

Jim is proposing a demonstration project. I will not go into the 
details; he will. It is a demonstration project that is very intriguing 
to me. I think it can be very successful. It is a strong partnership 
between Allsup, Inc., other private sector companies, and the Social 
Security Administration. I believe that he will testify today that 
there are at least 15,000 disability claimants that he believes could 
receive comprehensive service from this demonstration project. He 
believes that it will reduce fraud and bring about a more efficient 
system. 

With that, Mr. Chairman, again, I thank you for your consider- 
ation in allowing me to testify and Mr. Allsup to be here today. 
With your permission, we will turn it over to Mr. Allsup. 

Chairman BUTWING. Mr. Allsup. 

Mr. Allsup. First of all, thank you, Mr. Chairman and members 
of the Social Security Subcommittee for the opportunity to com- 
ment and offer my ideas. 
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Yesterday, you heard testimony during the day regarding the ex- 
isting problems in managing the Social Security disability program. 
Today, you are hearing proposed solutions to managing the Social 
Security disability proCTam. I might want to add that though the 
problems appear complex, I do not believe the solutions are com- 
plex. 

You heard previously from Mr. Dakos, introduced by Mr. 
McCrery, regarding the functional capacity assessment instrument 
his particular company has developed. You also heard previously 
from Mr. Lancaster, introduced by Mr. Gekas, regarding the Na- 
tional Rehabilitation Network that has been put together. What I 
want to do is tie the pieces together as the case manager in the 
demonstration proposal we are proposing to Social Security. 

I have drafted a comprehensive demonstration proposal, right 
here, that is available on the table over there for distribution. In 
essence, what I did is, I took my 17 V 2 years’ experience in process- 
ing Social Security claims, both within the Social Security Adminis- 
tration and subsequently outside of the Social Security Administra- 
tion as a private service provider. 

Wftiat I want to emphasize is that the proposal that we are sub- 
mitting to Social Security is a public-private partnership that sim- 
ply applies existing private sector resources — existing resources, in 
a properly coordinated manner to help SSA solve its problems. 

The proposal itself contains proven solutions, not conceptual so- 
lutions. It contains solutions based on improved service delivery, 
not additional costs. Service delivery that is focused on preventing 
problems rather than attempting to solve problems after they 
occur. 

The central focus of our demonstration proposal is, very simply, 
giving tbe individual immediate access to the information, the edu- 
cation, and the services that they need as soon as they become dis- 
abled. 

Our proposal basically contains three features, all of which hap- 
pen to tie into Social Security’s reengineering plans. No. 1, com- 
prehensive third-party claim development. No. 2, functional capac- 
ity assessment via a standardized instrument, as Mr. Dakos intro- 
duced with the ERGOS equipment. No. 3, early referral for reha- 
bilitation services, as Mr. Lancaster addressed. 

The disability processing procedure itself. No. 1, would be 
accessing the individual early in their disability, providing Social 
Security services outside of the existing Social Security district 
field offices. Services can be accessed from a variety of different 
sources; employers, disability insurers, health insurers, health care 
providers. We are doing it as we speak today. 

No. 2, once the individual has accessed services, third-party serv- 
ices, the vast majority of all subsequent claim and appeal work will 
be conducted via the telephone and mail in lieu of visiting a Social 
Security office. 

No. 3, as soon as we access the individual, we focus immediately 
on providing a comprehensive disability orientation based on that 
particular individual’s circumstances. This orientation would con- 
sist of information regarding what that individual could expect and 
anticipate regarding a variety of upcoming disability related issues 
based on his or her particular situation. This would, be followed up 
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with the coordination of all public and private disability and health 
benefits, which includes the comprehensive development of the 
Social Security file and submission of the claim on a timely basis. 

The next step in the process is the reeducation of qualified reha- 
bilitation candidates. People that we feel are rehabilitation can- 
didates, Social Security will be commimicated to these people as a 
temporary income replacement that you can receive as you attempt 
to return to work with the proper rehabilitation services. If you 
cannot return to work within 30 months of disability, you would 
also qualify for Medicare entitlement, which also assists in the 
process of disability. 

In addition to that, the individual will then be referred for func- 
tional capacity assessment via the ERGOS equipment. From that 
report, then, the baseline of functional ability and limitations that 
is established, we will submit that report with comprehensive med- 
ical documentation to Social Security for claim decisionmaking pur- 
poses, and submit a similar file with the ERGOS report to a par- 
ticipating rehabilitation provider to develop and implement a reha- 
bilitation plan. 

Finally, we will provide post-entitlement case management co- 
ordination by helping to expedite continuing disability reviews and 
also working in partnership with Social Security to monitor and re- 
port return to work of claimants. 

We are ready to proceed as of July 1, as Mr. Lancaster indicated. 
We can have initial data back to the subcommittee by January 1. 
We are ready to proceed as of right now. We are ready to move. 
Again, these are existing solutions in the private sector where 
there is no startup time required. They are here, we are here, and 
we are ready to use what we know to help the process. Thank you. 

[Mr. Allsup’s prepared statement appears on page 175.] 

Chairman Running. First of all, I would like to make just a com- 
ment, as the privilege of the chair. I see a lot of people who testi- 
fied yesterday sitting in the audience, the people who actually are 
on the front lines servicing some of the claims, but I do not see any 
of the policy people here that these changes might affect. It dis- 
turbs me that it is kind of an incestuous policymaking situation, 
where when we are trying to get new ideas into the system, the 
policymakers are sitting on the sidelines. They wonder why we 
change the laws and then they come and scream to us after the 
fact. There is one that entered. 

But all I can tell you is that the fact of the matter is that these 
are new changes that we would like to look at and at least have 
them see and hear, and none of them happen to be here today. I 
comment only as a matter of fact. 

Mr. Jacobs. 

Mr. Jacobs. Mr. Chairman, I move that we forward the hearing 
record for today to those very policymakers. 

Chairman Running. We will do just that. 

I have a couple of questions. Let me ask you the basic question. 
How do the people that you are dealing with now see the present 
situation when they come to see you as a consultant? 

Mr. Allsup. Mr. Chairman, it is very disturbing from the stand- 
point of the people that we provide services to, when you deal with 
these people firsthand and on the front lines as a private provider. 
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to see how they suffer from a process that has deteriorated so 
much. When we provide assistance to these people, I constantly get 
letters from claimants throughout the country, all 50 States, that 
thank me for making our services available to them as an alter- 
native. They commend my employees for providing assistance, pro- 
viding the support, the encouragement, the processing. I cannot 
even begin to explain the reaction of people as far as their grati- 
tude for this assistance. 

Chairman BuNNiNG. Why do you believe that private disability 
insurers, health insurers, SSA, and so forth, are not coordinating 
services now? 

Mr. Allsup. What you have, Mr. Chairman, is a very simple sit- 
uation. I left Social Security 13 years ago. I started this particular 
service 11 years ago. When I worked for Social Security, I did not 
know anything other than Social Security and Medicare. I did not 
know anything at all about private disability plans, and nearly one- 
half the people in this country are covered by private disability 
plans. 

I went out and started and applied the Social Security knowledge 
that I had to serve the needs of private disability plans, then took 
my knowledge of Medicare and applied it to the needs of health 
plans. 

The issue is that Social Security now recomizes it needs assist- 
ance from third parties, but because Social Security itself has not 
been involved directly with these other benefit plans, private bene- 
fit plans, other public benefit plans, it is hard for them to deter- 
mine how to properly coordinate these services. We have done that. 
I personally have been exposed to virtually every type of benefit 
plan in this country, public and private, disability and health, 
which is why we propose a partnership demonstration with Social 
Security to share the knowledge that we have with SSA to help 
solve these problems. 

Chairman Running. Mr. Jacobs. 

Mr. Jacobs. I am already well aware of your work. Therefore, I 
will make my ample contribution to the chairman’s aspiration for 
brevity and thank you for testifying. 

Chairman Running. Mr. Portman. 

Mr. Por™an. Thank you, Mr. Chairman. 

Mr. Allsup, thank you for being here today. I want to commend 
you for putting together the troika here, for putting together this 
document, which I find very interesting. I look forward to looking 
at it more closely after the hearing. 

I have a few questions for you as to the specific program you 
have laid out, which is one, I think, we do need to forward to the 
policymakers. We all need to look at it. It has a lot of very interest- 
ing and provocative ideas. 

The income supplement part of it, could you go over again how 
that would work and, more specifically, where those funds would 
come from in order to provide that incentive for employers to rehire 
people or to hire people for the first time who were coming off dis- 
ability? 

Mr. Allsup. Income supplement? 

Mr. Portman. Yes. 

Mr. Allsup. Would you repeat that again? 
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Mr. PORTMAN. You had spoken in your oral statement about com- 
ing up with a way to supplement people’s income as they are get- 
ting back into the system, and I wondered if you could expand on 
that. Did I mishear you? 

Mr. Allsup. That was actually Mr. Dakos, and I think Mr. Lan- 
caster referred to that. 

Mr. PoRTMAN. They referred to it, but I thought in your testi- 
mony, toward the end, you talked about that as one of the elements 
of the program that you all had put together. 

Mr. Allsup. The issue really is to provide the incentives to the 
individual to want to go back to work, and it starts with getting 
access to the assistance. What I find intriguing about the ERGOS 
demonstration, for instance, they are engaged in a demonstration 
with a private disability insurer, where you actually have a team 
of entities working together to help the individual return to work. 

From the standpoint of the employer, he is motivated from liabil- 
ity issues as well as ADA compliance issues. So they are in a posi- 
tion where they want to— have to, in some situations — ^modify the 
job and job site to allow the individual to return to work. 

The ERGOS equipment, what happens in the situations there, is 
they establish a baseline of functional ability as well as limitations, 
and then work with the employer and the individual to increase 
functional abilities in areas needed so that the individual as well 
as the employer are moving together to ultimately allow the indi- 
vidual to return to work. 

In addition to that, you have the private disability insurer. Inter- 
estingly enough, they provide a benefit plan that reimburses the 
employer for the costs of ADA compliance. It also reimburses the 
employer a portion of the first month’s wages when the individual 
returns to work. Finally, what happens is that if the post-disability 
employment, the return-to-work wages is less than 80 percent of 
predisability wages, then the benefit will be continued to pay. 

I guess the reason I point this out is that you have a situation 
here where the disability insurer, the employer, and ERGOS work 
together for a common objective, to put people back to work. So the 
issue is accessing the private sector resources, but to coordinate 
their activities in a way that everybody is working toward a com- 
mon oWective, and that is to get the individual to work. 

Mr. PORTMAN. Can you quickly contrast that to the current sys- 
tem? 

Mr. Allsup. Right now, you have a situation where when an in- 
dividual receives disability benefits from Social Security, in es- 
sence, they do not have access to rehabilitation services. It does not 
occur from the standpoint that State vocational rehabilitation agen- 
cies — not to criticize them, but we have a situation where people 
do not have access to services because the referrals are not made 
to the private rehabilitation providers. Even if they were made, as 
Mr. Lancaster referred to earlier, the current system is such that 
they cannot even be paid for their services until the individuals re- 
turn to work for at least 9 months. 

Mr. PoRTMAN. How about the current system as to private dis- 
ability insurers and the employer? Are there those same incentives 
you talked about, to cover the ADA liability, as an example, first 
months’ wages? Those are currently in placer 
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Mr. ALLStJP. Yes, and it is fascinating from the standpoint that 
you have all three working as a team for the same objective, to ^et 
people back to work. So they are coordinating the benefit plan it- 
self, with the ERGOS machinery, in addition to the employer work- 
ing to modify the job site and the job itself. 

Mr. PORTMAN. Thank you very much. 

Thank you, Mr. Chairman. 

Chairman BUNNING. Mr. Collins. 

Mr. Collins. Thank you, Mr. Chairman. 

Mr. Allsup, what percentage of the private sector disability insur- 
ance market is the private sector the primary payer for disability? 

Mr. Allsup. You have roughly 45 percent of the employees in 
this country that are covered by private disability plans. The typi- 
cal private disability plan offsets against Social Security. The rea- 
son for the offset is that the employer and/or the employee pay in- 
surance premiums for the disabilify insurance coverage but they 
are also paying FICA taxes for the Social Security coverage. So the 
natural integration of the benefit plans is such that it is designed 
to integrate that way. 

What I find interesting and what this proposal proposes is that 
even though all of the piiblic and private disability and health ben- 
efit plans in this country are designed to integrate with each other, 
with Social Security and Medicare serving as the foundations upon 
which all of the other benefit plans are supposed to integrate with, 
you never have had anyone manage the integration process. As a 
result, you have what I refer to as disability bumper pool. The indi- 
vidual necomes disabled. They, then, have to deal with a variety of 
different issues at a point in their life when they do not have the 
ability to deal with these different issues. 

What our proposal calls for is the managed inteCTation of these 
benefit plans, managing the integration process, because in the 
past, you have had each benefit plan focused on only its particular 
plan; Social Security on Social Security, the employer disability 
plan on their plan. Medicare on Medicare, the employer health plan 
on the employer health plan. Workman’s Comp, on Workman’s 
Comp. 

Put yourself in the position of the individual who becomes dis- 
abled and sees the physician, goes to the hospital, has to deal with 
the laboratory testing, goes into the employer either filing for the 
disability plan that the employer has, or if they do not have it, ap- 
plying for extended sick leave. What happens, then, is they have 
to jump through the hoops of the employer disability plan. They 
have to jump through the hoops of the Social Security plan. They 
have to jump through the hoops of the employer health plan, the 
hoops of the Medicare plan, the hoops of Workman’s Comp. 

They do not know one from the other and they are so befuddled 
and confused, you have a process where they have already been 
beaten up before they get to Social Security. So then they get to 
the Social Security process, after they have already been beaten up, 
and everybody wonders why people get frustrated and get upset. 

The issue is giving them access to the assistance that they need 
so they do not drop out of the process, the process of returning to 
productive work. V^at happens is if you do not provide the assist- 
ance, they drop out of the process and that costs everybody, which 
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is why our proposal says, give these people access to the assistance 
they need because you are saving money on the bottom line when 
you do that. It is just as simple as that. It is access to assistance 
and services. 

Mr. Collins. That was a good sales pitch. I will go back to my 
question. [Laughter.] 

What percent of the 45 percent of the private sector that is in- 
sured is the private sector insurance company primary payer? 

Mr. Allsup. In those situations, what happens is under the 
health plans. Medicare is primary to the employer plan if the indi- 
vidual is not working. Under the disability plan, the disability plan 
offsets its plan, its benefits, by the Social Security amount. 

Mr. Collins. Some disability private sector insurance, though, is 
the primary payer. It is not offset by Social Security. Both will pay. 
Do you know what percentage that is? 

Mr. Allsup. I do not. I cannot answer that question. 

Mr. Collins. That was the question I was looking for, but you 
did a good sales pitch and I appreciate that. 

Mr. Allsup. Those are comments I wanted to get on the record 
that I did not have a chance to admit before. 

Mr. Collins. I was enjoying your sales pitch, and you do talk 
loud and I appreciate that. Thank you. 

Mr. Allsup. I thank you for the comment. I enjoyed your com- 
ment. 

Chairman Bunning. Thank you both for coming and for your tes- 
timony. 

Mr. Costello. Mr. Chairman, thank you. I would just ask the 
subcommittee to seriously consider this proposal. It makes a lot of 
sense to me. 

Chairman BuNNING. Thank you. 

Mr. Allsup. Thank you, Mr. Chairman. 

Chairman Bunning. I think the next member that is here is 
Hon. Charles F. Bass, a Member from New Hampshire. First of all, 
I want to welcome you to the subcommittee. I know you are going 
to speak about SSI, but everything that you say about SSI can be 
applied to SSDI, which we are taking testimony on. SSA runs both 
programs, so we can listen to your testimony and welcome you to 
the subcommittee. 

STATEMENT OF HON. CHARLES F. BASS, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW HAMPSHIRE 

Mr. Bass. Thank you very much, Mr. Chairman, for the oppor- 
tunity to appear here today. I do not appear here today as an ex- 
pert in SSI or SSDI. For that matter, in the Social Security Admin- 
istration issues itself I would wish to defer to the superior knowl- 
edge and background of the members of this subcommittee for the 
specifics. 

However, as a former member of the New Hampshire Senate and 
New Hampshire State Legislature, I have had the opportunity to 
deal in many respects with SSI and how it affects State budgets 
as well as, obviously, how it affects the Federal budget. 

As a result of that, I have worked in my first few months here 
in Congress on an effort to make certain changes in SSI eligibility, 
many of which were addressed in the welfare reform package. How- 
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ever, my legislation which I plan to introduce will expand what 
was done in the welfare bill to apply to a greater segment of the 
population. 

I would like to, at this time, offer my written testimony for the 
record and I will very briefly summarize some points that are im- 
portant. 

Chairman BUNNING. Without objection. 

Mr. Bass. As the members of this subcommittee know well, the 
Supplemental Security Income ProCTam has grown dramatically 
over the last 10 years, and that has been primarily in the nonaged, 
nondevelopmentally disabled population. I think it can be said that 
the reason for this has occurred for many reasons but perhaps be- 
cause the eligibility criteria have been expanded and liberalized not 
only by the courts but by the legislature and by the regulators, to 
the extent now that in my own environment, I see individuals who 
are receiving SSI pa)mients that, by any stretch of the imagination, 
would hardly qualify. 

In fact, I would suggest that many members of my staff on occa- 
sion would qualify for SSI. I think Governor Weld spoke to a group 
of Republicans a while back and he talked about the fact that there 
was eligibility in Massachusetts for people with cabin fever. 

I think that the time has come for this Congress to review SSI 
eligibility, not only for purposes of tightening up the proCTam and 
to make the program more cost effective, as it is, I think, tne fourth 
largest entitlement program now in Congress, but also to make it 
possible for those individuals who truly need SSI payments because 
they do suffer from true mental impairment and they are aged or 
they are developmental disabled, to qualify for those funds and re- 
ceive those funds and to do so justly. 

That is the direction with which I come to this issue. I plan to 
introduce a bill which I hope this subcommittee will consider that 
will make certain changes which follow on to the changes that were 
proposed and passed by the House in the welfare reform package, 
most notably, mandating that SSA narrow the regulations encom- 
passing the mental impairment categories, which is what I just dis- 
cussed; refocus the supplemental security income payment as a 
temporary assistance program for those not permanently disabled, 
and my bill goes into quite some detail about how that would occur; 
and protect those recipients who should remain on the rolls by un- 
dertaking certain protection requirements, such as a 1-year notice 
and 180-day application period, with the idea that this type of re- 
form will not only pay for itself, obviously, but save money over the 
long run. 

I am hopeful that if the subcommittee takes up this piece of leg- 
islation or anything similar to it, that the areas of huge growtn 
that have occurred will be addressed and, perhaps, reduced without 
necessarily reducing the quality of or the need for payment to indi- 
viduals who truly need those payments. 
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By requiring the Commissioner to narrow the definition of rnen- 
tal impairment, I think that the amendment will require adminis- 
trators to more closely scrutinize applicants to protect SSI re- 
sources for those who are actually disabled and in need of assist- 
ance and prevent such abuses as those described above. 

I believe, Mr. Chairman, that regardless of whether my bill is en- 
acted, that this issue needs to be addressed, and I commend the 
subcommittee for having this hearing here today. Thank you. 

[The prepared statement follows:] 
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TESTIMONY BEFORE THE SUBCOMMITTEE ON SOCIAI. SECURITY. 
COMMITTEE ON WAYS AND MEANS COMMITTEE 
MAY 24, 1995 

Preparad By Congresaman Ctiarles F. Bass 

Mr. Chairman and Members of the Subcommittee; 

Although I realize that this hearing is also on Disability Insurance (Dl), I 
appreciate the opportunity to bo here today to discuss possibilities for further reforming 
the abuse problems that exist in the Supplemental Security Irxxxne (SSI) program. 
Together 01 and SSI make up the fourth largest entitlement spending category in the 
Federal budget, and both are administered by the Social Security Administration (SSA). 
SSI differs from the 01 program in that, unlike 01, SSI does not require the recipient to 
have a previous work history. 

I. BACKGROUND OF THE SSI PROGRAM 

While you are well aware of the fundamentals of the SSI program, for the 

purposes of my testimony the following facts bear repeating. 

e SSI was established In 1972 to serve the elderly, blind and disabled. 

^ When SSI was enacted in 1974, most recipients were elderly people, who 
were usually not eligible for Social Security or whose pensions left them In 
poverty. 

► However, as incomes have risen, the number of elderly people on the rolls 
has fallen. At the same time, the number of disabled has soared. 

e Between 1980 and 1990, SSI spending increased from $5.7 billion to $11.5 
billion In real dollars. 

e Over just the past four years, however, the costs have again more than 
doubled to $23.7 billion. 

II. WHERE THE SSI PROGRAM IS GROWING 

The United States General Accounting Office (GAO) reported that since 1991 , 
three grcxjps have accounted for nearly 90 percent of SSI's caseload growth. Those 
groups include disabled children, legal immigrants and adults with mental impairments. 
This Congress, and this subcommittee, addressed the first two areas of growth in the 
House weltere reform bill, arxl began the process of reforming the program to protect 
SSI resources and target berrefits towards those in real need. I would like to expand 
that protection for recipients between the ages of 18 to 65, by eliminating the 
unaddressad abuses in the SSI program in the mental impaimnent category. This is one 
of three areas in SSI identified by GAO where the rate of growth is significantly 
outpacing the growth rate of other SSI recipients. 
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The following facts illustrate the rate of growth in the non-elderly adult population: 

• In 1975, 2.1 million of 3.1 million SSI recipients were elderly. 

e By 1993, only 1.5 million persons receiving SSI were elderly, whereas 4.4 

million were receiving SSI on account of attaining disabled status. 

e Non-elderly persons with mental disorders are the fastest growing segment 
of SSI recipients. 

> By 1994, over half of all non-elderty recipients on SSI disability were 
receiving benefits based on a mental disorder. 

> Of those, 32.2 percent had mental disorders other than mental retardation. 
The "mental impairmenf ' category now accounts for mors than half of all NEW 

SSI disability awards. Three categories that I am particularly concerned with are the 
affective disorders, anxiety related disorders and personality disorders. Each has 
experienced tremendous growth in the last five years. 

Affective disorders are basically emotional disorders, which depend on such 
factors as loss of interest in activities, trouble sleeping, agitation, decreased energy, 
feelings of guilt, uncontrollable talkativeness, inflated self-esteem, etc. Most of my staff 
could qualify under this category! This program has grown by 120 percent according to 
the SSA in the last 4 years and I believa can easily be subject to fraud and abuse. 

Anxiety related disorders are another category under which my staff would 
probably qualify for SSi benefits. The category looks at such factors as a persistent 
irrational fear of a specific objective, activity, or situation which results in a compelling 
desire to avoid the dreaded objective, as well as factors such as marked restridion of 
activities of daily living or difficulties in maintaining social functioning. From 1 990 to 
1994, this category has grown by 59 percent and again, I believe the criteria of this 
category can too easily lead to fraud and abuse. 

The third category is personality disorders. I might suggest that for benefits 
under this category most attorneys could qualify for SSI. Here, for example, SSA looks 
at such factors as whether a person is pathologically suspicious or has oddities of 
thoughts. This category grew by 53 percent in the last four years. 

I don't mean to make light of this situation. We have an increasing number of 
fraudulent claims because of these slack criteria. We need to tighten the criteria and 
ensure that those who should receive SSI are actually receiving the benefits. 
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III. REASONS FOR THE RAPID GROWTH IN EXPENDITURES AND 
CASELOADS 

Changes to the SSI program by the courts, Congress, and SSA have 
transformed SSI into a permanent benefit program for temporary problems. These 
changes encourage people to apply for SSI as a means of welfare rather than disability 
payments. Without reforms that affect these factors, the growth in SSI expenditures will 
continue to increase ever more rapidly, providing benefits for those who should not be 
on the rolls, and denying resources to those actually in need. 

Some of the more apparent factors contributing to the increase in the SSI rolls 
and the increase in spending are the following: 

e The cost and growth in SSI continues to increase because the Congress, 
SSA, the States and the courts continue to liberalize the regulations that 
define disability. 

>- The changes SSA made in the mid.80s to the eligibility standards have 
also been a major contributing factor in the increased number of mental 
impairment cases. 

e Another reason SSI has grown so rapidly, which is closely related to the 
regulatory liberalization, is the fact that about 80 percent of the appeals of 
SSA decisions are overturned by the courts. 

> As presently structured, SSA faces a virtually impossible task on appeal 
because the agency has the burden of affirmatively proving that a 
recipient has medically improved, whose initial disability determination was 
largely subjective. 

e Several States have pushed disabled residents from Stats relief programs 
onto SSI. 

« On May 13, 1994, June Gibbs Brown, the Inspector General, U.S. 

Department of Health arxi Human Services, testified before the Senate 
Appropriations Committee that several states, including Illinois, California, 
and Michigan, have taken steps to push "disabled" residents from state 
relief programs to SSI. 

• This tendency to push state relief redpierrts onto SSI could be magnified 
by Federal welfare reform efforts, particularly reforms that place time limits 
on benefits and require people to work, as would the House welfare bill if 
signed into law. 

» For example, while recipients of SSI may also receive a Social Security 
check, SSI recipients may not also participate in AFDC. However, with the 
reforms of AFDC which require individuals to work after 2 years, some 
former AFDC recipients may attempt to receive SSI benefits. 

• The system is induchre to fraud. 

•- The recent loosening of regulations has expanded the traditional medical 

impairment criteria to irxJude a host of subj^ive, social handicaps that no 
doctor could cure, such as stress. A few of these liberalized criteria were 
discussed above. These expanded criteria facilitates frmid. A well known 
example was described in Welfare's Next Vielnam. City Journal, Winter 
1 995 by Heather MacDonald. MacDonald describes the Riveras family 
which includes one grandmother, her 16 children and their 89 progeny 
who together collect benefits for their "nerves" at a cost of $750,0CX) to $1 
million a year. While this is just one anecdote, it illustrates the problem 
quite well. 
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SSA's outreach program. 

> On top of all this, SSA has spent billions in outreach efforts to assist 
people onto the SSI rolls. 

Once a recipient is on SSI, it is unlikely that he or she will leave the rolls. 

•- In 1 983, the ninth circuit court ordered SSA to show that a beneficiary had 
"medically improved" before benefits could be terminated, instead of a 
beneficiary proving that he or she was still disabled. 

>- Concerns about the review process prompted some states to adopt the 
medically improved standard as well. 

>- In 1 993, Congress directed SSA to perform a certain number of continuing 
disabili^ reviews (CDRs). A CDR is a review to determine if an individual 
on the SSI rolls is still disabled. 

► SSA is supposed to perform a CDR every three years where "medical 
improvement is possible or expected". Few CDRs were performed. 


GAO reports that the lack of review combined with the growing number of 
applicants and the tendency for SSI recipients to remain on the rolls has had a profound 
impact on SSI expenditures. 


IV. APPSSIBUESQUUTWN 

I am proposing legislation that would address these problems. I briefly outline 
my bill below; 

e Manciate that SSA narrow the regulations encompassing the mental 

impairment categories. 

By mandating the Commissioner to revise the regulations that encompass the 
mental impaimnent categories, my bill would require SSA administrators to mors closely 
scrutinize applicants. This would protect SSI resources for those who are actually 
disabled and in need of assistance and prevent such abuses as those described above. 
Because I do not believe that Congress can or should micromanage the SSA, and 
because I believe that SSA knows specifically where the problems exist, the bill does 
not specify how SSA should narrow its regulation. In this way, SSA can do what it 
knows should be done. However, one possible way to nanow the regulations would be 
for SSA to place less weight on such mental impainnent factors as "concentration" or 
"persistence (or pace)". 
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• Rrtocus SSI a« a temporiv asalttance orooram for tho— not narmnantlv 

dlwbiBd. 

SSI has experienced substantial growth in appiicants in the last 4 years but the 
number of recipients leaving SSI is low. It appears that even for recipients with 
temporary disunities, SSI is viewed as a permanent benefit We need to change this 
cuiture. By requihng SSI recipients with temporary disabilities to reapply, those 
recipients may begin to view SSI as temporary and begin to seek work or rehabilitation 
to prepare for the day they no ionger depend on the government 

The biil also ensures that the agency will review NEW SSI recipients and those 
that have been on the rolls for 5 years or less. This is done by requinng beneficianes 
deemed to have a disability where medical improvement is expected or is possible to 
reapply for benefits every 3 years, thereby encouraging personal responsibilities and 
placing a time limit on the benefit. This will ensure that administrators and beneficianes 
again begin to think of SSI as temporary assistance for those not permanently disabled. 
The bill also eliminates the impossible standard set by the courts of having SSA prove 
that a recipient has medically improved. 

Under these changes, benefits would terminate and reapplication would be 
required for SSI recipients in a graduated process as follows: 

> Recipients on the rolls for 5 years or less, but for mors than 3 years. 
Benefits terminate 1 year from effective date unless beneficiary reapplies. 

» Recipients on the rolls for 3 years or less. Benefits terminate after a 
recipient has received a total of 3 consecutive years, as of the bill's 
effective date. The beneficiary has the option to reapply. 

•- Recipients on the rolls for more than S years remain under a 

continued review process. These recipients do not have to reapply 
because they were deemed eligible before the disability criteria were 
expanded and program growth exploded. 

e Protect those recipients who should remain on the rolls by the following; 

>- Requires 1 year noUee from SSA to recipient of pendirtg termination. 

> A recipient then hia 180 days to reapply for benefits. 

>- If a recipient reapplies within the 180.days time period, the administrator 
must evaluate the application within the subsequent 180 days. 

» If the administrator fails to act within this time period, the recipient will 
remain on rolls until the administrator has acted. If the administrator fails 
to meet the deadline, such faitise must be published in the Federal 
Register. 

> If a recipient fails to reapply within 180 days of notice, benefits are 
terminated at the end of the year. Recipients who fell tmder this category 
and reapply after the 180-day p^od should be placed on lowest priority 
behind new applicants and applicants who meet filing requirements. 
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• 'TlMrafonn pays for Hs«ir and aavesHMiMy. 

> The Congressional Btxl^ Office has done an illustrative estimate that 
this bill would save $3 billion over the next five years. K appears that CBO 
used an incorrect assumption that when corrected will result in 
substantially larger five year savings. We are currently in the process of 
resolving this issue with CBO. 


V. CONCLUSION 

In conclusion, this bill is designed to address the areas within SSI that caused 
the huge growth in sperxling in the last few years. By requiring the Commissioner to 
narrow the definition of metrtal impaimient, the amendment will require the 
administrators to more closely scrutinize applicants to protect SSI resources for those 
who are actually disabled and in need of assistance and prevent such abuses as those 
described above. Whether this bill is enacted or not, we must address these problems 
or those who truly need SSI will suffer. 
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Chairman BUNNING. Thank you, Charlie, for coming. 

At this time I would like to recognize two people from the Social 
Security Administration, Alan Beyer and Pete Spencer. I did not 
know that you were here, but we welcome you to hear these CTeat 
ideas that we are getting so that you can relay them to the admin- 
istration. We will get plenty of opinions when we turn over our 
transcript to the Social Security Administration. 

Let me comment about your bill. First of all, we do have jurisdic- 
tion over SSA, but SSI is in the Human Resources Subcommittee, 
so that bill would probably be referred to the Human Resources 
Subcommittee. It is a lot like the Social Security Administration. 
We have different jurisdictions. But, in fact, if there is a hearing 
on the bill, it would be kind of a joint hearing that we would have. 

Let me address just a couple or things in your testimony. Yester- 
day, we heard testimony regarding the mental impairment criteria 
and time-limited benefits. SiSA administers both the SSI program 
and the SSDI program. Currently 1.5 million disabled people get 
both SSI and SSDI benefits. Given the fact that SSA seems to be 
having enough problems administering one definition of disability 
now, would you agree or disagree that it is important to try to keep 
the same definition for both programs? 

Mr. Bass. I agree that that constitutes a problem, and should 
you establish different criteria for mental impairment, you might 
have to have two sets of regulations. I think that is a problem that 
this subcommittee needs to address. I agree. 

Chairman Bunning. In other words, that is addressed in your 
legislation? 

Mr. Bass. The issue is not addressed in the legislation in that 
there might be a duplication of regulations in SSDI versus SSI. I 
think that is a problem that does need to be addressed and is not 
answered in my bill. 

Chairman BUNNiNG. Maybe you would like to add it in, because 
we discussed the definition yesterday. The administration currently 
likes the definition. A lot of the other testimony we received yester- 
day did not like the present definition. 

Mr. Bass. It has been my observation that the Social Security 
Administration, from my perspective, has not had significant objec- 
tions to the definitions. In fact, the effort on the part of SSA has 
been to encourage more people to apply and process the applica- 
tions faster. For better or for worse, that may be one of the causes 
for the rapid escalation, or one of the minor causes of rapid esca- 
lation. 

Chairman BuNNiNG. I do not think there is any doubt about that, 
Charlie. I think you are right. 

Mr. Portman. 

Mr. Portman. Just to thank you, Charlie, for coming forward 
and for this testimony. We look forward to working with you on it. 

Mr. Bass. Thank you. 

Mr. Portman. Everything you say, I think, is something that 
this member and others on this panel would agree with in terms 
of the general problem. The question is how to get at the problem 
and to narrow it. We heard some good testimony yesterday and 
today. Based on what the chairman said, it sounds like we are 
going to be involved, at least as one of the two subcommittees on 
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the problems that you note in terms of narrowing the definition, 
particularly with mental impairment. 

So thank you for your testimony and we look forward to working 
on it. 

Mr. Bass. You are very welcome, Congressman Portman. I would 
just like to stress that I am not an expert in a very technical area. 
However, I do perceive a problem and I want to support this sub- 
committee and any other subcommittee in its efforts to address the 
problem in a fair and equitable fashion. Thank you. 

Chairman Running. Mr. Collins. 

Mr. Collins. Thank you, Mr. Chairman. 

To clear up what you were saying about the definition of disabil- 
ity, did I understand you to say that Social Security has an inabil- 
ity to define disability? Is that what you were saying? 

Mr. Bass. Well, they have a different opinion on one side than 
they do on the other. 

Chairman RUNNING. Mr. English, welcome. 

Mr. English. Thank you, Mr. Chairman. 

Mr. Bass, I would like to simply thank you for taking the time 
to appear here today to testify on disability issues. As a member 
of the Human Resources Subcommittee as well, I look forward to 
working with you on your legislation. 

Thank you, Mr. Chairman. 

Mr. Bass. Thank you. Congressman English. 

Chairman BUNNING. Thank you very much, Charlie, for your 
input. 

There are three other Members that have testimony that was 
due, Mr. McHugh, Mr. Smith of Texas, and Mr. Davis of Virginia. 
We would like to allow their statements to be entered into the 
record. 

[The prepared statements and attachments follow:] 
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Mr. Chairman, I appear bef<ne ^ Subcommittee today to express my deep concern 
over the state of the Social Security disability benefit program. I sincerely ^)preciate this 
opportunity to share with you and the Members of your Subcommittee my observations on 
this extremely important issue. 

This program was designed to assist individuals who have woriced under the Social 
Security system for a number of years and have been compelled to wididraw fiom the 
workforce due to a disability. Usually, these pec^le are facing a severe financial hardship due 
to a sudden loss of income. Many times, they fail bdiind in their mortgage payments and 
other everyday expend. Some evoi lose dieir employment-sponsored health insurance 
coverage and must face exorbitant medical e7q>eiises. This is a devastating time in their lives 
yet the Social Security Administration subjects them to delays of several months just to obtain 
an initial decision. If appeals are involve^ the claimant may face well over a year before the 
claim is brought to a conclusion. 

I feel them are two majm* problems widi die administration of the Social Security 
disability program that requim the Subconmuttee*s attention. The first is the length of time 
required to render decisions at each level of the af^ieal i^ocess. Widi delays of many months, 
claimants simply do not know where diey stand. They are in a constant state of frustration 
and anxiety which may exacerbate their disabilities. 

The second problem involves imim^ier disability ddenninations. I believe statistics 
will show that favorable decisions are rendered most oi^ at the hearing level. If State 
Disability Determination Offices are applying the same laws relating to the definition of 
disability as the administrative law judges, tiien why are claims most often reversed at the 
hearing stage? State agencies should be counseled on the disability standards so that proper 
decisions are made at the onset Further a{^)eals wmild thm become unnecessary. Ibis 
would greatly alleviate the backlogs administrative law judges are now facing. 

State agency decisions are based on the written record. Much more time and 
manpower is required at the hearing level because of travel, personal interviews, research and 
clerical duties. Administr^ve law judges must ofr^times travel to hold hearings, especially 
in my vast rural Northern New York Con^^ional District, and valuable time is used to 
interview claimants and their witnesses. Administrative law judges must coniqKise lengthy, 
detailed decisions and clerical staff must devote many hours to the task of preparing tiie 
written determination. When this process is multiplied by the hundreds of claims assi^ed 
to each administrative law judge, it is obvious th^ ^peais pending at the hearing stage 
require the most time. 
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Additional effort should be placed at the initial level to develop claims to ei^ure that 
all available medical evidence is in the file so a proper determination may be made at the 
onset. In some instances, I realize that it is necessary to ask personal ph>^icians to provide 
medical data. If diis is the case, a claimant’s doctor should be contacted by phone to obtain 
information if a written r^uest does not produce a prompt response. This would alleviate 
the delays considerably because months are often lost while awaiting medical reports. 

There is another {ntiblem involving medical evidence which concerns me, as well. I 
cannot begin to tell you how many constituents have complained to me about the process of 
consultative examinations for the Social Security Administration. 1 have been advised 
countless times of five-minute consultations with little or no review of the claimant’s medical 
records. 1 do not see how a consulting physician can render a valid medical opinion witiiout 
a thorou^ examination of the p^ent and adequate time to devote to oft^ complicated 
medical files. I feel something must be done to ensure that the physicians selected to perform 
these consultative examinations do so with greater attention to individual cases and full 
knowledge of the Social Security disabili^ benefit eligibili^ criteria. 

I fully realize that the Social Security Administration has undertaken a major effort 
to redesign and improve the disability benefit consideration process and tiiat many of my 
concerns are being addressed during ^s reengineering project I have read the infomiation 
Social Security Commissioner Shirley ChsUer has provid^ regarding these proposals and 
found it to be most encouraging. However, once again, time is the problem. It will take 
years to fully implement the changes the Social Security Administrati<m is suggesting. Action 
must be taken to expedite the implementation of this plan. Even mincH’ improvements, if 
implemented as soon as they are refined, could produce a significant reduction in processing 
time. While it may be preferable to wait until the reengineering project is fully completed, 
I do not believe we have that luxury. We must act now. 

Claimants have contributed to the Social Security system with the firm belief that this 
benefit program would be available to them and they ^pend on that assurance. Too often, 
they are disappointed and frustrated by the lackadaisical manner in >^ch they are treated. 
We must reform the process to ccmvince the public that tiie Federal Government is making 
every effect to fulfill their needs in a prompt and compassionate manner. The program, as 
it now exists, is in dire need of improvements and the proposed changes must be implemented 
as rapidly as possible. This will not be an easy task, but I am convinced that we must use 
every available resource to ensure that the deficiencies in this much-needed program are 
corrected as quickly as possible. With the diligent efforts being undeitakoi by this 
Subcommittee, I know we will reach that goal. 



256 


Testimony of Congressman Lamar Smith 
Hearing on the Social Security Disability System 
May 24, 1995 

Ways and Means Sul^mmittee on Social Security 
Making the Social Security System Serve the People Again 

Chairman Bunning, thank you for the opportunity to testify before this Subcommittee and 
to share with you some serious concerns I have about the Social Security disability insurance 
system. I’ve had the pleasure of working with you on the Budget Committee, where we’ve now 
developed a balanced federal budget that otK:e again makes the government serve the needs of 
the people. Today I’m pleased that this Subcommittee is conducting a thorough review of how 
to make the Social Security disability system serve the real needs of the people. 

I felt compelled to come here today because of the unacceptable experiences too many 
of my disabled constituents in Texas have had in trying to deal with the system. It is a system 
that too frequently appears devoid of common sense and basic human dignity and too focused 
on the bureaucratic book. 

As a result, people who are already suffering critical, disabling illnesses and injuries are 
made to suffer even more at the hands of a government system that is charged by law with 
providing them assistance but prevented horn doing so by government rules and red tape. At 
the same time that these real victims are denied relief, this system provides disability relief to 
persons who ate not disabled. Alcoholics, drug addicts, aixl others who claim that they are 
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unable to work as a result of personally destructive behavior are compensated for their harmful 
activities. Such a system is unacceptable. 

• It is unacceptable that a constituent of mine in San Antonio — a 36-year-old woman with 
lupus, heart disease and a degenerative bone disease who had escaped an abusive husband and 
was sleeping with her four young children in their broken down car ~ had to wait six months, 
despite her "dire need’ appeal, before she was granted Social Security disability. 

• It is unacceptable that another constituent, a 40-year-old man with severe heart disease 
and disabling rheumatoid arthritis, bad to wait almost two years for approval. By that time, the 
home he had worked hard for many years to buy for bis wife and five children had been lost. 
This family of seven had been reduced to a state of abject poverty because the "safety net" of 
Social Security disability, a "safety net" this husband and father bad contributed to, took two 
years to make a determination in his case. 

• It is unacceptable that a woman in her early SOs who applied for Social Security disability 
in mid-1993 died only weeks after securing a positive determination 18 months later. 

It is unacceptable that these cases, these examples of a system that clearly is broken, all 
represent "speedy" resolutions when compared to the norm. Most Social Sectuity disability 
claims filed by my constituents in Texas that are not iq)proved at the first two levels now take 
a minimu m of two to two-and-a-half years to work their way through the Office of Hearings and 
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Appeals. In the meantime, eviction notices are filed, famil ies are destroyed and, too often, hope 
is lost. 


These cases are among the hundreds in which my office lends assistance, cases in which 
my office attempts to speed the process for constituents truly in need. These are cases in which 
my office attempts to make sure that a program designed to help those who no loiter can help 
themselves does the job it is charged by law with perfonning. And these cases — and many, 
many more which we could discuss ~ involve people who have no where else to turn. 

Social Security employees are good, hard-working people. But too often their hands are 
tied by a bureaucracy that continues to put obstacles in their way. In emphasizing the need to 
weed out those who seek to take unfair or even illegal advantage of the Social Security Disability 
system, the system appears to be penalizing too many of those citizens whom it should be 
serving. 

At the same time, the system has also failed to discourage fraud and abuse by people who 
are not disabled or whose disability has resulted from irresponsible or illegal behavior. For too 
long, drug and alcohol addicted persons have relied on the Social Security disability system to 
subsidize their destructive behavior and addictive lifestyle. It is irresponsible, unfair, and 
appalling that a government would permit these mendicants to obtain benefits at the same time 
that real victims of accidents, illness, or other circumstances beyond their control are forced to 
endure lengthy delays before receiving needed benefits. The Republican Contract with America 
contains welfare reform provisions that would deny Social Security disability to persons who 
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claim that their disability is their drug addiction or alcoholism. 

The fraud by non-disabled persons, alcoholics and drug addicts and inhumane treatment 
provided to real victims are opposite sides of the same bureaucratic coin. It’s a system in which 
tlw people who really need help- the people who play by the rules- are denied assistance or 
forced to endure debilitating delays before receiving assistance. And others who are not disabled 
or whose "disability" is self-inflicted unfairly receive taxpayer subsidies. The answer to both 
of these wrongs is to make the Social Security disability system less bureaucratic and more 
reliant on incentives. It’s to make the system serve the people, not the people serve the process. 

After all, what’s really at stake is people, human beings across this nation. Let me read 
you excerpts from a letter sent to me by a 20 year-old wife and mother from the Texas Hill 
Country. Her letter provides a classic example of what’s at stake here. She and her husband 
were critically injured in a grinding car crash. She would eventually recover enough to go to 
work. But the outlook for her husbarxl, who suffered a serious brain injury, was not positive. 
"We have tried everything we know to do," she wrote. "Everyone tells us you have to lie to get 
help. That’s not right. We really do need some help and if you have to lie to get h, then I guess 
we will starve and live on the streets with the others who can’t lie either." 

Chair man Bunning and other members of the Subcommittee, I commend you for focusing 
attention on the Social Security Disability insurance system. I know you heard testimony 
yesterday from numerous witnesses concerning the causes of the tremendous backlog in dealing 
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with disability claims and possible ways to erase it. 

I appreciate that today you afforded time for me to share with you the evidence that 
bacMog is not just numbers and data; not just statistics and monthly reports. It’s people. People 
in need and people deserving of fairness and basic human dignity. It is unacceptable to all of us, 
that we not take the steps we must to assure them that a system designed to serve them will do 
just that. Thank you again. 
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Statement of Rep. Tom Davis 
before 

The Subcommittee on Sociai Security 
of 

The Committee on Ways and Means 
U.S. House of Representatives 
May 24, 1995 


REDUCING THE SOCIAL SECURITY DISABILITY BACKLOGS 


Introduction 


Mr. Chairman and members of the subcommittee iet me begin by commending 
the subcommittee on their decision to hold a hearing on this important topic. I 
would also like express my appreciation for the opportunity to contribute to your 
deliberations on how to improve the administration of the Social Security 
Disability Program, as it relates to the disability claims backlogs. 

The Social Security Administration also desenres applause for their 
reengineering efforts. Everything in my background - - from my current position 
on the House Government Reform and Oversight Subcommittee on 
Management, Information and Technology and Human Resources and 
Intergovernmental Relations, to my past positions as a County Government 
Supervisor and a technology consultant - - tells me that the disability program 
would benefit from establishing firm goals and expectations about customer 
services and coordination of activities. As reengineering precepts tell us, 
establishing fimn goals and expectations is the best way to achieve cost-effective 
process changes for the agency's workload. 

I am not convinced, however, that the agency’s schedule for change, which runs 
into the next century, will reach appropriate fiscal and service improvement goals 
within an acceptable timeframe. It is clear that we can not reach desired goals in 
the near term by following the status quo with the small scale increments 
suggested in the agency's reengineering plan. The agency is also sponsoring an 
initiative to distribute the workloads of state DOS’s with high disability backlogs, 
among state OSS's with low backlogs, to the extent these resources are and 
remain available. Though this is a good first step, I expect its positive effects on 
the backlogs will quickly level off when those participating DOS's reach their 
workflow capacity. 

I believe we can do better than that; social security shouldn't be “off-the-table” 
when it comes to making customer service processes better, especially when the 
outcomes could be faster and fairer processes for the eligible population and 
improved Trust Fund integrity. Let us take direct steps now to reach some good 
stretch goals. We know a lot about what to do now - - it is time to discuss 
alternative initiatives that could begin reaping the benefits as soon as possible in 
fiscal year 1996. 

The Problems 


It is my understanding that the disability claim process has been under study for 
some time now and that, beginning in the prior Administration, the agency has 
acknowledged the need to improve the process and has taken steps toward 
positive change. Unfortunately, these laudable efforts have been hindered by 
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the effects of court decisions, policy changes, and changes in our country’s 
economy and demographics, ^1 of which have resulted in an explosion in the 
work effort. 

I am greatly concerned that the current delivery structure can not be 
reengineered easily when it is under so much pressure, not only from the surging 
pace of new applications and the backlog of applications, but also from the 
critical Continuing Disability Review (CDR) requirements. I am also made more 
skeptical about the planned reengineering effort by my experience in government 
and my understanding of how long it takes a program rooted in an 
intergovernmental structure to adapt to needed changes. The stretched-out time 
frame in the current agency plan should be a signal to us all. 

I think that if we want to continue the intergovernmental stmcture we have and 
help it reengineer itself to new process mcxfels, we should help take some 
meaningful heat off the workload. This wouid pennit change to occur without 
major disruptions to the program. I also think the reengineering effort wouid 
benefit from having a few competitive models of efficiency, customer servico and 
technology supports from which to choose “best practkos’ for the future. 

What is at stake here, of course, is not just the preservation of a iong-standing 
Federal/State delivery structure but the integrity of the program and the Trust 
Fund, i complement the subcommittee for its continuing concerns about 
customer service improvements and the creation of uniformly fair dealings in the 
program. We want to assure that eligible people are served as soon as 
practicable, but that ineligible people do not receive trust fund payments in error. 
These are resuits which the bmeficiary community and taxpayers both support. 
This buiids trust in the integrity of the program and in the Trust Fund itself. 

After years of study the agency and Administration already know the basic 
problems and the solutions: 

• improve customer service 

• raise productivity 

• reduce the backlog of work 

• lower error rates and reach more uniformity in beneficiary treatments 

• remove ineligibles from the program 

• improve financial performance as welt as agency integrity and public 
confidence 

Congressional Goals 

The agency has adopted a plan to change or reengineer the claims process to 
accomplish such improvements. We all probably support these efforts. But in 
concept, reengineering should challenge us to accomplish goals that force us to 
look beyond or to look around the current way we do things. The agency's April 
1994 report actually borrowed from the popular reengineering book on this: 

“reengineering, we say It means ‘starting over.’ K doesn’t 
mean tinkering with wturt already exists or making incremental 
changes that laava basic structures intacL” -iMcMHvmierand 

James C^tampy, Reengineering ttte Corporalion: A Ma nifee t o for Business Revoluton 


I see no reason why the agency can not take steps in Fiscal Year 1996 to 
accomplish, not incremental improvement results, but improvements on a larger 
scale. Let me recommend that the Subcommittee establish a congressional 
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expectation for change next year and use the reconciliation process to put this 
into motion now. Service level improvements can occur sooner rather than later 
while the Trust Fund reaps the benefits of costs avoided. Other benefits could 
also accrue such as the potential for improvements in our supported retum-to- 
work expectations. 

We should take a second look at an option that I thought the agency was 
considering; that is, to invite a competition among private companies (profit and 
non-profit) to take the heat off the delivery structure by outsourcing some of the 
work to reduce the DOS’s backlogs. This also has the advantage of helping 
accomplish some goals sooner rather than later. 

This Makes Sense 

This temporary outsourcing of the workload to new delivery entities makes a lot 
of good sense. First, we should realize that this approach is not new to 
government. We have examples like the Medicate program where most 
customer services and provider relations are perfonned by private parties. 

The fiscal agent efforts of 40 or so of the State Medicaid programs is another 
example of a federal-state program employing outside partners. And, of course, 
from the Federal perspective, the disability claims process is already outsourced 
to State-hired and established organizations. Finally, we need to note that 
private parties are critical to the program’s success now. The law already 
permits a number of authorized representatives to assist clients and, almost the 
entire medical review component is performed by private parties now. 

We should be clear about the fact that we have many options available to us to 
develop an improved delivery structure. It may not make any sense to replace 
the entire Federal-state structure as it represents a solid existing investment that 
we can retool to enhance performance: but it does make sense to supplement 
the current structure and to provide additional capacity now. 

The additional capacity can reduce backlogs rapidly which would allow the State- 
based structure to quickly improve customer services and shift attention to other 
efforts including the reengineering. These new entities and the competition for 
the awards would also produce new work practices and models which the 
agency could consider in its reengineering efforts. 

Of particular interest to me are new information management approaches as 
models for the currently planned Redesigned Disability System. We should have 
a clearer picture of mo^m integrated approaches before we fund a massive 
nationwide investment in any new infrastructure. I aiso think we can investigate 
new case management techniques, including preferred-provider network 
approaches, that can focus better on improving the actual medical and social 
service responses to disability. 

Finally let me make a point which is very important to me and, I think, to this 
Congress. The interim contracting approach would be introducing competition 
into the delivery process for the first time. Bringing new ideas and conc^ to 
bear on a long standing problem can do no harm. This concept, if adopted, has 
the potential to encourage improvements throughout the entire system. 
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Interim Contracting Approach 

Let me lay out the interim contracting approach in more concrete terms: 

• the scope of work should cover initial applications, case management,, 
medical review management, CDRs, and so forth; we should treat these 
entities as our agents and provide a limited decision making authority subject 
to appeal routes 

• the services to be provided should be “transparent” to the customer; that is, 
private contractors will be agents of the government subject to all the 
standards of service required of SSA's employees 

• people should be assigned on a random basis so we can avoid favoritism or 
the creaming of case loads, but we should expect and make it possible for 
people to request a change in their service provider at some early stages 

• we should use a meaningful level of work effort which have no economies of 
scale or measurable budgetary impact 

• regional, competitive procurements can provide for better competition and 
wider coverage while maintaining local levels of service 

• we should target budget savings and new revenues into the program 

• procurements should be fixed-price, performance based, probably capitated 
too, and we should authorize performance based activities such as customer 
services, retum-to-work improvements, appropriate care and health care 
services coordination (like managed care), rehab and other services 
coordinations, and cost recovery from other insurers 

• procurements would probably need to be four years in duration in order to 
cover the reengineering peri^ and also to secure a return on the investment 
in plant, people, and the information systems needed to provide a modem 
level of services 

• we would want the agency to evaluate these proposals on the ability of the 
service provider to improve customer service, d^loy modem information 
management techniques, and to get up and ninning within a short ramp-up 
period without major disruption to the program; costs are less Important as 
these should be controlled by the competition and they will be far 
overshadowed by the benefits 

• we should move on these procurements as soon as possible with the hope 
that at least the first regional competition could be competed early next year 

How the Approach Would Work 

None of this makes good sense, however, unless it can actually be done in a 

practical manner. Let me offer a view of how this whole process might work so 

the subcommittee would feel comfortable in sponsoring it. The pathway might 

Include: 
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• a draft RFP for comments as soon as practicable after enactment, perhaps in 
November 


• the first regional solicitation could be released in January with award in April 

• providers would be required to establish operations within 6-8 months to 
handle a set of backlogged applications and CDRs while the organization 
gears up to handle the new applications 

• cases would be assigned randomly through automated processes on the toll- 
free lines, or through planned assignments from the field 

• at the service provider level, intake, registration, eligibility screening, medical 
review, case management, senrice delivery coordination, and so forth would 
all be un'rfomrily supported by automated tools and targeted toward 
accomplishing the reengineering plans performance goals 

• the agency’s contractors would be provided with secure connections with 
SSA’s data centers for the purposes of inquiries and reporting so as to avoid 
duplicate data collections and to speed processes (we will need to authorize 
this) 

• the agency would be able to renegotiate some performance based measures 
each year to ensure consistency with the laws and new policies properly 
adopted by them 

• if a claim is denied (following agency guidelines), an applicant can make an 
appeal (probably through an automated noticing capability) to SSA which 
would be treated like any other appeal but it would be more timely presented 
and the records would be more unifomnly established and provid^. This 
fact-based, timely process should not only reduce the number of appeals but 
also make appeals more efficient and user friendly 

• if an appeal is successful, the eligible recipient would be offered the choice of 
case management at the service provider or through the existing structure in 
any case, the service provider would be supplying regular automated reports 
on activities to SSA, and be subject to audits, and so forth 

• benefit payments would be sent by SSA in the normal manner 

• safeguards would be establish to assure privacy and confidentiality of 
information and records 

Customer Service Benefits 

The benefits of this interim contracting approach are many; but I have tried to 

highlight and illustrate in two graphics the type of outcomes which the agency 

can call for in its procurements. 
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Social Security Disability Program 
Reengineering with Interim Contracting Model 


IMPROVING CUSTOMER SERVICE 


Number of H an aged 
Customer Events 




Managed care techniques in the health care delivery system are essentially 
“metrics-based," meaning that the things you measure tend to improve. We 
ought to consider adopting this concept and applying it to the Social Security 
disability program. We should want to manage customer service contracts better 
than we do today; we should want to use more case management practices 
where they are cost-effective; and we should want to speed up the pace for 
determining eligibles vs norv-eligibles. The Inspector General's report of 
November 1994, ‘Getting Through the Social Security Disability Claim Process - 
Initial Applicants" reported "only 32 percent found the process very or somewhat 
easy." The agency should seriously consider which of the IG's recommen- 
dations should be part of their performance metrics or be built into the agency’s 
complementary activities. I think we would all like to see a better report from the 
Inspector General next time. 

Let me also comment on some of the specialized nature of customer service. 
Children’s disability cases, people with language and reading difficulties, mental 
disability claimants and beriefic^ries, are some of the subsegments of the 
claimant population where we can use performance expectations and mandatory 
requirements of a procurement to ensure the capacity to respond more efficiently 
and effectively. There can be significant customer benefits which the agency 
can now control more directly with the authorities we provide. 

Finally, we should direct that the agency use these procurements to ensure the 
coordination of health arxi social service delivery as well as coordination with 
other insurers. 
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Budget Savinas 

The Trust Fund will be the major benefictary of the interim approach. We 
should establish incentives to improve on error rates in processing and on 
identifying ineiigibles. The benefits side of the budget will accrue these sayings 
soon after activity starts. Overall, I would expect outsourcing to have a 
significant return on investment for the taxpayer, and the Trust Fund. 


Social Security Disability Program 
Reengineering with Interim Contracting Model 



On the administrative side of the equation we would have to acknowledge 
implementing some new tasks in order to manage the procurements and to 
establish the new organizations; however, I actually expect the agency can 
substitute this initiative for other currently planned initiatives which have already 
been acknowledged in their base funding. We would need to assure that the 
agency is leveling work across the current structure to avoid over-capacity, and 
assure that the procurement process is designed so that the bids can come in at 
prices lower than the current approach over the life of the contracts. We need a 
“capitated approach’ to the procurements, not *mil-spec' detail. One example 
may be to use the procurement process and the new organizations' computer 
systems instead of agency pilots of the massive RDS. There should be no need 
for new money and pay-go reactions to support the approach. 

Finally, the subcommittee is aware that Social Security Disability activities and 
payments affect other insurers programs. These other parties have already 
demonstrated their interest in paying for coordination sendees which the new 
outsourced contractors can al^ offer. We should authorize and provide 
incentives for these new entities to establish these sendees. The administrative 
services side of the equation may actually become a revenue generator for the 
taxpayer. 

Discussing Issues 

In discussing this approach with people a number of issues have come up which 
should be of interest to the subcommittee. 
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It is clear that there may be some who are opposed to “outsourcing*. I would 
hope that the Congress can stay balanced about this approach. There are great 
merits to this approach for both the claimants and for the SSA employees. 
Improved service levels will not only enhance the solvency of the Tnist Fund, but 
will also involve the creation of different jobs than the agency has now, probably 
better jobs. This should be seen as opportunity for employees to pick up skills 
and practices which the marketplace is valuing more and more. 

Should we expect to make the interim approach permanent? Congress should 
plan to continue the supplementary program if it appears that it is a better 
approach and the case loads require it. 

Isn’t the approach contrary to a trend of reliance on State government? Nothing 
in the proposal is intended to replace the Federai/State stnxdure. As a nation, 
we have a long-standing investment in the structure and we understand more 
and more that we can rely on it for federally-devised program delivery. But 
needed improvements are acknowledged by just about everyone. If the 
intergovernmental delivery structure is to adopt the current reengineering, it will 
need time and a lot less pressure from the current workload. It also won't hurt to 
have a little competitive stimulation. 

Finally, we in Congress are aware that Governors and legislatures have many of 
the same “rightsizing goals’ we have and that they are not always enamored with 
having to deal with Federally bound work areas. I am hopeful that States 
themselves might take advantage of the outsourced cap^ilities and we should 
enact legislation to permit them to do so. 

If the administration has, for whatever reason, dropped the option of 
“outsourcing” the SSA's disability backlogs then I believe the Congress should 
examine it as an option. I encourage this subcommittee to do so; legislation may 
even be needed. We have the opportunity of the reconciliation process to 
embrace such an initiative, move forward to improve the process and reap the 
benefits as soon as next year. The agency could be provided explicit authority to 
proceed. 

Closing 

A little competition can go a long way to providing incentives to the existing 
intergovernmental (Mivery structure to improve while increasing customer 
services and trust fund integrity as soon eis next fiscal year. I believe outsourcing 
to be a viable option in this situation. 

We can help the current structure with its reengineering effort by providing 
temporary relief for a portion of the agency’s workload, while at the same time 
providing the agency a vehicle to control the developrrient of new models of 
delivery, workload and infomration management. 

Let me also offer the suggestion that Congress will see additforral benefits from 
the possibility of a more organized approach to the coordination of medical 
review capabilities while SSA will gain the benefit of new lessons on how to 
coordinate better the medical arnf social services for the disabled. 

I am very much looking fonward to discussing this initiative with members of the 
subcommittee. 
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Chairman BUNNENG. With that, the subcommittee is adjourned. 
[Whereupon, at 11:41 a.m., the hearing was adjourned to recon- 
vene on Thursday, August 3, 1995, at 9 a.m.] 




MANAGING THE SOCIAL SECURITY 
DISABILITY INSURANCE PROGRAM 


THURSDAY, AUGUST 3, 1995 

House of Representatives, 

Committee on Ways and Means, 
Subcommittee on Social Security, 

Washington, D.C. 

The subcommittee met, pursuant to notice, at 9:04 a.m., in room 
B-318, Rayburn House Office Building, Hon. Jim Bunning (chair- 
man of the subcommittee) presiding. 

Chairman BUNNiNG. The subcommittee will come to order. 

I have an opening statement, but I will put it into the record so 
that we can get on with the hearing. Not too many people came 
today to hear what I have to say, so I will listen to what you all 
have to say. 

[The prepared statement follows:] 
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OPENING STATEMENT 
CHAIRMAN JIM SUNNING 
Before the Social Security Subcommittee 
August 3, 1995 

GOOD MORNING. FIRST, LET ME WELCOME OUR WITNESSES AND 
GUESTS TO DAY THREE OF OUR CONTINUING HEARING ON PROBLEMS 
WITHIN THE SOCIAL SECURITY DISABILITY PROGRAM 

MANY OF OUR WITNESSES HAVE COME A LONG WAY AND MADE 
GREAT EFFORTS IN PREPARATION FOR THIS HEARING. ON BEHALF OF 
THE SUBCOMMITTEE, WE THANK YOU. YOU ARE THE EXPERTS, AND 
YOUR TESTIMONY IS IMPORTANT TO US. WE NEED YOUR HELP IN 
GETTING THIS TRAIN BACK ON TRACK. 

AS THIS SUBCOMMITTEE KNOWS TOO WELL, THE SOCIAL 
SECURITY DISABILITY PROGRAM IS IN REAL TROUBLE. 

IN MAY, WE LISTENED TO TWO DAYS OF TESTIMONY FROM 
EXPERT WITNESSES FROM GAO, THE DISABILITY DETERMINATIONS 
SERVICES, AND HEARING OFFICES, AS WELL AS FROM MEMBERS OF 
CONGRESS. THEY DESCRIBED FACTORS WHICH CONTRIBUTED TO THE 
BREAKDOWN OF THE DISABILITY PROCESS, AND SUGGESTED 
SOLUTIONS. 

TODAY WE ARE GOING TO HEAR MORE ABOUT THE PROBLEMS - 
AND BE OFFERED SOME SOLUHONS, I HOPE. 

FIRST, THE GENERAL ACCOUNTING OFFICE IS GOING TO REPORT 
ON THE RESULTS OF ITS LATEST WORK ON THE PROBLEMS WITH THE 
DISABILITY PROGRAM. 

THEN, WE ARE GOING TO HEAR ABOUT HOW BADLY S.S.A. IS 
DOING REHABILITATING PEOPLE. S.S.A IS SIMPLY NOT HELPING PEOPLE 
GET BACK TO WORK AND OFF THE DISABILITY ROLLS. I UNDERSTAND 
THAT OF OVER 9 MILLION PEOPLE WHO WERE ON THE D.I. AND S.S.I. 
DISABILITY ROLLS LAST YEAR, S.S.A. REHABILITATED FEWER THAN 6,000 
- A WHOPPING HALF OF ONE PERCENT SUCCESS RATE! 

THIS IS DUE, IN PART, TO THE FACT THAT STATE V.R. AGENCIES 
CURRENTLY HAVE A MONOPOLY ON PROVIDING REHAB SERVICES TO 
SOCIAL SECURITY BENEFICIARIES. 
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IT’S ALSO DUE TO THE FACT THAT RECIPIENTS HAVE LITTLE 
INCENTIVE TO PARTICIPATE IN REHAB, BECAUSE S.S.A. RARELY TAKES 
ANYONE OFF THE ROLLS. THAT HAS TO CHANGE. 

FINALLY, WE ARE GOING TO HEAR ABOUT WAYS TO UNCLOG AND 
IMPROVE THE PROCESS. ANDY JACOBS AND I HAVE ALREADY 
EXPRESSED OUR STRONG COMMITMENT TO CREATING A SPECIALIZED 
SOCIAL SECURITY COURT TO BRING SOME CONSISTENCY TO COURT 
DECISIONS. 

WITH 89 FEDERAL DISTRICT COURTS AND 13 CIRCUIT COURTS 
REVIEWING S.S.A. DECISIONS AND ISSUING INTERPRETAHONS OF 
REGULAHONS, WE HAVE A HODGE PODGE OF RULES LACKING ANY 
SEMBLANCE OF UNIFORMITY. 

EVEN MORE DISTRESSING THAN ALL THE PROBLEMS I HAVE JUST 
OUTLINED, IS THE FACT THAT S.S.A. HAS BEEN WORKING FOR OVER 
TWO YEARS ON A DISABILITY PROCESS REDESIGN PLAN WHICH DOES 
NOT ADDRESS MiY OF THESE ISSUES. 


FROM THE FIRST DAY I BEGAN LOOKING INTO THE DISABILITY 
PROGRAM, I HAVE HAD ONE OBJECTIVE. 

THAT IS TO MAKE SURE THAT PEOPLE WHO ARE TRULY DISABLED 
RECEIVE BENEFITS QUICKLY AND EASILY, AND THAT PEOPLE WHO 
HAVE RECOVERED ARE TAKEN OFF THE ROLLS. 

THIS IS ONLY FAIR. 

AND I CAN’T IMAGINE THAT ANYONE COULD DISAGREE WITH 
THAT OBJECTIVE. 
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Chairman Running. If the first panel, the GAO, would please 
step forward. The subcommittee welcomes Jane Ross, Director, In- 
come Security Issues; and Cynthia Bascetta, Assistant Director for 
Income Security Issues. 

For the benefit of our ^ests, GAO is an arm of the Congress 
which does its audits and investigative work. GAO has already 
done a considerable amount of work on Social Security disability 
problems, which we appreciate very much. They testified on May 
23 and are presenting additional findings today. 

Welcome. Ms. Ross, would you please begin. 

STATEMENT OF JANE L. ROSS, DIRECTOR, INCOME 

SECURITY ISSUES, HEALTH, EDUCATION, AND HUMAN 

SERVICES DIVISION, U.S. GENERAL ACCOUNTING OFFICE; 

ACCOMPANIED BY CYNTHIA BASCETTA ASSISTANT 

DIRECTOR, INCOME SECURITY ISSUES 

Ms. Ross. Yes, Mr. Chairman. Mr. Chairman and members of 
the subcommittee, this morning I would like to focus my remarks 
on two issues related to the DI and SSI programs, issues that re- 
quire action to improve prog^ain operations and to place more em- 
phasis on returning beneficiaries to work. In particular, I want to 
talk about improving the timeliness and consistency of disability 
decisions and helping more people reduce their dependence on cash 
benefits. 

First, I will describe the current decisionmaking process, using 
the chart. It shows the multilayered structure that is in place at 
this point to handle decisions and appeals, and it highlights the 
five levels at which new evidence can be introduced. 

SSA’s administrative cost to manage the disability claims process 
is about $2.7 billion annually. If you look at the chart, the initial 
determination of whether or not you are disabled starts at the bot- 
tom. The initial determination is made in the State agency. If a 
person is denied there and decides he wants to have an appeal, he 
first goes through reconsideration at the State level. Then he 
moves on to the administrative law iudge and can appeal as well 
through the appeals council and up tnrough the Federal court sys- 
tem. 

The boxes that are colored in that line, the first five, are all 
places at which new evidence can be introduced into the process. 

SSA has had a longstanding problem about making consistent 
decisions, especially with regard to the DDS level, which is the bot- 
tom level on the chart and the administrative law judge level. 

DDS examiners view cases quite differently from administrative 
law judges. The negative consequence of this inconsistency is that 
people whose applications are denied initially are quite likely to ap- 
peal because such a high percentage of appealed cases are actually 
approved. 

If you look at the pie charts that we have on the right-hand side 
of the chart, and you look at reconsideration, it shows that 63 per- 
cent of the people at the reconsideration level appeal up to the ad- 
ministrative law judge level, and you can see with the green that 
67 percent of the cases heard by administrative law judges are ac- 
tually accepted when they have been denied earlier on. So that 67 
percent tells you why moving to the administrative law judge level 
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is such an appealing thing for people to do. You can also see why 
it presents such a problem. 

At present, administrative law judges allow benefits in about 75 
percent of the disability cases they decide — quite a magnet for peo- 
ple who are trying to become eligible for benefits. This is partially 
explained by the introduction of new evidence, especially at the ad- 
ministrative law judge level, and the AU’s ability to meet directly, 
face to face, with applicants. This is the first time in the process 
that an applicant has a face-to-face meeting. 

We and many others have called for changes to the appeals proc- 
ess to improve consistency. In late 1993, SSA began a long-range 
project to reengineer the entire disability decisionmaking process. 
Some of their actions are intended to bring about more consistent 
decisions between that initial level and the ALJ and therefore re- 
duce the likelihood that cases will be appealed. 

But there are other reforms of the appeals process that could also 
be considered in order to reduce inconsistency. In particular, many 
experts have called for closing the hearing record and changing the 
scope of the administrative Taw judge review. Closing the record 
means that at some point in the process — ^in this case, before the 
administrative law judge holds the hearing — ^the claimant would 
not be able to introduce any new evidence into the case file. Today, 
about 25 percent of the administrative law judge allowances are 
based on new evidence not previously presented. 

The scope of the administrative law judge review could also be 
limited by assuring that the DDSs followed the law and regulations 
correctly, rather than completely reevaluating the DBS decision 
and all of the evidence. 

Besides improving decisionmaking, SSA needs to do more to help 
beneficiaries reduce their dependence on cash benefits. This is the 
second issue I would like to discuss. 

SSA’s lack of aggressive efforts to refer beneficiaries for rehabili- 
tation services has been well documented for years. In 1994 SSA 
paid about $64 million for rehabilitation services, or about one- 
tenth of 1 percent of total benefits. Less than one-tenth of 1 percent 
of all the beneficiaries are successfully rehabilitated. 

There are many proposals that people have made through the 
years of ways to move people off the rolls through rehabilitation. 
I will just mention a couple. 

Time-limited benefits is one proposal that is intended to set the 
expectation that disability benefits are temporary. Proponents of 
this particular proposal hope that it will encourage beneficiaries to 
take responsibility for obtaining treatment, pursuing rehabilitation, 
and finding ways to overcome their disabling conditions and return 
to employment. 

In addition, using more private vocational rehabilitation firms 
has been suggested as a way to expand and improve rehabilitation 
efforts. Currently, virtually all vocational rehabilitation efforts are 
channeled through State vocational rehabilitation offices. 

Also, many experts believe that faster access to rehabilitation is 
critical to successful outcomes. Currently, SSA refers beneficiaries 
to rehabilitation just after they have convinced SSA that they can- 
not work and should receive benefits. Sounds a little too late. 
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In addition to persons leaving the rolls in order to enter employ- 
ment, some persons should be removed from the rolls because they 
have recovered. This is the purpose of continuing disability re- 
views. SSA is required to review the medical eli^bility of DI and 
SSI beneficiaries through these continuing disability reviews. For 
a variety of reasons, SSA has not performed all the CDRs that the 
law requires, and a substantial backlog has resulted. The net sav- 
ings from eliminating this backlog could amount to about $1.7 bil- 
lion in cash and medical benefits. 

In order to provide more adequate funding for conducting all re- 
quired CDRs, some have proposed establishing a special CDR budg- 
et account. An amount representing the projected cost savings from 
performing CDRs in a previous vear could be transferred into the 
fund annually, to be used solely tor additional CDRs. 

In conclusion, although the problems we cite are serious, both 
short- and long-term solutions are available. SSA acknowledges 
and has plans to address some of the issues, and other experts 
have raised additional proposals that also warrant consideration. 
We believe that relatively quick action could be taken to reduce de- 
cisionmaking inconsistencies, to improve rehabilitation outcomes, 
and to step up the reviews of beneficiaries who may be able to re- 
turn to work. 

Mr. Chairman, that completes my statement. I would be glad to 
answer any questions you may have. 

[The prepared statement and attachments follow:] 



277 


STAIEMENT OF JANE L ROSS, DIRECTOR 
UJS. general ACCOimnNG office 


Mr. Chairman and Members of the Subcommittee: 

Thank you for inviting me to testify on issues related to 
the Social Security Administration's (SSA) management of the 
Disability Insurance (DI) and Supplanental Security Income (SSI) 
programs . These programs have grown rapidly with costs now 
approaching $60 billion a year in cash benefits to almost 10 
million disabled beneficiaries. Moreover, the characteristics of 
the beneficiaries are changing; they are younger people with 
different types of impairments than in the past. 

Today I would like to focus my remarks on three areas that 
require action to improve SSA's manag^ient of these programs and 
to make their design conform to a more contemporary concept of 
disability: 

-- improving the timeliness and consistency of disability 
decisions, 

-- helping more people reduce their dependence on cash 
benefits, and 

-- ensuring that benefits are going only to those least able 
to work . 

To develop this information, we relied on our previous work 
(see app.. Related GAO Products), reviewed the work of other 
researchers and experts, and incorporated, where appropriate, 
data we have obtained as part of ongoing work we are conducting 
at your request. 

In summary, our work shows that SSA has serious problems 
managing the disability programs on several separate but related 
fronts. First, the lengthy and conplicated decision-making 
process results in untimely decisions, especially for those who 
appeal, and shows troubling signs of inconsistency, which 
compromise the integrity of the process. Second, SSA has a poor 
record of reviewing beneficiaries to determine whether they 
remain eligible for benefits and an even worse record of 
providing rehabilitation to help people move off the disability 
rolls and into employment. This reinforces the public perception 
that SSA pays disability benefits to people who may not qualify 
for them. Third, and related to the first two problems, SSA 
needs to make better decisions about work capacity to restore 
public confidence and better serve the beneficiaries. 

Although the problems we cite are serious, both short-term 
and long-term solutions are available. SSA acknowledges and has 
plans to address some of the issues, but others have raised 
additional proposals that also warreint consideration. We believe 
that relatively quick action could be taken to reduce 
inconsistent decision-making, step up reviews of beneficiaries 
who may be able to return to work, and improve rehabilitation 
outcomes. In some cases, SSA has the authority to take action; 
in others, decisionmakers may need to rethink the goals and 
objectives of DI and SSI. In particular, more deliberation may 
be necessary to better manage beneficiaries ’ entrance and exit 
from the rolls over the long run. 

BACKGROUND 

In 1994, 5.6 million disabled workers and their dependents 
received $38 billion in DI benefits, up from 3.9 million at the 
end of 1985 — a 43-percent increase. Most of this growth occurred 
in the last 3 years when 1.1 million beneficiaries were added to 
the rolls. The SSI program has grown even more. Over the last 
decade, the number of disabled SSI recipients doubled, from 2.1 
million to 4.2 million. They receive about $20 billion in 
benefits per year. In 1994, it cost SSA $2.7 billion to manage 
the disability claims process for these programs. These 
administrative costs account for more than half of SSA's total 
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administrative budget but only about 3 and 7 percent of DI and 
SSI benefit payments, respectively. 

The DI program was enacted in 1956 and provides monthly cash 
benefits and Medicare eligibility to severely disabled workers. 
SSI, on the other hand, was enacted in 1972 as a means-tested 
income assistance program for aged, blind, or disabled people. 

The Social Security Act defines disability as an inability to 
engage in substantial gainful activity by reason of a severe 
physical or mental iirpairment. The irrpairment roust be medically 
determinable and expected to last at least a year or result in 
death. Both DI and SSI use the same criteria and procedures for 
determining whether the severity of an applicant's inpairment 
qualifies him or her for disability benefits. 

DI is funded through Federal Insurance Contributions Act 
(FICA) taxes, which are paid into the DI Trust Fund by employers 
and enployees.^ In contrast, SSI program costs are funded from 
general revenues, not the Trust Fund. Applicants for DI must 
have worked long enough and recently enough to be insured for 
disability benefits. Once found eligible for benefits, disabled 
workers continue to receive them until they return to work, reach 
full retirement age (when disability benefits convert to 
retirement benefits), die, or are found to have medically 
improved or regained their ability to work. SSI benefits are 
based on income rather than work history, but like DI, SSI 
terminates benefits to people who die, medically inprove, or are 
able to return to work. 

People can receive both DI and SSI benefits. If a 
beneficiary’s DI benefit — based on work history--is less than the 
maximxjm SSI benefit, the DI benefit is supplemented with SSI. 
There are about 1.5 million of these concurrent beneficiaries, 
and they represent a growing percentage of the caseload. 

Both DI and SSI are administered by SSA and state disability 
determination services (DDS) . SSA field offices determine 
whether applicants meet the nonmedical criteria for eligibility, 
and DDSs make the initial determination of whether applicants 
meet the definition of disability. Applicants who are denied 
benefits at the DDS level may request a hearing before one of 
SSA's 1,011 administrative law judges (ALJ) and may subsequently 
pursue denials at this level in the federal courts. 

Statute Requires Measures That Could 
Reduce Dependenc e on Cash Benefits 

DI was originally established to extend Social Security old 
age and survivors assistance to workers who beceune too disabled 
to work. Although many of the early beneficiaries received 
disability payments until they retired, original legislation also 
promoted the rehabilitation of disabled beneficiaries. When the 
Congress enacted DI legislation, it recognized the great advances 
in rehabilitation techniques and the inqportance of rehabilitation 
efforts on behalf of disabled persons. DI legislation, and 
subsequently the SSI law, required that those who apply for 
disability benefits be proir?)tly referred to vocational 
rehabilitation agencies for services to maximize the number of 
such individuals who could return to productive activity. In 
addition, current law requires SSA to suspend benefits to 


‘FICA payroll taxes are divided into the Disability Insurance 
Trust Fund, the Old Age and Survivors Insurance Trust Fund, and 
the Medicare Hospital Insurance Trust Fund. Because the DI Trust 
Fund was projected to be insolvent in 1995, last year the 
Congress reallocated payroll tax receipts to it from the Social 
Security Old Age and Survivors Trust Fund. This will result in a 
transfer of almost $500 billion by 2016, when the DI Trust Fund 
is again projected to be insolvent. 
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beneficiaries who fail to cooperate with rehabilitation efforts. 
In 1965, the Congress authorized payment of state costs for 
rehabilitation from the DI Trust Fund. 

5SA is required by law to conduct continuing disability 
reviews (CDR) to determine which beneficiaries have recovered to 
the point that th^ no longer qualify for benefits. Hie law 
requires CDRs at least every 3 years on DI beneficiaries for whom 
medical inprovement is e)q>ected or possible. SSA is also 
required by regulation to perform CDRs at least once every 7 
years on beneficiaries for idican medical ii^provement is not 
expected. In addition, the Social Security Independence and 
Program lir?)rovCT»ents Act of 1994 requires SSA to conduct CDRs on 
100,000 SSI adults and on one-third of SSI children reaching age 
18 in each of the years 1996, 1997, and 1998. 

MAKING TIMELY AND CONSISTENT 
DISABILITY DECISIONS 

Long waits for disability decisions and high reversal rates 
on appeal have been a subject of concern for many years. 
Currently, decision-making backlogs continue to grow and 
inconsistencies persist between initial decisions made by DDSs 
and those that are appealed to ALJs. SSA has attenpted to 
address these problems in the past, and the agency and others 
have recent proposals' directed at inproving timeliness and 
reducing inconsistency. 

Workload Pressures and Delays 

Rising rates at vdiich applications and appeals are being 
filed have caused tremendous workload pressures for the DDSs and 
ALJs. As we testified before you on May 23, 1995, backlogs and 
processing times at the ALJ level continue to grow. Between 1985 
and 1994, the number of new appeals to ALJs more than doubled to 
549,000, and the backlog of pending appeals more than quadrupled. 
As of March 1995, over 500,000 cases — or more than a year's worth 
of cases — were currently awaiting decision. As shown in figure 
1, these large backlogs mean DI beneficiaries wait an average of 
281 days for a final decision on appeal, which can result in 
hardship for claimants. From the first time they apply, some 
claimants may wait as long as 550 days for a decision. 

Figure 1 : Processing Times 
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Current Process Is Lon^ 
and Complicated 

Figure 2 is an overview of the current decision-making 
process. As you can see, the process includes a multilayered 
administrative structure to handle appeals. The shaded boxes 
show that new evidence can be introduced at many points in the 
process, and the pie charts show that each decision level can 
lead to new awards, most notably at the ALJ level.’ 

Fjqurg 2 ; The Decision-Making System and Results 


Major Stages 


FY94 Awards and Appeals 
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For both DI and SSI, the disability determination process 
starts at the state DOS with the initial decision. An applicant 
whose claim is denied can ask to have the initial decision 
reconsidered. Reconsideration is conducted by different DDS 
personnel from those who made the initial determination; the 
criteria and process for determining disability, however, are the 
same . 


’Other results can include denial, remand, or dismissal (for 
exairple, if a claimant fails to pursue the case) . 
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Applicants whose claims are denied at the reconsideration 
level may request hearings before one of SSA's ALJs. About 70 
percent of applicants are represented by attorneys at these 
hearings, and additional evidence may be submitted hy medical and 
vocational experts as well as the applicant. Applicants whose 
claims are denied by ALJs can request a review by SSA's Appeals 
Council and then may pursue further appeals in the federal 
courts — first in the district courts’ and the courts of appeal, 
and finally the Supreme Court. 

The decision process is lengthy for those who appeal, but 
more than three-quarters of all awards are made ky DDSs and less 
than one-quarter are made at the ALJ level or higher. In fiscal 
year 1994, DDSs awarded benefits to about 961,000 applicants in 
total, and ALJs awarded benefits to 264,000, while the courts 
awarded benefits to far fewer applicants. 

Inconsistent Results 

Betw e en. DPSa. .and . ALJs 

SSA has had long-standing problems with consistency of its 
disability decisions. In 1994, ALJs allowed benefits in 75 
percent of the disability cases they decided.* This high rate of 
awards to applicants denied at the DDS level raises concern about 
whether DDS and ALJ decisions are made on a consistent basis. 

In part, this difference reflects the program's design. The 
ALJ does not explicitly consider and rule on the DOS's original 
decision. Instead, the ALJ makes a "fresh” decision based on the 
ALJ's own view of the evidence in the case.® In addition, the 
evidence considered by the ALJ can be very different from that 
considered by the DDS. A claimant has a right to introduce any 
new evidence to the ALJ, whether or not the claimant presented it 
to the DDS. 

However, these differences do not fully explain the disparity 
between the two levels. Available research indicates that the 
two decision-making levels do not agree even when faced with the 
same evidence. In 1982, SSA published the results of a study 
that tested the consistency of DDS and ALJ decision-making.* As 
part of this study, the agency presented the same evidence to two 
different groups of decisionmakers — one representing the ALJ 
policy and procedures and the other representing the DDS policy 
and procedures.’ The ALJ representatives concluded that 48 


’At the district court, the applicant can ask to submit new 
evidence for the record. If the court agrees that new evidence 
should be considered, it remands the case to SSA. The law 
provides that additional evidence may be taken before the agency 
on remand, but only on a showing that this is new material 
evidence and that there was good cause for the failure to 
incorporate the evidence at a prior proceeding. 

‘Approximately 11 percent of ALJ cases were dismissed before a 
decision was reached. 

^Technically , the AIjJ's decisions are said to be de novo , or 
“afresh. " 

‘Imnleme ntatiQn of Section 304 (al of Publ ic Law 96-26S. Social 
Security Disability Amendments of 1980: Report to the Congress 
bv the. Se cretary of Healt h and Huma n Services {"The Bellmon 
Report") Department of Health and Human Services, Social Security 
Administration {Jan. 1982). 

’The evidence included all documentary evidence presented to the 
DDS, as well as all supplementary evidence presented to the ALJ, 
along with a transcript of the hearing before the ALJ. Neither 
group participating in the test )cnew what the ALJ had decided on 
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percent of the test cases should have resulted in awards, while 
the DDS representatives concluded that only 13 percent of the 
same cases should have been awards. The study' concluded that 
"significant differences in decision results were produced when 
these different decision makers were presented with the same 
evidence on the same cases." 

All the reasons for this disparity are not conclusively 
known, but some causes have been identified. The introduction of 
new evidence, for excui^le including claimant allegations that 
their condition has worsened over time, and face-to-face contact 
at the ALJ level are two significant aspects of the current 
process that explain some of the disparity. Notably, SSA found 
that when an applicant appeared in person before a decisionmaker, 
there was a substantial effect on the final decision. 
Specifically, the 1982 study showed that evidence from the 
personal appearance increased the allowance rate by 17 percentage 
points. The results of a more recent SSA stucty^ published in 1994 
suggest that disparities between DDS and ALJ decisions remain 
wide.® In addition, both the 1982 and the 1994 studies found 
that DDS and ALJ staff differ significantly in their conclusions 
about the claimant's ability to work at sedentary (sit-down) 
jobs.® Also, in the opinion of experts, reports prepared fcy 
treating physicians and claimants' allegations about pain are 
much more likely to influence ALJ decisions to award benefits.'® 

The 1994 report also pointed to another significant source of 
appellate reversals — DDS errors in making denials. In the study, 
a group of SSA medical consultants and disability examiners — 
using DDS standards and procedures--concluded that for about 29 
percent of the cases appealed to the ALJs, either they should 
have been decided differently or better evidence should have been 
obtained by the DDS. 

Heavy workloads at the DDS level and resource constraints may 
have contributed to weak documentation of denials. In addition, 
greater eirphasis in the quality assurance process on ensuring the 
accuracy of awards rather than denials could account for the 
lower quality of denials. Iirproving DDS level documentation is 
the foundation for making correct decisions at the initial level. 
For example, an SSA study found that decisionmakers were more 
likely to reach different conclusions for cases in which 
development of evidence was weak." 


the case. 

^Findings of the Disability Hearings Quality Review ..Process 
Office of Program and Integrity Reviews, Social Security 
Administration (Sept. 1994). 

’Claimants can qualify for disability in two ways: (1) their 
medical condition by itself meets or equals medical criteria 
generally considered medical experts to be severe enough to 
prevent a person from engaging in "any gainful activity," or (2) 
an assessment of their remaining ability to function (for 
exanple, ability to lift or bend) combined with their age, 
education, and work experience, leads to the conclusion th^ 
cannot engage in "substantial gainful activity." A person's 
ability to perform sedentary work is a factor in determining 
eligibility under the latter. 

’“This Subcommittee has asked us to provide a more conplete 
report on these decision-making disparities. 

"Sal Gallicchio and Barry Bye, Consistency of Initial. Di sability 
Decisions Among and Within States. Department of Health and Human 
Services, Staff paper No. 39, SSA Publications No. 13-11869 (July 
1980) . 
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Identifying and resolving these sources of disparity may help 
reduce decision-making inconsistencies. However, because the 
cases reaching ALJs are frequently those involving subjective 
judgments, some level of continuing disparities would be 
expected. For example, about half the cases ALJs hear are 
musculoskeletal cases--frequently back injuries — and another 16 
percent are mental impairment cases. Such cases often turn on 
pain, depression, fatigue, or other more subjective syir^toms that 
could affect ability to function in the workplace. 

Prior Efforts to Increase 
Timeliness and Consistency 

SSA and the Congress have taken action in the past to 
increase the timeliness and consistency of disability decisions 
in the past. These efforts, which related to the appellate part 
of the process, have either been blocked by court action or 
substantially reduced because of workload pressures. 

Three prior atteirpts to improve productivity and quality 
assurance reviews of ALJ decisions have been made. First, 1980 
legislation required SSA to establish a process known as "own 
motion review" to oversee the quality of ALJ decisions. In some 
cases, this action leads to the ALJ's being overruled. However, 
the agency only reviews about one-half of 1 percent of ALJ 
allowances today, mainly because of workload pressures. Second, 
beginning in 1975, SSA embarked on several efforts to "target" 
for corrective action ALJs who had relatively high award rates or 
relatively low productivity. Decisions of ALJs with relatively 
high award rates would be subject to special review, and ALJs 
with low productivity would be reported for personnel actions.*^ 
ALJs sued to enjoin the productivity initiative, claiming it 
would interfere with the ALJs' decisional independence. SSA 
settled the suit and has not attempted major initiatives in this 
area again. Third, in the late 1970s, a federal district court 
in Western Kentucky attempted to impose time limits on ALJ 
decisions. The court sought to require SSA to ensure that all 
cases would be scheduled for a hearing by an ALJ within 90 days 
after appeal. SSA stated that it lacked the resources to achieve 
this goal and also lacked the legal authority to pay benefits 
without an ALJ's favorable decision. As a result of Che case, a 
165-day time limit went into effect in Kentucky. However, no 
national time standard exists today. 

In 1982, SSA established a pilot project in which it assigned 
staff to represent it in proceedings before the ALJs. SSA 
reasoned that since claimants with attorneys were frequently 
successful, it, too, should be represented.^^ However, SSA was 
forced to abandon this effort after the decision in Sailing v. 


’^The Administrative Procedures Act protects the independence of 
ALJs by limiting agency authority over certain personnel actions, 
such as promotions, reassignments, and transfers. 

*^ BonQ V. Social Security Administration . NO. 77-0819-CV-W-4 
(W.D.Mo., July 24, 1979). 

^^ Blankenship v. Secretary of HEW . 587 F. 2nd 329 (6th cir. 

1978) . 

’^In 1994, approximately 71 percent of claimants had attorneys 
present at their hearings. Claimants with either attorneys or 
other representation were successful 71 percent of the time, 
while unrepresented claimants had only a 50-percent success rate. 
Some of this difference may indicate that claimants with weak 
cases have difficulty obtaining representation. 
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Bowen . In his decision, the judge pointed out that the ALJ 
process was not designed by legislation to be an adversarial 
process and that changes in the law would be necessary if the 
process were to become adversarial - 

New Proposals for Reforming 
the Appeals Process 

We and many other experts have called for process changes to 
streamline the decision-making process, especially the appeals 
process. Recognizing the inportance of making quicker and better 
decisions as early as possible, SSA has recently embarked on a 
long-range project to reengineer the disability decision-making 
process. Under reengineering, SSA plans for earlier face-to-face 
contact and better development of the record before the ALJ 
hearing. Central to this effort is the adjudication officer, a 
new focal point for prehearing activities such as identifying 
issues in dispute, assessing whether there is a need for 
additional evidence, and developing the record. SSA believes 
that this process will permit the ALJs to conduct more hearings 
and render prompter decisions. In addition, SSA plans to develop 
a single presentation of policies for all decisionmakers, 
including ALJs, to follow in determining disability. Other 
suggested reforms not included in SSA's reengineering plan are 
closing the record and changing the scope of the ALJ review. 

Having claimants meet face-to-face with the decisionmaker 
earlier in the process has been proposed by both SSA and us to 
improve the process.*’ Generally, early dispute resolution is 
considered desirable to expedite the process by helping to ensure 
the earliest possible development of a con^lete record. An 
earlier face-to-face meeting, for example, can help target the 
collection and development of medical and other evidence 
necessary for making a correct decision more quickly. Providing 
an opportunity for earlier face-to-face contact may place heavier 
workload demands on the front end of the process, however, if 
applicants request this option. 

Closing the record means that after some point early in the 
process the claimant would not be able to introduce new evidence 
to the case file. This would encourage the claimant to make sure 
that as much evidence as possible was presented as soon as 
possible. Today, SSA estimates that about 25 percent of ALJ 
allowances are based on new evidence not previously presented to 
the DDSs. With appropriate development of evidence earlier in 
the process, closing the record holds promise for tightening the 
focus of hearing decisions and avoiding the "do it over" aspect 
of the ALJ decision. In 1982, legislation was introduced that, 
if enacted, would have closed the record after the 
reconsideration stage of the process. The Grace Commission made 
a similar recommendation in 1993. 

The Grace Commission also recommended limiting the scope of 
the ALJ review. Under this limited review, the ALJ would rule 
only on whether the DDS had complied with law and regulation when 
it made the original decision. This, in combination with a 
closed record, would most closely resemble a true appellate 
process and could considerably reduce the number of reversals 
made by ALJs. In fact, closing the record without narrowing the 
scope of ALJ review would not be likely to reduce their higher 
award rate unless ALJs were restricted in substituting their 
judgment for that of the DDS. 


*^ SallinQ V. Bowen . 641 F.Supp. 1046 (W.D.Va. 1986). 

*’ Plan for a New Disability Claim Rrocess . Social Security 
Administration (Sept. 1994); and Social Security: Selective Face- 
to-Face Interviews With Disabilit y Claimants Could Reduce Appeals 
(GAO/HRD-89-22, Apr. 20, 1989). 
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HELPING MORE BENEFICIARIES REDUCE 
THEIR DEPENDENCE ON CASH BENEFITS 

Since 1992, we have been reporting that the characteristics 
of disability beneficiaries are changing and that beneficiaries 
leave the rolls less often.'® For example, in 1985, the number 
of new entrants on the rolls was roughly equal to the number of 
people who left. Today, new entrants are roughly double the 
number of those departing. 

Several factors have fueled this trend. First, people are 
being added to the rolls at a younger age'-on average at about 48 
years old. Second, those with mental in^airments have come to 
represent higher percentages of the rolls and may stay on the 
rolls longer because, unlike many physical impairments, mental 
impairments generally do not shorten life expectancy. 

Has Had 

Negligible Impact 

SSA’s lack of aggressive efforts to refer beneficiaries for 
rehabilitation services has been well documented for years. In 
addition to the lack of program emphasis on inproving the work 
prospects of beneficiaries, leaving the rolls has been 
unattractive financially. Many beneficiaries might be unable to 
replace their cash benefits, health insurance, and other in-kind 
benefits with earnings and fringe benefits in the workplace. 

In recent years, about 1 of every 500 DI beneficiaries has 
been terminated from the rolls because they return to work. SSA 
does not measure the number of SSI recipients terminated because 
they return to work, but its information indicates that very few 
do so. Today, SSA refers about 8 percent of new benef iciaries-- 
almost 300,000 individuals--to state vocational rehabilitation 
agencies for appropriate services administered by the Department 
of Education’s Rehabilitation Services Administration (RSA) . 

These state agencies, however, only accept about 10 percent of 
SSA’s referrals. SSA pays the cost of the rehabilitation for 
successfully rehabilitated DI beneficiaries from the DI Trust 
Fund and for successfully rehabilitated SSI recipients from 
general revenues. In 1994, SSA paid RSA about $64 million for 
rehabilitation services, or 0.11 percent of total benefits. Of 
the more than 7 million disabled beneficiaries on the rolls in 
1994, only 5,653--less than one-tenth of 1 percent--were 
successfully rehabilitated at an average cost of about $11,300 
per case. 

Since state RSA offices are 80-percent federally funded, the 
practice of again paying additionally the entire cost of 
rehabilitating DI beneficiaries would seem to be a strong 
incentive to RSA offices to seek out more beneficiaries for 
rehabilitation. However, this incentive has not apparently 
achieved this purpose. Recently, the Department of Health and 
Human Services (HHS) Inspector General reported finding little 
evidence that the reimbursement system was inducing states to 
increase the number of SSA clients served. With few exceptions, 
states made no special efforts to enroll SSA beneficiaries in 
vocational rehabilitation programs and established no special 
rehabilitation programs for them. 

S.gYin<3§.-Tyc>m CPRs Nqt 


SSA is required to periodically review the medical 
eligibility of DI beneficiaries through CDRs. The frequency of 
these reviews is based on the beneficiary’s age and irr^airment. 


" Social Security. Disability Rolls Keep Growing. While 
Explanations Remain Elusive (GAO/HEHS-94-34, Peb. 8, 1994) . 
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The law requires beneficiaries for whom medical inqprovement is 
expected or possible to be reviewed at least once every 3 years. 
SSA regulations require review of all permanently disabled cases 
at least once every 7 years. 

Staff and budget limitations, combined with the drcunatic 
increase in applications for disability benefits, have prevented 
DDSs from performing all the required examinations. For example, 
each year from 1991 through 1993, DDSs performed fewer than 

74.000 CDRs, while as many as 490,000 CDRs come due each year. 

As a result, a CDR backlog now totaling about 1.5 million 
disabled worker cases has developed. The CDR backlog may 
increase because the agency is now required to conduct CDRs on 

100.000 SSI adults in addition to reviewing one-third of SSI 
children reaching age 18 in each of the years 1996, 1997, and 
1998. These new requirements — which will be absorbed within 
existing budgets — may further affect SSA's ability to reduce the 
DI backlog. 

SSA is refining techniques to improve its CDR efficiency. It 
originally performed CDRs by referring all beneficiaries to state 
DDSs for medical review on the basis of fixed schedules. In May 
1993, SSA started profiling beneficiaries on the basis of 
information in computerized databases about their 
characteristics . These profiles were intended to better predict 
the likelihood of medical inprovement, and beneficiaries were 
referred for DDS review primarily when their profiles indicated 
that medical inprovement would be likely. 

In addition, SSA is currently stu<^ing what SSA and DDS 
resources might be required to eliminate the backlog over a 2-, 

3-, or 4-year period, including the iirpact on SSA's ability to 
process initial claims and handle appeals at the ALJ level. As 
part of this effort, SSA is also stu(^ing the feasibility of 
contracting out part of its CDR activities to private 
organizations . 

Conducting CDRs has profound implications for ejqpenditures 
because of the combined effect of the surge in applications and 
the growing tendency of beneficiaries to remain on the rolls 
longer. If SSA were to perform CDRs on its backlog of 1.5 
million disabled worker cases, it would obtain nearly all of its 
savings from eliminating about half of the backlog, which is made 
up of beneficiaries for whom medical inprovement is e^^ected or 
possible. The remainder of the backlog is permanently disabled 
cases; most of these beneficiaries are over 50 years old and 
about half have been on the rolls for 11 or more years. Taking 
all of this into account, however, the net savings could amount 
to about $1.7 billion for cash and medical benefits that would 
have been paid over the beneficiaries' average length of stay on 
the rolls. This figure is based on SSA's estimate that about 3 
percent of the cases for whom medical inprovement is expected or 
possible would be terminated. Each termination would cost an 
average of $500 for performing the CDR, but would save an average 
$90,000 in lifetime DI and Medicare benefit costs. 

Proposals to Reduce 
Dependence on Cash Benefits 

Like the proposals to iirprove timeliness and consistency in 
the process of enrolling people in DI and SSI, proposals to 
improve the system's ability to remove people from the rolls have 
come from a number of sources . These proposals generally include 
time-limited benefits, private sector rehabilitation, faster 
access to rehabilitation, and more CDRs financed a revolving 
fund. Some of these proposals would require legislative action. 

Time-limited benefits are being discussed in the Congress and 
by researchers and other experts . Time limits are intended to 
set the expectation that disability benefits are to be considered 
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ten^Jorary. This expectation is intended to encourage 
beneficiaries to take some responsibility, such as obtaining 
treatment and pursuing rehabilitation, to overcome their 
disabling conditions and return to productive enployment. 
Generally, such proposals establish criteria for deciding which 
disability cases would be subject to the time limits. 

In pursuing the time-limited approach, the CDR profiles might 
provide useful guidelines for deciding when to apply time limits 
and for what duration. Funding treatment and rehabilitation 
services could also help to facilitate recovery, maximize work 
prospects, and limit reapplications. In addition, establishing 
criteria for extending or terminating benefits at reapplication 
would need to be developed. 

Private sector rehabilitation has been suggested as a way to 
increase the availability and effectiveness of rehabilitation 
efforts. SSA is testing such approaches under its Project 
Network initiative, which involves intensive outreach, 
liberalized work incentives, and case management. In addition to 
the evaluation of Project Network now under way, more needs to be 
done to assess the potential intact of a vigorous enployment 
assistance program, particularly when integrated with other 
aspects of DI and SSI programs . 

In 1976, we reported that most of the funding for 
rehabilitation had not achieved its intended effect, and in 1981, 
the Congress amended the Social Security Act to restrict funding 
for rehabilitation to cases in which the beneficiary returned to 
substantial gainful activity for 9 continuous months.’® While 
the principle of paying only for rehabilitation successes remains 
a good one, better reimbursement mechanisms to tie rehabilitation 
funding to return-to-work outcomes need to be developed and 
tested, whether public or private agencies are the service 
providers. One proposal to address this problem would give 
private and nonprofit rehabilitation providers a long-term share 
of the savings that might accrue from a successful effort, 
especially if it yielded sustained results. For example, some 
disabilities, such as multiple sclerosis or certain mental 
impairments, cause intermittent impairment possibly necessitating 
renewed rehabilitation interventions and support during 
reoccurrences . 

Faster access to rehabilitation is believed by many private 
sector experts to be a key to successful rehabilitation. But SSA 
refers beneficiaries at the same time it notifies them that they 
have been awarded benefits. At this point, the beneficiary has 
been through a lengthy determination process, especially if the 
case was appealed. Moreover, the process requires an applicant 
to enphasize his or her incapacity. And, because the applicant 
is unlikely to work during the determination process, it is not 
unreasonable to expect that skills, motivation, and work habits 
will erode during this extended period, reducing the 
beneficiary's receptivity to rehabilitation. Although early 
referral is an important predictor of successful rehabilitation, 
overcoming the disability mindset fostered by the decision-making 
process will also be necessary to greatly improve rehabilitation 
outcomes . 

Conducting more CDRs has been suggested in many of our 
reports.^® Experience to date suggests that CDRs can be part of 


’’These 9 months correspond to the trial work period allowed by 
work incentive provisions for DI beneficiaries. 

^’’Our most recent reports on CDRs are Social Security: SSA Needs 
to Improve Continuing Disability Review Program (GAO/HRD-93-109, 
July 8, 1993); Social Security:. Continuing Disa bility Review 
Process Improved. But More Targeted Reviews Needed (GAO/T-HEHS- 
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a well-balanced plan for reducing the number of people on the 
rolls, and new techniques--such as profiling — show promise to 
improve CDR efficiency. However, because of lack of funding, SSA 
continues to fall short of conducting all required CDRs. Also, 
even though the new profile process has increased its 
effectiveness and better targeted its limited resources, SSA is 
still making improvements to this process. 

To provide additional funding for CDRs, proposals have been 
made to establish a special CDR budget account. Under one such 
proposal, an amount representing projected cost savings from 
performing CDRs in the previous year would be transferred to the 
CDR account annually to be used solely for additional CDRs. In 
concept, such a fund would be similar to the Medical Care Cost 
Recovery Fund in the Department of Veterans Affairs (VA) . The 
fund provides administrative support to obtain copayments from 
certain VA beneficiaries and payments from veterans* health 
insurers to cover care provided in VA hospitals. The VA fund is 
self-sustaining and provides almost $600 million in recovered 
revenue every year at a cost of about $100 million. 

ENSURING THAT ONLY THOSE 
WHO CANNOT WORK GET BENEFITS 

Ensuring that those receiving benefits are unable to work-- 
permanently or for an extended period of time--is critical to 
protecting the taxpayers' dollars and to inproving public 
confidence. This would also be consistent with society's shift 
toward recognizing the productive capacities of people with 
disabilities. Yet decisions about who is eligible for benefits 
and who is not are not easy and require a great deal of judgment 
in many cases. In part, the inherent subjectivity of these 
decisions accounts for some of the disparities between DDSs and 
ALJs. It also helps explain the conplexities involved in 
targeting CDRs and rehabilitation to those most likely to leave 
the rolls. 

Managing the_Caseload Recatires 

Refocusing From Disability to Work Capacity 

In accordance with the Social Security Act, which requires 
Chat an applicant's work incapacity be based on the presence of 
medically determinable physical and mental impairments, SSA 
developed the Listing of Impairments (the listings) as part of 
its process for determining eligibility. The listings represent 
a consensus of medical experts about the signs, symptoms, and 
laboratory findings as well as some functional criteria, which, 
according to SSA, are severe enough to ordinarily prevent an 
individual from engaging in any gainful activity. Applicants who 
do not meet or equal the listings are further evaluated by 
nonmedical factors . 

Medical impairments alone are poor predictors of work 
capacity, although they might have been better predictors 
decades ago in a largely manufacturing econony. In fact, about 
65 percent of awards are based on the medical listings, yet 
people with identical irrqpairments are working. For example, any 
person who has lost the use of both feet is qualified under 
current listings. Thus, any individual in a wheelchair could 
qualify for benefits, even though people in wheelchairs have 
proven capable of earning a living. Similarly, a person who 
might be capable of work, but only on a part-time basis, can be 
granted benefits. For example, under the listings, people with 
mental impairments who experience repeated episodes of 
deterioration can be eligible for disability benefits, although 


94-121, Mar. 10, 1994); and Social Security: New Continuing 
Disability Review Process Could Be Enhanced (GAO/HEHS-94-118, 
June 27, 1994) . 
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there may be periods when they are capable of working. SSA has 
updated several of the listings to keep pace with advances in 
medicine but has not done a conprehensive evaluation of their 
validity. 

Research also suggests that SSA’s listings overestimate 
inability to work and are limited in distinguishing accurately 
between people who can and cannot work. For exaitple, one stu<^ 
identified a san^le of adults living in the community who had 
physical inpairments that met or equaled the listings.*' When 
their work histories were tracked, it was found that about 60 
percent of men and 30 percent of women were eitployed 2 years 
after diagnosis. For adults under age 55, enployment rates were 
even higher--over 80 percent for men and over 40 percent for 
women . ** 

More emphasis on functional rather than diagnostic measures 
is considered necessary to better assess work capacity. In its 
reengineering effort, SSA concluded that its methodology for 
making disability determinations under current law is excessively 
complex and does not permit the best assessment of a claimant's 
functional ability. Part of its reengineering effort is focused 
on simplifying its process and providing more standardized ways 
to assess medical impairment and resultant functional ability. 
Considerable research, however, will be needed to iirprove the 
measurement of applicants' ability to function. SSA is starting 
a study of disability in the general population {including the 
working population) that should provide some of this type of 
information . 

In addition, both the law and SSA policy generally allow 
benefits to be awarded to applicants whose inpairments would not 
preclude work if they were to receive treatment.** In many 
cases, providing treatment would be a lower cost alternative to 
DI and SSI if the applicant were able to work. Moreover, the 
current policy yields inequitable treatment of applicants with 
similar conditions. For instance, if an applicant is receiving 
treatment at the time of application, then the effect of the 
treatment on functioning is considered in the disability 
determination process, and benefits could be denied 
appropriately. However, if the applicant is not receiving 
treatment, the disability determination is made without 
considering whether treatment could inprove the condition. In 
these cases, benefits could be awarded even if the applicant 
would not qualify for benefits if treated. 


*’Henry P. Brehm and Thomas V. Rush, "Disability Analysis of 
Longitudinal Health Data: Policy Implications for Social 
Security Disability Insurance," Journal of Aaina Studies. Vol. 2, 
No. 4 (1988) , pp. 379-99. 

'^Employment percentages exclude the 27 percent who died during 
the 2 -year period. 

"The study, called the Disability Exam Stuc^, is also designed 
to determine the characteristics of and special accommodations 
made for people who continue to work and who would be considered 
disabled under alternative definitions of disability. 

"The medical listings for cardiovascular disease and epilepsy 
require that the applicant’s condition be assessed under the 
listings after the applicant has been under prescribed treatment 
for at least 3 months. However, applicants not under treatment 
can still be found eligible on a basis other than meeting the 
listings . 
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CONCLUDING OBSERVATIONS 

Many long-standing problems need to be addressed to. improve 
the administration and outcomes of SSA’s disability programs. 

SSA has acknowle Iged many of its management problems regarding 
the timeliness and consistency of disability decisions and has 
plans to address some of them in its reengineering effort. It 
has paid little attention, however, to the rehabilitation 
components of the DI and SSI programs and lags behind in 
conducting enough CDRs because of budgetary limits. 

It is imperative that SSA's decision-making process reach 
much quicker and more consistent disability decisions. This 
process--the core of SSA's disability programs--is an inherently 
difficult one that requires a significant level of judgment in 
many disability cases. Although the process may never be 
completely objective, it can be inproved by paying more attention 
to making the best possible decision as early in the process as 
possible. For exairple, better case development at the initial 
level would help remedy this, and narrowing the scope of 
subsequent reviews would help reduce inconsistencies. 

Conducting effective CDRs and determining whether and what 
type of rehabilitation is appropriate are coii5>licated by the need 
to make difficult professional judgments about the work 
capacities of people with disabilities. Better ways to assess 
the relationship between in¥)airments and functioning in the 
workplace will be crucial for effective interventions that can 
help beneficiaries reduce their dependence and keep them off the 
rolls in the first place. For exairple, assessing the work 
prospects of people with disabilities will require knowing about 
more than their medical in^airments, which alone poorly predict 
work capacity. Moreover, since the DI and SSI programs were 
enacted decades ago, major changes have occurred in the 
expectations of society and people with disabilities themselves 
regarding work. More importantly, the potential to realize these 
expectations may be greater because of significant advances in 
medicine, such as new medications to control the syirptoms of 
certain mental illnesses, and changes in technology, such as 
assistive devices that can be used to accoiranodate people with 
disabilities at work. 

Many of the problems we have docuirented are rooted in poor 
program administration, but corrective actions in these areas 
alone are not enough to ensure that all those who can work do so. 
While it is crucial to act expeditiously on certain fronts-- 
reducing inconsistency in decision-making, decreasing CDR 
backlogs, and improving rehabilitation, for instance — over the 
long run, decisionmakers may need to rethink the fundamental 
design of DI and SSI to minimize the dependence of people with 
disabilities on cash benefits. 


Mr. Chairman, this concludes my prepared statement. At this 
time, I will be happy to answer any questions you or the other 
Subcommittee members may have. 
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Chairman Running. Thank you. 

Ms. Bascetta, do you have a statement? 

Ms. Bascetta. No, Mr. Chairman. 

Chairman Running. Ms. Ross, you mentioned time-limited bene- 
fits, which Commissioner Chater said she was in favor of consider- 
ing when she appeared before the subcommittee on May 23. Why 
do you believe that it may be time to consider time-limited benefits 
to certain new awardees who could go back to work? 

Ms. Ross. Let me bemn by saying that we have been evaluating 
SSA’s return-to-work efforts for some time, but we have not evalu- 
ated specific proposals. But I would be happy to tell you what I 
know about what proponents are saying about this and also some 
of the issues involved. 

The most important thing people are trying to get at is to change 
the climate, change the beneficiary expectation from one of lifetime 
benefits to asking people to make plans to return to work. The 
message would be that there is some expectation that people try to 
work; that the entire society is moving toward a situation where 
people look at their capacity to do work rather than at their dis- 
abilities. 

If you were going to do something like time-limited benefits, ob- 
viously, it needs to be done in a package with things like extending 
Medicare coverage to people who might leave the rolls and perhaps 
other provisions such as certainly, aggressive vocational rehabilita- 
tion, so that they have some way of getting help while they are on 
the rolls. 

So it needs to be incorporated with a variety of other proposals. 

One other point is that I think you need to consider at the end 
of this 3 years how you are going to decide about terminating bene- 
fits or continuing people on the rolls. It is clear that if you have 
a time-limited benefit system — well, it is not clear at all, actually — 
it might be that if you had a time-limited benefit system, you 
would not continue to do continuing disability reviews, because 
they look only at people who have recovered, and you now would 
be moving to a system where you are trying to figure out people’s 
ability to move beyond the rolls and into tne work force. So you 
might have to have a totally different standard of evaluation. That 
would just be something that needs to be worked on. 

Chairman RUNNING. Well, there would have to be an interim pe- 
riod, though, when we go from the CDRs that we presently have 
to a time-limited benefit schedule. 

Ms. Ross. Yes, sir, because I believe people are talking about 
time-limited benefits for new people on the rolls, and you already 
have this set of people. 

Chairman RUNNING. That is correct, so that we have this backlog 
of 1.7 million people that we are not getting to as far as CDRs. 

Ms. Ross. Right. 

Chairman BtiNNiNG. If we put time-limited benefits on new peo- 
ple going on the rolls, we can then have a better review of those 
people who are presently backlogged and not getting timely CDRs. 

Ms. Ross. Right. 

Chairman RUNNING. What kind of legislative action do you think 
the Congress should take now to fix the serious problems with the 
disability? 
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Ms. Ross. Again, these are preliminary observations. We are 
talking about things that various experts have said that appear to 
have a lot of promise and not necessarily things that GAO is rec- 
ommending directly at this point. 

But if you are looking at the 

Chairman BUNNING. Well, if GAO does not recommend them, 
how about you personally? 

Mr. Jacobs. We want to get to know you better. 

Chairman BuNNiNG. We know how reluctant GAO is to rec- 
ommend. 

Ms. Ross. Let me tell vou something about some of the proposals 
people have made to reduce inconsistencies, and some of them are 
in the SSA reenpneering proposal, and some of them are not. 

One of the things that might reduce inconsistency, as I said, be- 
tween the way decisions are made at the initial level and at the 
administrative law judge level, is to have face-to-face interactions 
with the claimants much earlier in the process. This is something 
that SSA is talking about in reengineering. But a great many peo- 
ple and some fairly significant research suggest that face to face is 
a way to really fill out the evidence you have, and doing that ear- 
lier seems to make a lot of sense. 

In addition, a lot of people have talked, and research suggests 
that closing the record could have a terrific effect on reducing the 
inconsistencies. Again, that might force the evidence to be more 
fully developed earlier in the process so that you get better initial 
decisions. So closing the record is something that a lot of people 
would think would be a wise move. 

If you are talking not about inconsistencies anymore, but about 
moving people off the rolls, again, the kinds of proposals I talked 
about earlier are things that warrant some thorough discussion, 
things like time-limited benefits, changes in the vocational rehabili- 
tation program so that you are talking about expanding the set of 
people who cou^ offer vocational rehabilitation beyond the State 
agency to private vocational rehabilitation firms. You might also 
want to establish a better funding mechanism for vocational reha- 
bilitation. That, we do not have worked out at this point, but you 
want to make it feasible for a broad set of people to offer vocational 
rehabilitation, because you are going to have a tremendous demand 
for it. 

Also, we believe that vocational rehabilitation probably should be 
done earlier in the process. By the time a person has invested all 
of this time and effort proving his or her inability to work, they 
just cannot be very receptive at that point to suggestions for voca- 
tional rehabilitation. Many other systems, including private disabil- 
ity systems, do vocational rehabilitation much earlier after the 
onset of a disability. 

Again, if you are really going to focus on returning people to 
work, you have to look at things like extended Medicare coverage. 

Chairman BuNNiNG. I want to clear this up so that there is no 
misunderstanding about what you mean by “closing the record,” be- 
cause that seems to be one of the reasons we have so many initial 
DDS decisions overturned at the administrative law judge level. By 
“closing the record,” do you mean that all evidence must be pre- 
sented Isefore the hearings? In other words, I am coming to SSA be- 
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cause I am totally disabled. I have this evidence, medical and phys- 
ical evidence, that I am totally disabled. I must present all evi- 
dence before the decision is made. This would be before the hear- 
ing. Is that correct? 

Ms. Ross. That is correct. One of the reasons that I think if you 
are going to consider closing the record, you probably also want to 
talk about having a face-to-face interaction before that, is that you 
want to have the fullest, most complete possible record before you 
close it. 

But when you continue to introduce new evidence at each of 
those five steps, all the way up through the district court, the case 
changes its character over time, and people are not deciding on the 
same thing. 

Chairman BUNNING. The initial claim for disability may be al- 
tered at each of the five review stages by adding additional infor- 
mation to the record? 

Ms. Ross. It certainly can be. 

Chairman Running. If we close the record we say to the person 
seeking disability, “You must present for the record all medical evi- 
dence that is available now, and we are going to examine this evi- 
dence for a disability determination.” The reason I would like to 
see this done is because we must speed up the 13-month wait for 
those who actually should be on disability. If we are going to short- 
en that 13-month wait, we cannot allow claimants to add new in- 
formation to every record at every level of the process. That is one 
of the big causes for the 13-month delay in getting people on dis- 
ability. I think it is very important that we get a system in place 
that speeds up the process for those people who should be on the 
SSDI. By closing the record, or requiring all evidence to be present 
at the initial hearing I think can really help us do that. 

Ms. Ross. Earlier in my statement, I said that we had informa- 
tion from SSA indicating that about 25 percent of the allowances 
by administrative law judges are based on new evidence intro- 
duced. One-quarter of the cases seems like a substantial number. 

There is also discussion, although I do not know how pervasive 
or how true it is, that some people think about withholding some 
of the evidence until they get to a point to be in front of an admin- 
istrative law judge, because that happens to be the first occasion 
where you are having a face-to-face interaction. I do not know the 
degree to which that is true, but if that is an issue, then you could 
move the face-to-face interaction earlier on. 

Chairman Running. You would have to move the face to face up 
in the hearing process. 

Let me ask you one more question, and then I will turn it over 
to Andy. You talked about how much SSA is costing the trust fund 
by not doing CDRs in a timely fashion — about $2 billion. If Con- 
gress sets up some type of revolving fund, and SSA did the CDRs, 
wouldn’t the savings pay for the CDRs over the next 10 years or 
longer? 

Ms. Ross. Our sense is that as long as continuing disability re- 
views are cost effective, that you get more back in benefits than 
you spend to do them, that the fund stays in business for as long 
as you need it; that you could continue 
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Chairman BinwiNG. So you would then agree with what I just 
said. 

Ms. Ross. Yes, yes, I agree with you. 

Chairman BUNNING. OK. 

Andy. 

Mr. Jacobs. Thank you, Mr. Chairman. 

You intrigue me somewhat with the concept of the person who 
withholds part of the evidence until the administrative law jud^e 
level. What is to be gained? Why would a person do that? What is 
the motivation? 

Ms. Ross. Part of the reason why this could happen is because 
the way that administrative law judges deal with some of the evi- 
dence is different from the way it is done at the DBS level. We are 
actually working on a study right now for Mr. Running, looking at 
these inconsistencies. 

I will give you some examples of the kinds of things I am talking 
about. The way that you mve evidence related to pain is different 
if you are giving that kind of evidence at the DBS level than what 
you can allege in an ALJ hearing. 

Mr. Jacobs. Same case. 

Ms. Ross. Right. 

Mr. Jacobs. That seems like fruitful territory for reform right 
there — apples and oranges. By the way, I enjoyed my apple, Mr. 
Chairman — and the core. 

Well, in regular law, you do close the record at the trial level. 
They used to call it a motion to amend the facts. After that, you 
do not present new evidence on the appeals level process; isn’t tnat 
right, or would you agree? Bo you doubt my word? I think that is 
the way it is. 

Ms. Ross. I do not doubt your word. [Laughter.] 

Mr. Jacobs. There are three implications that occur to me — and 
I will say for the record I do not reject the idea out of hand at all — 
but three things occur to me. The first is a Bill Mauldin cartoon 
from World War II, where one of the GIs is reporting to some offi- 
cer sitting at a card table out in the field, and the GI has four fin- 
gers sticking through holes in his helmet, and the officer is saying, 
“Nonsense. G-2 reported that gun silenced hours ago, and stop 
wiggling your fingers at me.” 

The implication of that would be that additional evidence would 
show that G-2 was wrong, that the initial consideration was 
wrong, and maybe the applicant himself or herself did not know 
about the additional evidence. 

There is another factor which occurs to me, and that is what if 
the person were in a traumatic condition on the initial consider- 
ation and were not later? I mean, the administrative law judge is 
looking at the person, who looks as healthy as can be, and yet you 
close the record, and any additional evidence of recovery, even 
within the months or whatever it might be, is excluded from the 
record. I think that is something that ought to be taken into ac- 
count as well. 

When I practiced law, I had a client, a woman, whose knee was 
injured because a wheel-balancing machine flew off the wheel of 
her car in a filling station and struck her knee. I will tell you, 
when she came in to see me periodically, I felt like burning votive 
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candles for her; she was messed up badly. However, the insurance 
investigator was kind enough to share with me a videotape that 
they had made of my client — a Girl Scout leader — who in the tape 
was running like a gazelle out at a park with the kids — which 
leads me to my next question. 

Have you given any thought to a quasi-adversarial procedure for 
applicants — I mean, like t^ing pictures of Girl Scout leaders in 
parks — wouldn’t that be worthy evidence? 

Let me just say parenthetically, I do not think anybody on this 
subcommittee or most people in the country want anything else in 
this system but justice. Justice means awarding it where it is des- 
perately needed. It also means not awarding it where it can be es- 
tablished that it is not needed. 

Would that be too expensive? Would it be counterproductive? 
Would it be unproductive? What would you think about that? 

Ms. Ross. Well, you have probably put your finger on a slightly 
different issue than I thought you were starting with. 

Mr. Jacobs. Is that right? 

Ms. Ross. The additional evidence that is now given in a hear- 
ing — 

Mr. Jacobs. By the way, Kato Kaelin was on the “Tocjay” show 
today, and he said exactly the same thing, that the prosecutor had 
talked to him about something entirely different than what she 
asked. I wonder why she would do that? But please go ahead. 

Ms. Ross. I will try to remember what I was going to say now. 
[Laughter.] 

Mr. Jacobs. It is kind of a serious question, though. The ques- 
tion is what about an adversarial proceeding? Is that too expen- 
sive? Would it be unproductive? I do not think it could possibly be 
counterproductive unless it were too expensive. 

Ms. Ross. There is a provision in the law as I understand it that 
the Social Security Administration can take cases 

Mr. Jacobs. How about “must’7 

Ms. Ross. It does not say “must,” but there is something called 
“own motion review,” which used to happen a good deal more fre- 
quently than it does now. I am not an expert on what happened 
over the years and why it is being done less, but I would be glad 
to find out for you. 

Mr. Jacobs. Well, you understand what I am saying. I mean, 
suppose I come in, and I am really down and out and can hardly 
move. Would you go so far as to say the security guard at the front 
door, six stories down, might be asked to see how I walk out of the 
place? Do you understand what I am saying? That is what I am 
getting at. 

Ms. Ross. I understand. 

Mr. Jacobs. Well, maybe the subcommittee might kick that 
around a little bit with other witnesses. 

Thank you, Mr. Chairman. 

Chairman Running. Thank you, Mr. Jacobs. 

Mr. Collins. 

Mr. Collins. Ms. Ross, in your view, what are some of the main 
reasons why people tend not to return to work once they are on DI 
or SSI after rehabilitation? 
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Ms. Ross. I am going to ask Ms. Bascetta to answer that ques- 
tion because she has done a good deal of work on that. 

Ms. Bascetta. First of all, for those who are able to work, as we 
have already pointed out, they get very little help in the way of vo- 
cational rehabilitation, and that is a very significant factor. But in 
addition, there is a host of disincentives that prevent people from 
seeking return to work, and the first is a loss of cash benefits. This 
is especialhr serious for DI beneficiaries who face an abrupt loss of 
cash benefits at the end of their trial work period; they go from 
their full benefit to zero. For those of them who are only capable 
of earning relatively low wages, they may be better off not working, 
or limiting their earnings to below substantial gainful activity. 

Second and perhaps more important is the loss of medical cov- 
erage. The DI beneficiary can retain Medicare for 4 years, but then 
they have to pay for their coverage, and it is a little over $300 per 
month, which can be a substantial amount, especially again for the 
low wage earner. 

Mr. Collins. The Medicare disability program is not only a dis- 
incentive to the person who is on the disability to return to work, 
but is it also not a disincentive for the employer to hire that per- 
son, based on the fact that he may have to pick him up under the 
employer’s health care plan? 

Ms. Bascetta. Yes, that could be a problem as well. 

Mr. Collins. So a continuation of the Medicare coverage could 
work very well in the rehabilitation and retum-to-work program; 
is that not true? 

Ms. Bascetta. We think so, and if those people remain on the 
rolls because they are not going to work, we are incurring their 
Medicare costs anyway. 

Mr. Collins. In the area of rehabilitation, should there be any 
type of incentive placed, other than just in the Medicare and the 
health care benefits or the group health care plan of the employer, 
in the area of employment, or in the area of the employer to hire 
a disabled person? 

I have a lot of problems with rehabilitation and rehabilitation 
units and people who claim to be able to rehab someone back to 
work. I see that as an interim cash flow that goes in a different 
direction than oftentimes and history has shown has not worked as 
far as the disabled person, but has enabled the person in the mid- 
dle, the rehab organization, to enhance their cash flow and their 
revenue, but with very little results to the disabled and no incen- 
tive to the employer. The contract of employment is between the 
employer and the employee. 

Do you have any suggestions as to how we could improve the in- 
centive for an employer, other than in the health care area, to hire 
the disabled? 

Ms. Bascetta. We have not done any work specifically looking 
at the employer side, but I aCTee with you that there are risks 

Chairman BUNNING. Would you please pull the mike up so that 
the people in the room can hear what you are saying, also? Thank 
you. 

Ms. Bascetta. Certainly. We have not done any work on the em- 
ployer side of the equation, but I agree with you that we need to 
be very careful about the way we expand rehabilitation. In particu- 
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lar, we are concerned that to protect the trust fund moneys, we 
really have to be focused on positive outcomes and have a way of 
ensuring that in fact people do go back to work, or that they work 
as much as they can, because even if they just reduce the amount 
of cash benefits they are getting, that could amount to significant 
savings. 

Especially if we were to do something like go to an expanded pool 
of providers in the private sector, one measure of success would 
have to be sustained employment, because the evidence shows that 
a first return to work is not a good measure, that you really need 
to look over time to ensure that the person sustains his or her 
labor force attachment. 

Some people have proposed giving the rehabilitation providers a 
share of the continued savings that would be realized if people in 
fact did return to work to give them an incentive to stick with the 
client and to ensure better results over the long run. 

Mr. Collins. I have no problem with what you are saying, but 
to those in this room who are in the rehabilitation business, I just 
have a lot of reluctance for those who come bearing gifts, and by 
that I mean those who come to say, “If you pay us x amount of dol- 
lars, we can save the system x amounts of dollars.” That has not 
worked in the past, and I have real doubts about it ever working 
in the future if you do not tie together some way the employer and 
employee concept. 

Thank you, Mr. Chairman. 

Chairman BuNNiNG. Thank you. 

Ms. Kennelly. 

Ms. Kennelly. Thank you, Mr. Chairman. 

Quickly reading over the GAO report, I notice that applications 
for disability are happening at a much younger age; in fact, I think 
48 is given as the age now. Could you answer why that is? The 
other thing I am concerned about is if in fact we do change the sys- 
tem, or if in fact people do get the rehabilitation or do get back to 
work, their health benefits — if someone has been ill, quite ill, and 
then manages to get back to work, the health benefits could be very 
important in keeping them at work. I am wondering, if legislation 
were brought forth and passed, how you would address the health 
benefits system in relation to getting the person back. There is a 
long time between 48 and 65, and people often when they are sick 
cannot go back to the same level of employment, occupation, or pay 
that they had previously. 

The other thing I would be interested in — I see here that when 
the applicant appears in person, often the decision is changed. Is 
it usual that the applicant has a lawyer with him during a per- 
sonal visit? 

Ms. Ross. Let me try to answer all three of the things you ask 
about. In the first instance, at least some important part of the rea- 
son why the average age of the disability beneficiary is declining 
is because the kinds of impairments that people come to SSA with, 
the mix is different. There are more mentally impaired cases now 
than there were many years ago. There are also many kinds of 
things like traumatic head injuries and things where accidents 
probably previously resulted in death and no longer do, that have 
brought down the average age. It does raise the issue that you 
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have talked about, which is that at one point, the disability pro- 
gram was considered more of an early retirement proCTam — -you 
were talking about people in their mid to late fifties, and they nad 
sort of worn out on a manufacturing job. In those circumstances, 

E erhaps you did not worry nearly as much about moving people 
ack into the work force. 

Ms. Kennelly. They were almost ready. 

Ms. Ross. You had early retirement. But now, if you are talking 
about people who could be on the rolls for 20 or 30 years, how they 
spend that portion of their lives seems very important not just for 
the trust fund, but for their own well-being. 

That takes me to the second piece, which is about medical insur- 
ance. If the person were to stay on the rolls from the time he or 
she was 45 to 65, they would have Medicare the whole time, and 
it would seem sensible to me to start thinking about, if people left 
the rolls, couldn’t they continue Medicare. 

Ms. Kennelly. I aCTee we should consider doing that. 

Ms. Ross. Research seems to suggest that fear of losing health 
insurance for disabled persons is a terrific disincentive to trying to 
go back into the work force. 

Ms. Kennelly. That is what I was leading into, and obviously, 
you realize that — it is not just the disabled community that is im- 
pacted. It is eveiybody. You do not want to leave your job for an- 
other job. 

Ms. Ross. Absolutely. 

Ms. Kennelly. We are all afraid about health insurance. You 
are saying that if someone is on disability, and they are thinking 
about going to work and hoping they can go back to work, but then 
the thought that they could lose their health care could make them 
hesitant about finding employment. 

Ms. Ross. Right. 

Ms. Kennelly. What I am saying, Ms. Ross, is that it is a fact 
that the possibility of the loss of health care certainly is holding 
people back from wanting to reenter the workplace. 

Ms. Ross. I agree with you. Just in answer to your third question 
about attorney representation at the administrative law judge 
level, our information says that about 70 percent of people who are 
appealing at that point have either an attorney or some other sort 
of representative. 

Ms. Kennelly. Do you have any figures on the initial determina- 
tion, how many have an attorney? 

Ms. Ross. Very few. 

Ms. Kennelly. Very few. 'They just fill out the form and hope for 
the best — and then when they get turned down, they get the law- 
yer. 

Ms. Ross. Yes, ma’am. 

Ms. Kennelly. Ms. Ross, do you think we should write legisla- 
tion and pass legislation on this program, or do you think it could 
be done by the department? What do you see as the best avenue 
to improve the system as it is today? 

Ms. Ross. Well, I think there are a variety of areas where le^s- 
lation would be a very positive thing. I think the area of reducing 
inconsistencies in the decisions is critical if you are trying to reduce 
the time that is taken in the current process and also trying to be 
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sure that you have the best possible decisions. So I think that that 
kind of operational issue is important, but at least as important is, 
Are we going to do anything more to try to encourage people to 
move back into the work force? It is one thing to do these continu- 
ing disability reviews which I think are very important, to measure 
did someone recover. But we have a lot of evidence today that peo- 
ple with tremendously marked impairments are working, and the 
society seems to be encouraging that sort of thing, and so does 
technology and medicine. I do not think SSA has caught up with 
all of that, so I think that is a really critical area for vocational re- 
habilitation and things like continued Medicare. 

Ms. Kennelly. Aje you saying that SSA is being asked by 
present law to do certain things, and that is taking up all of their 
time, and as a result, they are not able to do things that you think 
could probably be more helpful to the individuals to get on the sys- 
tem? 

Ms. Ross. If you are asking me what SSA thinks, there has been 
relatively little emphasis on vocational rehabilitation and returning 
people to work until at least the last several months, when some 
initiatives at SSA seem to have started in earnest. 

Ms. Kennelly. Thank you very much for your work. 

Thank you, Mr. Chairman. 

Chairman Running. Mr. Payne. 

Mr. Payne. Thank you very much, Mr. Chairman. 

Ms. Ross, thank you for this report. I want to go to the first page, 
where you comment that, “SSA has serious problems managing trie 
disability programs,” and you then enumerate several concerns. 
You then go on to say, “SSA acknowledges and has plans to ad- 
dress some of these issues.” 

In your view, is SSA planning to address these issues ade- 
quately, and are they planning to do this in a timely fashion? What 
is your view, not of what has gone on in the past, but rather what 
does SSA intend to do in the future, and how effective do you think 
it will be? 

Ms. Ross. SSA is currently working on a major initiative in the 
disability area called disability reengineering or redesign. We are 
looking at that at GAO. It appears that many of the initiatives they 
have in there are very sensible and ought to go some important 
length to reducing backlogs, reducing the time, and perhaps im- 
proving inconsistencies in the way decisions are made. 

I think there are other things that other experts have talked 
about which are not in their package, and one of the things that 
you hear most among professionals that is not in the SSA package 
is closing the hearing record. So just in that area of improving the 
process, I think SSA has a package that is worth their pursuing, 
but there are other things that ought to be done additionally. 

But in the area of returning to work 

Chairman Running. Mr. Payne, would you yield for just a mo- 
ment? 

Mr. Payne. I will yield. 

Chairman Running. According to the Commissioner of the SSA, 
she said the earliest that they could get to this would be the year 
2000, unless I misunderstood what she said at our hearing. Do you 
think that that is a timely fashion to address this problem? 



301 


Ms. Ross. The year 2000 is a long way from now. I am not trying 
to be cute about it 

Chairman Running. No, no. I yield back. 

Ms. Ross. There are many proposals in the reenmneering plan 
that are meant to get started fairly soon, but some of the more im- 
portant ones may take a little more time. I do not work at SSA, 
and I cannot tell you the exact timetable. If you are going to look 
at things like how are you going to assess people’s ability to func- 
tion, they probably do need to pull together some research. I just 
hope they have a sense of urgency about it. 

Mr. Payne. If I may follow up, you are saying that in some in- 
stances, there are some things that are being implemented that 
may in fact address these concerns in a timely fashion, but as the 
chairman points out, some of these may not be. Are there specific 
issues that are not being addressed that we need to have at the top 
of the list in terms of the priorities? 

Ms. Ross. I think in the area of consistency, you would want to 
at least consider closing the hearing record. 

Mr. Payne. Consistency in terms of this process, you are saying? 

Ms. Ross. Yes, yes. So that people would make the same decision 
with the same facts, regardless of where they sit in the process. 
But more importantly, I think, an area that SSA is not working on 
as actively as they are the decisionmaking process is the area of 
returning people to work. I think that that is an area where a lot 
more emphasis could be placed. 

Mr. Payne. But the law says — and this is in your testimony as 
well — that the continuing disability review will be done every 3 
years for beneficiaries for whom medical improvement is expected 
or possible. There is a requirement that the CDRs be done at least 
once every 7 years on beneficiaries for whom medical improvement 
is not expected. 

Is that currently being done by the SSA? 

Ms. Ross. At the current time, SSA is not doing the number of 
continuing disability reviews that the law requires them to do; so 
they are not meeting that standard in the law. That is important 
for program integrity, for sure. But another area that they have 
not done very much on is trying to improve vocational rehabilita- 
tion, looking again at the work incentives to see if there are other 
ways to encourage people to return to work. 

Mr. Payne. Thank you. I yield back the balance of my time. 

Chairman Running. Mr. Laughlin. 

Mr. Laughlin. I will pass, Mr. Chairman. 

Chairman Running. I would like to continue with just a couple 
more questions. We have heard a lot about how much SSA’s dis- 
ability reengineering process will do to improve the program. In 
your view, will it fix some of the most serious problems, such as 
the high administrative law judge reversal rate, or the open record 
problem? In other words, are they considering that in their 
reengineering process? 

Ms. Ross. I think they have proposals to do some things that 
ought to reduce the inconsistencies, and I think having face-to-face 
interactions earlier in the process is something that they are pro- 
posing that makes sense. They are also planning to look at the 
areas that have the most disagreement between the initial level 
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and the administrative law judge level, determine what those are — 
and those include the way that people determine residual func- 
tional capacity and how they assess pain — then develop rulings, 
which is one mechanism that SSA has that all levels of the deci- 
sionmaking process are supposed to abide by. They are going to try 
to develop rulings there and do training for everybody on these rul- 
ings. 

But my sense from my reading and that of the people we have 
working in this area is that that may not be enough to make the 
decisions consistent, and that some more serious consideration 
ought to be mven to closing the record and changing the way ad- 
ministrative Taw judges make their decisions. 

Chairman RUNNING. So, some kind of legislation to shorten the 
process, to have a face to face early on in the process, and to make 
sure that the record is complete oefore it is started through the 
process — all of those things could really assist us. 

Ms. Ross. Yes, sir. 

Chairman BUNNING. Tell me if I am correct on these numbers, 
because I know that the GAO is very, very good with numbers. The 
approximate administrative cost to the Social Security Administra- 
tion is about $2.7 billion to handle the disability program? 

Ms. Ross. That is correct. 

Chairman Running. That is one-half of their budget. 

Ms. Ross. Half of their administrative budget, yes, sir. 

Chairman Running. Is spent on the disability programs. 

Ms. Ross. That is correct. 

Chairman Running. What effect do the problems with the dis- 
ability program have on the retirement program? Since money is 
being transferred out of the retirement fund to the DI program, I 
would like for you to project how much money this is costing the 
retirement program. 

Ms. Ross. Last year, the Congress actually reallocated some of 
the tax money from the Old Age and Survivors’ Fund to the disabil- 
ity fund. 

Chairman RUNNING. I understand; to make sure that DI had 
enough. 

Ms. Ross. That is right. That was a reallocation that goes on — 
it was to extend the life of the DI program from 1995 through I 
think 2016. If you added up all of the dmlars that that reallocation 
would bring about, the result is that you have enacted into law a 
move of $1/2 trillion from the retirement funds to the disability 
fund. 

I would not believe these numbers, but they came from SSA. I 
mean, we are good at numbers, but these are their numbers. 

Chairman RUNNING. We are taking $1/2 trillion coming out of 
the retirement fund, which will make it go insolvent quicker, to 
take care of the disability program until the year 2016. Is that 
what you just said? 

Ms. Ross. Yes, sir. 

Chairman Running. Let me address one of the problems that 
Ms. Kennelly brought up. If we would somehow allow Medicare to 
cover someone who goes back to work and be the primary coverage 
of that person, while allowing the individual employer’s coverage to 
be secondary, do you think that would be an incentive for that per- 
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son to go back to work? Now the primary coverage is provided by 
the employer and then Medicare is a secondary coverage. What if 
it were the other way arovmd? 

Ms. Ross. I think it makes the disabled person trying to move 
back into the work force a lot more attractive to an employer who 
is facing some unknown set of medical expenditures. This ought to 
really ease the way, and as we said earlier, also ease the fear of 
the beneficiary in trying to move off the rolls. 

Chairman BUNNING. Well, in dealing with the changes that we 
are going to have to deal with concerning Medicare, that might be 
one of the things that 

Ms. Kennelly. Would the chairman yield? 

Chairman RUNNING. Yes, surely. 

Ms. Kennelly. Ms. Ross, with all your vast experience, do you 
think that when someone is hiring, and they know someone has 
been on disability, that there is a real disinclination to hire? 

Ms. Ross. I am sure that they must look at things like the ex- 
penses that that may mean for them, and health care would cer- 
tainly be a major expense. 

Ms. Kennelly. So the chance for the person getting the job is 
limited. 

Ms. Ross. I think it makes this person much less attractive, yes. 

Ms. Kennelly. Thank you, Mr. Chairman. 

Chairman RUNNING. Andy, do you have anything else? 

Mr. Jacobs. No further questions. 

Chairman Running. Mr. Laughlin, go ahead. 

Mr. Laughlin. Mr. Chairman, I would like to follow up on that. 

Ms. Ross, following that, has anyone at GAO or your office cal- 
culated how much money the system would save by the inducement 
of people going to work with the Medicare continuing for a period 
of time? Apparently, you think there would be monetary savings to 
the system if people were encouraged to go to work by being able 
to carry their Medicare with them — or would you agree there would 
be savings, or money left in the reservoir? 

Ms. Ross. I agree there would be savings if people either moved 
out of 

Mr. Laughlin. There would be more money available for other 
disabled people. 

Ms. Ross. Yes, either because people left the rolls entirely, or be- 
cause they had a different combination of work and benefits so that 
they reduced the amount of benefits they were actually drawing 
down. 

We have not done the kind of calculation that you talk about, but 
we could do for you something that at least gave you some idea 
about, if so many people left the rolls — 1 percent, a couple of per- 
centage points — ^now much difference that would make. The num- 
bers can be very dramatic. 

Mr. Laughlin. I think that would be an important number for 
us to know, and I would ask you to do that and supply it to the 
chairman and the subcommittee. 

Ms. Ross. We would be glad to do that. 

Mr. Laughlin. Thank you. 

Thank you, Mr. Chairman. 

[The following was subsequently received;] 
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Given the average yearly DI benefit, a 1-percent reduction in the rolls would save 
about $425 million a year, while a 2-percent reduction would save twice that, or 
about $850 million a year. Any effort to reduce the rolls through additional CDRs 
or rehabilitation would have some costs, which would have to be offset against these 
savings. 

Chairman BUNNING. Thank you all for coming. Thank you for 
your testimony. 

I would ask the second panel to come to the table: Yvonne John- 
son, Jerry Thomas, Tony Young, Kenneth Shaw, George Watters, 
Fred Tenney, and Steve Start. 

This panel includes professionals and experts in rehabilitation 
services. Ms. Johnson, would you please start, state your name for 
the record and what you do, and then go on with your testimony, 
please. 

STATEMENT OF YVONNE JOHNSON, DIRECTOR, DIVISION OF 

REHABILITATION SERVICES, DEPARTMENT OF HUMAN 

RESOURCES, ATLANTA, GA.; ACCOMPANIED BY JERRY 

THOMAS, DIRECTOR, DISABILITY ADJUDICATION SECTION, 

DECATUR, GA. 

Ms. Johnson. My name is Yvonne Johnson. I am here in my role 
as director of the Georgia Division of Rehabilitation Services, De- 
partment of Human Resources. I want to thank you for the oppor- 
tunity to be here today. 

It will help to explain my conceptualization of current public pol- 
icy regarding people with disabilities in employment if you would 
visualize with me a large tent, like the ones under which concerts 
and other events are held. Generally, a tent like this has three 
large supporting poles in the center that give it form and sub- 
stance. 

It is my observation that this country has three major tent poles 
that give form and substance to our beliefs and supports for our 
citizens with disabilities. 

The first pole is the Americans With Disabilities Act. This says 
each of us has the right to work. The second pole is title I of the 
Rehabilitation Act. This act says each of us can work if given the 
appropriate supports. The third pole is the Social Security disabil- 
ity program. It is there to give stability to the other poles when it 
is not possible for an individual to work or not possible to work at 
a level that can support the individual’s basic needs. 

In theory, our tent should stand tall. However, the Social Secu- 
rity disability pole is out of kilter, and thus our tent is in jeopardy 
of falling. 

People want to work if the system is present to let them meet 
their most basic needs of food, clothing, shelter, and safety. Our 
current system causes them to make compromises to their own val- 
ues. The system forces people to make choices between their value 
of independence and self-sufficiency, on the one hand, and meeting 
their basic needs, on the other. 

Time and time again, we see individuals who would receive less 
money if they returned to work than if they continued to receive 
the disability benefits, because we do not have things in place such 
as access to affordable health care, personal assistance, and reha- 
bilitation technology. 
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While Social Security’s work incentives, such as the plan to 
achieve self-sufficiency, help, they are only a very limited response 
to the problem. Unless and until our three tent poles work in a 
coordinated manner to provide support for people with disabilities 
and their employment in the workplace, we will continue to send 
mixed messages to all of our citizens. 

On any given day in the agency for which I am responsible, a 
person can enter one of two doors — the vocational rehabilitation 
door or the disability adjudication door. Each of the two staffs that 
work with this individual operate under two very different sets of 
assumptions. 

The adjudicator at the disability adjudication section will make 
a decision based on the assumption that, given a certain set of 
medical findings or set of functional limitations, this person cannot 
work. The vocational rehabilitation counselor will greet the person 
with the assumption that the person can work, and regardless of 
the same set of medical findings or the set functional limitations. 

The person who walks through both of these doors may well be 
faced with an ethical dilemma, that is, the question of ability or in- 
ability to engage in work. The person gets a U.S. stamp of approval 
for disability benefits from one system that says, “You are dis- 
abled,” while at the same time, the other system says, “You can 
work.” 

Consequently, the person must choose between what appears to 
be certain income from the disability program, or pursuing a longer 
and perhaps less certain course that leads to gainful employment. 

It is my belief that we must be more explicit in our assumptions 
about people with disabilities. With the passage of the ADA and 
the Rehabilitation Act, this country said that we believe people 
have the right to work and, given appropriate support, can work. 
If these are our beliefs, then we must approach the Social Security 
Administration and strongly encourage them to support changes in 
some of the contradictory assumptions in the disability program. 

Today, SSA is mandated to review periodically the continuing eli- 
gibility of those receiving these benefits. The length of time a per- 
son receives benefits before the continuing eligibility review is 
scheduled is dependent on the prognosis for improvement in the 
person’s medical condition. In theory, the system should work. It 
does not. 

The disability adjudication section is required to process an ever- 
increasing number of applications. The backlog of eligibility re- 
views is growing and is currently at an impossible level. At the 
present time, it is highly unlikely that a person who has improved 
medically and can now work will ever be removed from the disabil- 
ity rolls unless they so choose. 

Therefore, I have two recommendations to address this issue. No. 

1, include in any continuing elimbility review process a consider- 
ation of all advances in the field of rehabilitation technology. No. 

2, supplement the continuing eligibility review process with me im- 
plementation of time-limited benefits for appropriate beneficiaries. 

In summary, I have attempted to address five areas about which 
I have strong opinions and feelings: No. 1, people with disabilities 
can work and have a right to do so; No. 2, we must provide appro- 
priate supports, such as health care, personal assistance, and reha- 
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bilitation technology to ensure that the choices people have to 
make do not jeopardize their ability to meet their basic needs; No. 
3, we must utilize the current knowledge in the field of rehabilita- 
tion; No. 4, we must send consistent messages with our laws; and 
No. 5, for those people who cannot work or who cannot work with- 
out a significant investment of time and resources, it is my belief 
that our third tent pole shall be maintained by the assurance that 
the disability proCTam will be there when they need it. In order for 
that to be assured, those who can work must. 

Thank you. 

Chairman BUNNING. You beat the red light. Congratulations. 

Mr. Thomas, do you have something that you would like to add? 

Mr. Thomas. No. 

Chairman BuNNiNG. Tony Young. 

STATEMENT OF TONY YOUNG, DIRECTOR, RESIDENTIAL 

SERVICES AND COMMUNITY SUPPORTS, AMERICAN 

REHABILITATION ASSOCIATION, WASHINGTON, D.C. 

Mr. Young. Good morning, Mr. Chairman. I am Tony Young, di- 
rector of Residential Services and Community Supports at the 
American Rehabilitation Association. American Rehab is the larg- 
est national organization representing providers of medical, voca- 
tional, and residential rehabilitation to Americans with disabilities. 
Our members serve more than 4 million individuals with disabil- 
ities yearly and employ nearly 400,000 professionals and para- 
professionals, dedicated to assisting individuals with disabilities to 
maximize their independence and productivity. 

In recent testimony before this subcommittee, the low rate of in- 
dividuals leaving SSDI or SSI to go to work was documented. To 
enable these individuals to return to or enter the work force, public 
policy must address the reasons why it is so difficult for them to 
leave these programs. Building a bridge olf cash assistance and de- 
livering services that enable people with disabilities to cross that 
bridge are critical solutions. 

To enable individuals to cross the bridge into employment, the 
beneficiary rehabilitation program must be improved. We rec- 
ommend that Congress modify the beneficiary rehabilitation pro- 
gram to enable beneficiaries to choose from among public or private 
vocational rehabilitation service providers. It should also modify 
the program to pay providers based on a series of outcomes that 
lead directly to employment, rather than the all-or-nothing reim- 
bursement mechanism currently in use. 

However, vocational rehabilitation services, even those tied to 
employment, are not enough. The current benefit structure pun- 
ishes rather than rewards people with disabilities who attempt to 
leave entitlement programs. The system essentially eliminates eli- 
gibility for both cash and noncash benefits, such as health care and 
long-term services, before the individual can earn a living wage. 
This total loss of support, well known by people with disabilities as 
“the earnings cliff,” is the greatest work disincentive. 

A bridge that spans the chasm from dependence to self-reliance 
should be constructed. Congress should empower individuals with 
disabilities through these four actions: No. 1, enable individuals 
with disabilities to buy into Medicare, Medicaid, or the Federal 
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Employee Health Benefit Plan on an income-based sliding scale, 
using deductibles and copayments to control the utilization; No. 2, 
extend the earned income tax credit to low-income workers with 
disabilities so that it helps to bridge the gap between SGA and an 
income level sufficient to cover the expenses of living with a severe 
disability; No. 3, establish a tax credit for assistive technology and 
personal assistant services for any individual with a severe disabil- 
ity who is working; No. 4, create a safety net for individuals with 
disabilities that addresses the unique needs of these workers who, 
due to the nature of their disability or the effects of aging with a 
disability, are unable to continuously work full time. 

I am one of the one-tenth of 1 percent of SSDI beneficiaries to 
leave the proCTam to go to work. In fact, I have done this twice, 
which has probably distorted the statistics. 

I participated in the beneficiary rehabilitation program prior to 
1981, when it was changed to an all-or-nothing outcome reimburse- 
ment system. I received a degree in business administration that 
enabled me to qualify for a position as a budget analyst. This posi- 
tion paid enough to cover my living expenses as well as my extraor- 
dinary expenses of living with a severe disability. In this way, I 
was empowered to make the rational economic choice of working. 

Since then, I have worked as the executive director of a center 
for independent living, a consultant in public policy, and in my cur- 
rent position with the American Rehabilitation Association. 

In 1984 I was forced to return to SSDI and Medicare due to the 
onset of a secondaiy disability. It took 8 months for my 
reapplication to be approved. Without the support of my family and 
the good fortune of their having excellent family health coverage, 
I might not have survived this period. 

In both instances, my return to work took many years, quality 
medical and vocational rehabilitation, and a good measure of luck 
to accomplish. Going to work should not be based on good fortune, 
but on good public policy that empowers individuals with disabil- 
ities to make the rational economic choice of working. 

Congress should take one additional step to improve the SSDI 
and SSI programs. SSA should be directed and provided with the 
resources to conduct continuing disability reviews required by law. 
Over the last decade, SSA has not requested and Congress has not 
provided sufficient resources for this important program. 

As a nation, we must allow individuals with disabilities who 
need to leave the work force to do so; but we must also empower 
those who can work to accept employment. Congress has an oppor- 
tunity to build an empowerment bridge from dependency to self- 
reliance for individuals on SSDI and SSI, and to enable them to 
cross this bridge. I strongly encourage you to take this opportunity. 

Thank you for this occasion to testify, and I would be happy to 
answer any questions you might have. 

[The prepared statement follows:] 
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STATEMENT OF TONY YOUNG, DIRECTOR 
RESIDENTIAL SERVICES AND COMMUNITY SUPPORTS 
AMERICAN REHABILITATION ASSOaATION, WASHINGTON, D.C. 

Good morning, Mr. Chairman. I am Ttmy Young, Director of Residential Services and 
Community Supports at the American Rehabilitation Association. American Rehab is the largest 
national association representing provides of medical, vocational and residential rehabilitation 
services to americans with disabilities. American Rehab’s members serve more than 4 million 
individuals each year with rehabilitation services. Our numbers employ nearly 400,000 
professionals and paraprofessionals dedicated to assistmg individuals with disabilities to 
maximize their independence and pro(hictivity. 

A 1994 Harris poll showed thsU two-thirds of working age people with disabilities are 
unemployed. Of this number, 79% want to work. Yet, only .01% of individuals receiving Social 
Security Disability Insurance (SSDI) leave the program to return to work. In order to enable 
these individuals who have expressed a desire to work to return to the workforce, public policy 
must address the reasons why it is so difficult for individuals to leave Social Security Disability 
Insurance and Supplemental Security Income (SSI)* American Rehab recommends constructing 
a transition to employment strategy to build bridges that beneficiaries may cross into the 
workforce ind thereby gain tax-payer status. 

Constructing a transition to employment strategy requires building a bridge mving people off 
income support programs and delivering services th^ enable individuals with disabilities to cross 
that bridge. Building a bridge off income supports requires: 1) extending health coverage to 
working individuals with disabilities. 2) establishing wage supp(»ts to raise net income, 3) 
providing access to personal assistaiK^ services and assistive technology, and 4) maintaining a 
reliable disability safety net. Delivering services to enable individuals with disabilities to cross 
the bridge from dependency to self-»ifficiency requires the overiiaul of the current Beneficiary 
Rehabilitation Program. Please allow me to illustrate these points with a personal example. 

I became a C-4 quadriplegic in 1970 as a result of a body surfing accident. I was 18 years old, 
and Just graduated from high school. My work skUls and experience included mowing lawns, 
raking leaves, washing cars and dishes, and three summers as a life guard, swimming instructor 
and swim team co^h. Not exactly what you would call high skill, high wage jobs, especially 
with a disability as severe as mine. After rn^cal rehabilitation, I was evaluated by the Virginia 
Department of Rehabilitative Service in 1971, determined to have no work potential, and sent 
home to live with my parents. 

In 1975, 1 was t^ain connected by a [rfiysical therapist WOTking with me through a home health 
agency with the Virginia Department of Rehabilitative Services and evaluated for work potential. 
In the few years between 1971 and 1975, the expectations of the potential of severely disabled 
persons changed substantially, mainly due to the emergence of the Independent Living 
Movement, and I was determined to have work potential under these new expectations. I wanted 
to earn a college degree, and agreed to a program of study to become a cominiter programmer. 
After one year of study, during which I cfemonstrated a complete and utter lack of talent or 
aptitude for programming computeis, I realized thsU 1 could be successful not by accomplishing 
tasks directly, but by managing human and other resources to accomplish tasks, and changed my 
major to Business Administration. I complied my degree program and went to work at the 
Department of Agriculture as a Budget Analyst. Since then I have worked as the Executive 
Director of a Center for Independent Living, a consultant in public policy for peiaons with 
disabilities, and in my cuirent position with American Rehab. 

This has not been a smooth, uninterrupted path, hi 1984 1 was forced to return to the SSDI and 
Medicare programs due to the onset of a secondary disability that required multiple surgeries and 
an extended recuperation time. It took over eight months and a leuer to my Senator for my 
reapplication to be processed and api»oved. Witlwut the support of my family and the good 
fortune of having an excellent family health coverage policy I might not have survived this 
period. 

I have had a successful career over the last 15 years, working in jobs that I enjoyed doing and that 
I felt were accomplishing something worthwhile. I have paid federal, state and local taxes, 
invested in my future through savings and retirement, and contributed significantly to the 
conspicuous consumption of consumer goods, especially assistive technology. As opportunities 



309 


arose and as technology, especially personal computers and wheelchairs, became more 
sophisticated, I was able to assume more responsibility, therefore acquiring more rewards for my 
labors. I enjoy not only a satisfying work life but also a full social life including activities with 
friends and time contributed as a volunteer to community activities. 

None of this would have been possible without a significant investment in my potential as a 
human being. I had the opportunity to train for not just any job, or the first job available, but for 
the right job for my abilities, skills, talents, and interests. I could have been trained to be a 
receptionist or other low skill, low pay position, but I would have not been able to earn enough 
money through wages to purchase the medical equipment and services, assistive technology and 
personal assistance that I require in order to work. Instead of paying taxes and purchasing 
consumer goods as I do now, I would still be on SSDI and SSI as well as Medicate and Medicaid. 
The investment made in me by vocational rehabilitation has been paid back many times over in 
the last 15 years. 

My experience with successful medical and vocational rehabilitation is not unique. There ate 
other, mote notable individuals who have benefited ftom these services, including Senate 
Majority Leader Bob Dole, Former Representative Barbara Jordan, Umpire Steve Palermo, 
Secretary of Veterans Affairs Jesse Brown, and Actor Ben Veteen. Aside ftom these famous 
individuals, many others have benefited from rehabilitation services. Rehabilitation — by 
returning people to home, to school, to work — not only improves the quality of life for severely 
injured people but saves money — for payers, consumers and providers. Rehabilitation results in: 

• Overall savings in long-term disability costs to both private providers and public 
programs, ranging from $1 billion to $2 billion armuaily. 

• Cost savings from reduced hospital stays, estimated in the hundreds of millions of dollars. 
For traumatic brain injury patients alone, the length of hospitalization due to new 
rehabilitation treatments has been reduced between one-half and one-third. 

• Savings of $500 millon to $1 billion per year by returning 50,000 to 100,00 people a year 
to home cate rather than alternative cate, such as nursing homes. 

• The return to work of 350,000 each year, according to U.S. Department of Education 
figures and industry surveys. Even calcualated at an average wage, earnings on the order 
of $3.5 billion a year ate attributed to these individuals, meaning some $700 million in 
additional federal, state and local tax revenue is received annually. 

Crossing the Bridge 

The vehicle for crossing the bridge is job training and vocational rehabilitation. There are several 
strategies for enhancing access to these services by individuals with disabilities. I will 
concentrate my remarks today on improving the Beneficiary Rehabilitation Program and 
providing incentives for small employers to hire individuals with disabilities. 

■ Social Cecurify Agency (SSA) Alternate Providers Program. 

The SSA Alternate Provider Program is an effort to create a market for the delivery of 
vocational rehabilitation services from private sector providers that will expand the 
choices available to individuals with disabilities and improve the return of individuals on 
SSDI and recipients of SSI to gainful employment. This fledgling program must be 
modified with a new type of outcome-based reimbursement system for it to be productive. 

■ Tax Incentives for Small Employers. To assist small employers, which create the 
majority of new jobs in the American economy, there ate several tax credits that are 
incentives for these employers to hire and accommodate individuals with disabilities. 


Alternate Providers 
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Revise the current Beneficiary Rehabilitation Program by allowing consumer to select 
their Vocational Rehabilitation providers from among private or public agencies. 

SSA has spent more than $30 million in demonstration programs involving over 100 primarily 
private rehabilitation providers during the last few years to investigate ways to increase 
placement of SSDl beneficiaries into jobs. Mandated by Congress in Section 505 of the Social 
Security Amendments of 1980, Congress directed SSA to conduct a series of demonstration 
projects designed to increase the number of beneficiaries who return to work and to produce 
savings to the Federal government. SSA has collected large amounts of invaluable information 
concerning the problem of placements, but SSA has done nothing to implement any of the 
proven techniques that could be used to increase the placements of SSDI beneficiaries into jobs. 

We propose two initiatives: A) allow direct contracting by SSA to any public or private provider 
of rehabilitation services selected by the consumer, and, B) the establishment of an outcome- 
based risk/reward system for reimbursing reh^ilitation service providers. 

A. Direct contracting with consumer selected rehabilitation providers. 

People with disabilities who are SSDl beneficiaries and consumers of vocational rehabilitation 
and placement services have no choice in the providers of their services. Consunwrs are 
assigned to a service provider by SSA, which by law must be a state vocational rehabilitation 
agency, usually by type of disability rather than type of services required. Consumers who 
determine that they are not receiving appropriate or quality services generally have no recourse 
other than to purchase services themselv^ from private vendors. Given the cost of private 
services and the state of most consumers* finances, this is an option few can afford. 

Active participation in rehabilitation increases the chances of a successful outcome, in this 
instance, a successful return to work that ends reliance on cash assistance. Enabling consumers 
to choose their rehabilitation providers gives the individual a feeling of ownership in the process. 
This choice of service providers treats the beneficiary as an adult, capable of making significant 
life choices, thereby enhancing the individual’s self-esteem and confidence. Choice eliminates 
the conflicting signals currently sent by the referral system, which tells beneficiaries they are 
capable enough to work, but they are not capd>Ie to select where to go for vocational services. 

In order to enable consumeis to select their own providers, SSA must be able to refer to and 
contract with providers of rehabilitation services in addition to State Vocational Rehabilitation 
Agencies. By restricting referral and contracting only with state vocational rehabilitation 
agencies, SSA does not allow consumers to exercise informed choice in the selection of their 
vocational rehabilitation provider. Given the diversity of individuals with disabilities and their 
individual needs, and the other extensive responsibilities these agencies have, it would be much 
more productive to utilize the vast capacity of the private rehabilitation service providers 
available throughout the nation to assist SSI recipients and SSDl beneficiaries to return to work. 

B. Establishment of a Risk/Reward system. 

There is tremendous potential for reduction of dependency and cost savings that is not being 
realized because so few SSDl beneficiaries and SSI recipients receive effective vocational 
rehabilitation services. 

The present authority for delivery of rehabilitation services under the Social Security Act is 
inadequate for two reasons. First, all services are provided through referrals from state Disability 
Determination Service to the vocaticmal rehabilitation (VR) agencies. Second, the state VR 
agency is reimbursed for services only when the SSDl beneficiary receiving such services is 
placed in a job, earns more than the Substantial Gainful Activity (SGA) r^ and does so for more 
than the tri^ work period. The ^ate VR must use money from other sources and programs up 
front for the SSDl ^neflciary with the hope of being reimbursed by SSA. Hence, there is little 
incentive for state agencies to expend VR funds to help SSDl beneficiaries. At best, the cost can . 
be recovered in successful cases. There is no payment for services when they do not result in 
SGA. Thus, the net effect is a loss for the state agency. The policy of reimbursing state agencies 
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only for successful cases has been the law since 1981 . The policy of making all referrals through 
state VR agencies dates from the origin of the Beneficiary Rehabilitation Program (BRP) in the 
1960s. 

We bplieve that the volume of rehabilitation services and return to work of SSDI beneficiaries 
can be expanded with net savings in cost through a combination of direct referral of beneficiaries 
to rehabilitation providers and payment for services based on outcomes leading to employment 
and savings to the government, rather than the cost of services. 

Consider this. If a beneficiary is returned to wcwk and goes off cash assistance there is a savings 
to the government. The value of the rehabilitation services should be determined by such 
savings. Apart from humanitarian considerations, if the <x«t of rehabilitation is less than the cost 
of maintaining benefit, then it makes sense to spend money for rehabilitation services. Various 
studies have addressed this cost/bencfit relationship. We suggest that it is not necessary to 
theorize ^ut it and, indeed, that the relationship can be made explicit — with benefits for all 
concerned. 

This can be done in two ways. One is through a milestone reimbursement system, and the other 
is through a pure ri^reward system. American Reh^ recommends that Congress direct SSA to 
develop and implement bcHh payment systems. 

A milestone reimbursement system pays providers only upon achievement of milestones, or 
goals, in a written rehabilitation plan that is agreed to by the provider and the consumer. 
Although plans would be individualized to the consumer’s skills, talents, interests, and needs, 
plans wtxild contain at least four employment related milestones. These milestones would 
include: 1) an initial assessment and plan development; 2) acquisition of job skills and related 
competencies; 3) placement; and. 4) completion of 9 months at SGA and departure from cash 
assistance. Providers would receive a partial payment at the successful completion of each 
milestone. Additionally, a [myment at completion of SGA of a percentage of savings to the 
goveranient may be made to the provider as an incentive to assist the individual to remain 
employed. 

A risk/reward system would operate by providing for direct referral of beneficiaries to 
rehabilitation providers and for payment to such providers based on savings to the trust fund, as 
such savings accrue. Providers would bear the risk for tte effectiveness of services, but be 
compensated not on cost, but on savings to the trust fund. This can be achieved by providing for 
payments to be made for service when a beneficiary goes off the rolls and continues so long as 
the beneficiary is employed and does not return to the income support rolls. Payment should be 
based on a percentage of the cash assistance that would otherwise be paid to the individual. A 
reimbursentent system that rewards outcomes during the rehabilitation process, at job attainment, 
and throughout Uie employee’s tenure in die woricforce and off the disability roles, would benefit 
all parties. 

Obviously, the higiter the percentage and the longer the duration of payment the greater the 
incentive for providers to ateejH the risk of providing services under such a contingency 
arrangement. Providers would have to make very explicit judgements about the potential for 
rehabilitation and the costs of services. Furthermore, there would be an incentive to provide 
continuing assistants to beneficiaries since payment to the provider would continue only so long 
as the beneficiary stayed off the income support rolls. This approach is a win-win-win situation 
— for the beneficiary, the rehabilit^on provider, and c^tainly the American taxpayer. 

Tax Incentives for Small Employers 

It is necessary to provide incentives for employers, especially small busiiress owners, to hire 
people with disabilities. Small businesses have created 100% of new jobs from 1987 to 1992, 
and were 99.7% of all employers in 1990. We are particularly concerned that small businesses 
need tax inttentives, especially if health care cover^e is expanded and the minimum wage is 
increased. For small businesses, with 25 or fewer employees, a Targeted Jobs Tax Credit should 
be established. The TJTC would offer employers a credit against their tax liability if they hire 
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people with disabilities. The credit could be equal to 40% of the first year wages up to $6,000 
per employee for a maximum credit of $2,444 per employee for the first year of employment. 
Individuals must be employed by the employer at least 90 days (14 days for summer youth), or 
have completed at least 120 hours (20 hours for summer youth). Employers' deductions for 
wages must be reduced by the amount of the credit, individuals with disabilities could receive a 
voucher from their state VR agency. The voucher could be presented to the employer who 
completes a small portion and then receives a certificate which validates the tax credit and which 
the employer uses when filing federal tax forms (NOTE; This is the model used by the TJTC 
Program which was recently not reauthorized; Section 5 1 of the Internal Revenue Code [IRC]). 

Another tax incentive for small employers ccaild be to waive the employer portion of the FICA 
tax for newly hired employees with disabilities for one or two years. This would have the effect 
of lowering the cost of hiring employees with disabilities for small businesses. 

The SSA and VR agencies should also more aggressively publicize the Architectural and 
Transportation Barrier Removal Deduction, Section 190 of the IRC, and the Disabled Access 
Credit (DAC), Section 44 of the IRC. DAC is available to an eligible small business and is equal 
to 50% of the eligible access expenditures which do exceed $250.00, but do not exceed $10,250, 
for a maximum credit of $5,000 per year. DAC is included as part of the General Business 
Credit and is subject to the rules of current law which limit the amount of General Business 
Credit that can be used in any taxable year. An eligible small business is defined as gross 
receipts not exceeding more than $1 .0 million, for the preceding tax year, or one which employed 
not more than 30 full time employees during the preceding year. Expenditures permitted are for: 
removing architectural barriers, providing qualified interpreters, modifying equipment, etc. 

Although, employers are using the DAC, the IRS has not yet developed regulations for it. DAC 
went into effect November 5, 1990. The IRS does have a publication and forms for the DAC. 
However, it would be easier for employers if there were regulations for this Credit. The IRS 
should promulgate regulations as soon as possible to encourage the use of the DAC. 

Under the Architectural and Transportation Barrier Removal Deduction, businesses may chose 
to deduct up to $15,000 for making a facility or public transportation vehicle, owned or 
leased for use in the business, more accessible to and useable by people with disabilities. There 
are regulations issued for this Section. 

The Service Members Occupational Conversion and Training Act (SMOCTA) of 1992, which 
provides an employer a reimbursement of up to $10,000 for the trainee's wages, if he/she hires 
and needs to train an ex-serviceperson, or up to $12,000 if the trainee is a veteran with a VA 
service-connected disability rating of 30 percent or more. Employers may receive up to $500 
toward tools and other work-related materials necessary for training, as well; SSA and VR 
agencies need to publicize SMOCTA to small businesses also as an incentive for hiring people 
with disabilities. 

Building the Bridge 

Enabling individuals who have been reluctant to re-enter the workforce due to the economic 
disincentives inherent in the current system requires establishing mechanisms to maximize net 
income to a level that enables them to survive. The current structure punishes rather than 
rewards people with disabilities who attempt to leave entitlement programs to work. The system 
essentially eliminates eligibility for both cash and non-cash benefits (l^alth care) before the 
individual can earn a living wage. This total loss of support, well-known by people with 
disabilities, is called "the earnings cliff' and is viewed as the greatest work disincentive. 

This structure forces people to choose between taking employment that typically does not even 
cover basic necessities (food, clothing, shelter) and does not provide healdi coverage (much less 
extraordinary disability-related expenses) versus remaining on the entitlement programs supports. 
Through this entitlement they receive barely sustainable cash assistance and vitally needed 
medical coverage. Given the absolute need for health care, many people with disabilities make 
the rational choice to continue to receive cash assistance and other supports, llus coupling of 
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income support and health care policy frequently tr^s people with disabilities in an endless cycle 
of poverty. 

There are several fundamental elements that must be constructed to achieve the transition from 
dependency to self-sufficiency. These fundamental elements consist of ; extending health 
coverage to working individuals with disabilities, establishing wage supports, providing access to 
personal assistance services and assistive technology, and maintaining a reliable disability safety 
net. 

Health Coverage 

In the private sector, health (roverage is linked to cn^loynwnt. In the public sector, health 
coverage is linked to income supports. Linking eligibility for in-kind services such as health 
insurance to the lack of employment is unnecessary and counterproductive. The lack of health 
coverage serves to create a sutetantiaJ barrier to taxpayer status for individuals who have 
dif^culty finding affordable health insurance. Numerous studies have documented the fear of 
beneficiaries and recipients in leaving SSDl or SSI because they cannot afford or cannot find 
health insurance. Allowing disabled woikers to “Iniy-into” health coverage by paying the 
required premiums and deductibles will ultimately save money by removing the risk of loss of 
their health insurance and giving them an incentive to reduce their reliance on cash assistance 
and enable them to become tax payers instead of tax users. In lieu of reforms to the health 
insurance maiket that eliminate preexisting conditions, guarantee portability, and reduce the cost 
of coverage for individuals with disabilities, opening Medicaid, Medicare, or the Federal 
Employee Health Benefit Plan for disabled workers would eliminate a major disincentive to 
en[^)Ioyment. 

Individuals with disunities should be allowed to buy into Medicare, Medicaid, or the Federal 
Employee Health Benefit Plan (FEHBP) on an income-based sliding scale. The scale should 
adjust for the extraordinaiy expenses related to disability for the individual with a disability or 
for the household in wluch the individual with a disunity resides. Deductibles and co-payments 
may be used to reduce costs and control utilization. 

Wage Sum>RTS and work incentives 

Individuals with disabilities incur substantial expenses in the conduct of their everyday lives as 
they try to learn, work, recreate, and live in the communi^. The cost of personal assistance to 
enable individuals with severe disabilities to work can be a barrier to employment, as individuals 
with disabilities often do not earn enough in wages to afford to pay for personal assistance in 
addition to a rent or mortgage, utilities, food, and related life expenses. Other examples of 
extraonlinary expense include the cost of accessibility modifications such as a wheelchair lift 
for a van or hand controls for a car; a wheelchair ramp, or alternative signaling device for an 
accessible home; or medications and medical supplies. There are major expenses for assistive 
technology, including wheelchairs, hearing aids, animal companions, computers, augmentative 
communications dcvi<»s and the training and maintenance costs of the equipment. Not the least 
of these extraordinary expenses is for health specialists above and beyond tte typical health 
expenses incurred by the average person. Ail of these expenses conspire to tnq) individuals with 
disabilities in a cycle of poverty and total government dependency from which most cannot 
escape without tax assistance to level the economic playing field. 

In order to proiiK)te the goal of employment and increased self sufficiency for individuals with 
disabilities, there must be financial incentives for beneficiaries and recipients to take the risk of 
leaving the disability roles for payrolls. Wage supports can be used to maximize the net pay of a 
woricer thixxigh tax incentives and deductions. This could be accomplished by extending the 
cunent Earned Income Tax Credits for low-income workers to individuals with disabilities, and 
by creating a Personal Assistance Services Tax Credit for working individuals with disabilities 
who have significant needs for personal and technological assistance in order to work. 

The Earned Income Tax Ciedit should be extended so that it helps bridge the gap between the 
Substantial Gainfii! Activity level and a minimum income level for low-income workers with 
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dis^ilities. present Substantial Gainful Activity level for non-blind beneficiaries is $500 
per month, or $6,000 per year — less than the federal poverty level. It is impossible for an 
individual with a severe disability to live on this level of income, especially given their 
extraordinary expenses of living with a disability. 

PERSONAL Assistance Services and Assistive Technology 

We recommend changes to address the cost of long-term services for working persons with the 
most significant disabilities. To do this, we propose a tax credit of one-half of all personal 
assistance services up to $15,000 for any individual with a disability who is working. Expenses 
for personal assistance services beyond $15,000 per year should be deducible as a medical 
expense. 

Personal assistance is defined as one or more persons or devices assisting a person with a 
disability with tasks which that individual would typically do if they did not have a disability. 
This includes assistance with such tasks as dressing, bathing, getting in and out of bed or one's 
wheelchair, toileting (including bowel, bladder and catheter assistance), eating (including 
feeding), cooking, cleaning house, and on-the-job support. It also includes assistance with 
cognitive tasks like handling money and planning one's day or fostering communication access 
through interpreting and reading services. 

With the benefits of assistive technology and new service delivery approaches, children and 
adults with disabilities are more independent, productive and integrated than ever before. The 
assumption that an inc^ciQr to woik could be predicted from the severity of an in^airment has 
been widely discredited. Advances in medical and biomedical technology, ^ptive equipment, 
training techniques, and behavioral management are making it possible for persons with the most 
severe impairments to engage in productive employment Accordingly, federal disability 
programs should help finance the support services that are necessary to help individuals with 
severe functional limitations get back to ^d i^ay at worieby removing all physical, 
communication, transportation and attitudinal barriers and providing the necessary supports to 
focus on achievements. 

The proposed tax credits and changes in medical care deductions for Personal Assistance will 
help to offset the extraordinary expenses of living with a disability and assist people with severe 
disabilities to enter the workforce by giving them a measure of economic equity with those wage 
earners and tax payers who do not need to pay these extraordinary costs. Encouraging people 
with disabilities to become tax-payers rather than tax-takeis would reduce the out-flows of the 
SSD! Trust Fund and increase the revenues to both the General Fund and the SSDI Trust Fund. 

Maintaining a disability "Safety Net" 

Individuals with disabilities need a safety net similar to that provided to individuals without 
disabilities through the unemployment insurance system. This safety net would address the 
unique needs of workers with disabilities who, due to the nature of their disunity or the efiects 
of aging with a disability, are unable to work continuously. Further, iinlividuals with disabilities 
occasionally experience acute episodes or the onset of secondary disabilities that require them to 
leave the workforce for the period of time necessary U> alleviate these conditions. The 
development of an "easy-on, easy-ofT method of re-entry to benefits is imper^ive to the success 
of individuals attempting to cross the bridge. 

Social Security should change its thinking to a more individualized functional assessment 
determination Of disability which recognizes the ability of some eligible individuals to return to 
the workforce. For many of those who have contributed to the Social Security system, disability 
payments from the time of injury until the age of 65 is not the desired goal. A "safe^ net" which 
heli^ the individual to transition from pre-disability employment to a new career which utilizes 
the capabilities extant in ttte individual as well as technology would better serve the United 
States. SSA must rocogniste thru medical and technological advances have extended the post- 
injury lifespan and expanded work oppcHtunities for people with disabilities. 
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Cash assistance and medical benefits should be continued for individuals with disabilities, who, 
due to the nature of their disabilities, can work only intermittently. Modifying the standards of 
eligibility to take into account the nature or relapsing/remitting diseases such as multiple 
sclerosis (and other relapsing/remitting conditions such as some forms of mental illness) would 
enhance the ability of individuals with disabilities which can be intermittent in nature to take the 
risk of entering the workforce. All individuals should be encouraged to attempt to return to 
work, regardless of disability, without the fear of losing financial and medical support if the 
attempt is unsuccessful due to a recurrence or worsening of their condition. 


Conclusion 

Unemployment among working age persons with disabilities is due to a combination of factors, 
inciuding lack of health coverage; lack of long term supports for severely disabled persons; a 
continuing misconception that people with disabilities cannot work; inadequate opportunities for 
medical and vocational rehabilitation; the failure of our educational system to adequately prepare 
young persons with disabilities for a lifetime of work; lack of easily accessible, reliable, and 
affordable public transporntion; lack of affonlable, accessible housing; and the difficulties in 
transitioning from dependence on disability related cash assistance and in-kind support programs 
to financial independence and self-reliance. Americans with disabilities expect to participate 
fuliy in society with all the opportunities, privileges and responsibilities of other citizens. 

Congress can facilitate this full participation through constructing a transition to employment 
strategy that builds a bridge off of income support programs and delivers services that enable 
individuals with disabilities to cross that bridge. Building a bridge off income supports requires 
extending health coverage to working individuals with disabilities, establishing wage supports to 
raise net income, providing access to personal assistance services and assistive technology, and 
maintaining a reliable disability safety net. Delivering services to enable individuals with 
disabilities to cross the bridge from dependency to self-sufficiency requires the overhaul of the 
current Beneficiary Rehabilitation Program. 
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Chairman Running. Thank you, Mr. Young. 

Kenneth Shaw, please. 

STATEMENT OF KENNETH J. SHAW, DIRECTOR, PROGRAM 

DEVELOPMENT AND RESEARCH, GOODWILL INDUSTRIES 

INTERNATIONAL, INC., BETHESDA, MD. 

Mr. Shaw. Thank you, Mr. Chairman. 

I am Kenneth Shaw, and I am the director of Program Develop- 
ment and Research for the corporate office of Goodwill Industries, 
which is the largest provider of vocational rehabilitation and em- 
ployment services to people with disabilities in the world. 

I am pleased to be here to offer some suggestions on three spe- 
cific areas of concern. The first is related to the disability deter- 
mination process itself. 

The present system, as you have already heard, requires people 
to prove incapacity. It also indicates or causes to be perceived by 
the beneficiary that there is regular income maintenance and medi- 
cal benefits to be provided. It also instills in the person the belief 
that work is not a viable option. 

We believe that this system should be replaced by a two-tiered 
system in the disability determination process. At tier one, we 
would make the determination that individuals with permanent 
disabilities, with no expectation of improvement, such as progres- 
sive disabilities or terminal illnesses, be put on a permanent dis- 
ability tier. 

Tier two would be all other applicants. Most of us in vocational 
rehabilitation believe that people with disabilities can work if given 
appropriate services and supports. Three possible outcomes could 
be achieved on tier two. The first is that individuals would go to 
work as a result of the services they receive; they would achieve 
SGA, substantial gainful activity, and they would terminate cash 
benefits. The second possible outcome is that the individual is de- 
termined to be eligible for tier one and would be referred back for 
permanent benefits. The third outcome is termination of cash bene- 
fits when the individual chooses not to accept or seek employment, 
with the provision that the individual has the right to appeal any 
decision. 

Our second concern relates to service provider reimbursement. 
The present system asks all providers to assume all of the risk, 
with little opportunity for benefits, since the reimbursement is pro- 
vided only for those who are successful. The person is served, he 
or she acnieves SGA, which is 9 months later, and from time of 
service to SGA could be greater than 1 year, with only payment for 
those who achieve SGA. 

We suggest a system that shares risk and shares benefits. For 
illustrative purposes, we will assume that an average cost for reha- 
bilitation would be $2,000 per individual. We suggest that the re- 
imbursement be made at various stages. We would take the $2,000, 
and we would start with the person going through an intake and 
an assessment process where the provider would be reimbursed for 
10 percent of what the expected average cost would be, or $200. 
After vocational rehabilitation or skills training, the provider would 
be reimbursed at $400, which is an additional 20 percent of the 
total amount. At placement, the provider would be provided an ad- 
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ditional $600, or 60 percent of the total money available, and the 
final 40 percent, or $800, is provided at SGA. 

Since the purpose of the program is to keep people employed, we 
would also suggest a bonus system to give the provider incentive 
to do followup and follow along and intervention services, so that 
after an individual has achieved SGA for 12 or 18 months, an addi- 
tional $1,000 or some bonus system be provided to the provider. 

We are also proposing an innovative method to fund this system. 
For each successful rehabilitation, a portion of that person’s FICA 
contribution would be reserved in a new vocational rehabilitation 
trust fund to pay for services to future recipients. Over time, the 
system will become self-funding. 

Our third and final area of concern is related to the medical cov- 
erage, which has already been addressed. Medical coverage is ex- 
tremely important to people with disabilities, and the fear of losing 
or not accessing medical coverage may be the single biggest impedi- 
ment to working. Our recommendation offers the opportunity to in- 
dividuals to purchase the Medicaid/Medicare coverage. Premiums 
could be calculated based on earnings. This is only in the absence 
of employer-provided medical insurance. 

I thank you for the opportunity to make these observations. 

[The prepared statement and attachment follow:] 
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STATEMENT OF 

KENNETH J. SHAW 
DIRECTOR 

PROGRAM DEVELOPMENT AND RESEARCH 
GOODWILL INDUSTRIES INTERNATIONAL, INC. 

BEFORE THE 

SUBCOMMITTEE ON SOCIAL SECURITY 
COMMITTEE ON WAYS AND MEANS 
U.S. HOUSE OF REPRESENTATIVES 

AUGUSTS, 1995 


Mr. Chairman and Members of the Subcommittee; 

On behalf of the Goodwill Industries network, I am pleased to offer our views on the 
Social Security system’s failure to provide effective vocational rehabilitation services to 
individuals with disabilities, and our recommendations on how to remove these 
disincentives. We commend the Subcommittee for conducting this hearing into a 
critically important issue and look forward to working with you in the development of a 
legislative proposal to conect the system's problems. 

Goodwill Industries International, Inc. (GII) is the corporate office of a network of 184 
autonomous, tax-exempt, adult employment training centers operating throughout North 
America, with associate members in 37 other nations. In 1994, these 184 North 
American organizations provided a variety of vocational rehabilitation, training and 
employment services to more than 125,800 individuals with disabilities or other 
vocationally disadvantaging conditions. Of the 34,000 individuals referred to Goodwill 
Industries for job-placement assistance, 23,307 people were placed into competitive 
employment as a direct result of Goodwill’s efforts, thereby creating significant economic 
and social benefits as formerly unemplc^ed people became American taxpayers. 

Goodwill Industries also is unique in the nation’s nonprofit human service system. In 
1994, only 18.5 percent of Goodwill’s revenues of $951 million came from federal, state 
or local government sources (either grants or fee-for-service agreements). The 
remaining operating funds came from the sale of household goods donated by a generous 
public and industrial contracts utilized in job training programs. 

Significantly, of the more than 104,600 people referred by public and private agencies to 
Goodwill Industries for services last year, only 667 (0.64 percent) were referred by the 
Social Security Administration, with a considerable portion of those referrals only for 
purposes of disability determination - not for services leading to employment. 


We have identified five structural problems that are largely responsible for the 
insignificant number of Social Security Disability Insurance (SSDI) beneficiaries and 
Supplemental Security Income (SSI) recipients who are successfully rehabilitated and 
returned to the nation’s work force annually. Those problems and Goodwill Industries’ 
recommendations for addressing the problems follow. 

Disability Determination 

In order for individuals with disabilities to qualify for Social Security assistance, they 
must go through a rigorous process to prove that they do not have the ability to engage 
in "substantial gainful activity" (SGA). In effect, the "system" requires them to 
demonstrate that, because of their disabilities, employment is not a reasonable 
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expectation. Immediately following a determination of disability, the system then 
attempts to encourage these individuals to enter or re-enter the work force through 
referral to vocational rehabilitation services. Through the eUgibihty determination 
process, people are conditioned to accept the fact that employment is not a viable 
outcome because they have just proven that work at or above SGA Is not possible. 

We believe that this "all or nothing" eligibility process should be replaced with a two- 
tiered intake and disability determination process. 'Tier 1” would be comprised of 
individuals with a permanent disability with no expectation of improvement for whom 
employment is unlikely (e.g., a person with a terminal illness). "Tier 2" would include 
individuals with disabilities for whom employment may be a reasonable expectation. 
Within this category, three outcomes could result, where the individual: 

• receives vocational rehabilitation/skills training services and becomes 
employed. Cash benefits terminate when earnings exceed SGA; 

• transfers to the 'Tier 1" permanent disability category because of the 
nature of the disability (e.g., a progressive illness); or 

• receives vocational rehabiUtation/skills training services and chooses not to 
seek or accept employment. Benefits terminate, with the individual 
permitted to appeal that determination. 

Conditioning Dependency 

Under the Supplemental Security Income program, dependency is often fostered at an 
early age when a child is determined to have an impairment of comparable severity to 
that which would preclude an adult from engaging in substantial gainful activity. 

Children are therefore conditioned to expect life-long support because employment is 
never considered to be a viable option. 

While recognizing that a family of a child with disabilities will at times incur 
extraordinary expenses as a direct result of those disabilities, we believe that monthly 
cash SSI benefits should not be provided to children. As an alternative to the current 
system. Social Security should pay only for those extraordinary expenses directly related 
to the child’s disabilities. These would include payment for ongoing therapeutic services, 
adaptive equipment, in-home treatments and prescription medication. The Social 
Security Administration (SSA) should also require that a recipient of service 
reimbursements has in place a practical, individualized plan of education and skills 
training that will result in employment at or above SGA following the completion of 
education/training. To construct a realistic plan, the active involvement of the child, the 
child’s family, appropriate school system representatives and SSA is necessary. A young 
adult exiting the education/training system who is unable to achieve SGA would be 
placed into the 'Tier 1" category of permanent disability discussed above. 

Service Provider Reimbursement 

It came as no surprise to Goodwill Industries that in 1981 when Congress amended the 
process of payment to providers for vocational rehabilitation services for SSDI 
beneficiaries and SSI recipients that few individuals would actually receive services. 
Neither public nor private vocational rehabilitation agencies have sufficient economic 
resources to finance the provision of services, receiving reimbursement only after an 
individual is employed at or above SGA for nine consecutive months. TTie delay in 
reimbursement occurs regardless of the quality of vocational rehabilitation/job-training 
services provided. In effect, vocational rehabilitation agencies are asked to assume all of 
the cost and all of the risk. 
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Goodwill Industries believes that a revised reimbursement system should incorporate 
incentives for service providers that assists in ensuring long-term employment at or above 
SGA. This system would provide payment for services (based on local market 
conditions) as an individui moves through the vocatiomd rehabilitation process, with 
additional financial incentives to service providers for positive outcomes. Using an 
illustrative example of an average $2,000 cost for rehabilitation, we propose the following 
service provider reimbursement schedule: 

Sstyicc SSA Payment to Service Provider 

Intake & vocational assessment $200 

vocational rehabilitation/skills training 400 

Placement in employment 600 

Achieving SGA 800 

Total $2,000 


As an incentive to the vocational rehahilitation agency to provide "follow along" services 
to facilitate long-term employment, SSA should pay an additional "bonus" to the service 
provider of perhaps $1,000 if the individual has successfully maintained SGA for 12 or 18 
months after initially reaching that goal. 

Goodwill Industries also proposes to fund this incentive payment system in an irmovative 
manner. For each individual successfully rehabilitated, a portion of that person’s FICA 
contribution would be reserved in a new vocational rehabilitation trust fund to finance 
future payments for services to others. Essentially, those who benefit from Social 
Security’s vocational rehabilitation program through achieving and maintaining 
employment will fund services for other beneficiaries/recipients. Over time, this system 
becomes self-financing with no appropriated funds required. 

Reforming the SSA Bureaucracy 

The House of Representatives will soon consider the Consolidated and Reformed 
Education, Employment, and Rehabilitation Systems (CAREERS) Act (H.R. 1617), 
legislation to substantially reform federal job-training efforts. A key feature of the 
measure is the establishment of "one-stop” service delivery system at the local level for 
individuals in need of vocational rehabilitation, job tr aining and labor market 
information. Currently, the Social Security Adrninistration is largely consumed with 
determining eligibility and writing checks, with no incentives to reduce disability rolls. 
With the implementation of these one-stop centers, we believe a Social Security 
representative should be present in every center to assist SSDI beneficiaries and SSI 
recipients to access appropriate services firom certified providers. All Tier 2" 
beneficiaries/recipients (disabled, but employment outcome achievable) should be 
immediately referred to the local one-stop center following determination of disability. 

Medicare/Medicaid Incentive 

Although in certain situations SSI recipients may be eligible to continue Medicaid 
coverage when earnings exceed SGA, no similar incentive is available to SSDI 
beneficiaries. This lack of access to medical insurance may be the primary impediment 
to someone attempting to enter or re-enter the labor force. The solution to this 
disincentive is, we assert, a simple one. Individuals should be offered an opportunity to 
purchase Medicare/Medicaid coverage. Premiums should be calculated on a sliding 
scale based on earned income, with the option to purchase available until employer- 
provided medical insurance is obtainable. 


Again, Mr. Chairman, Goodwill Industries International appreciates this opportunity to 
discuss our recommendations on reforming the Social Security vocational rehabilitation 
program. We believe these proposals, if enacted, will result in substantial benefits for 
individuals with disabilities, while providing significant direct and indirect economic 
benefits to the nation. We look forward to working with you, the members of the 
Subcommittee and your staffs on this important issue. 
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Chairman Bunning. Thank you very much, Mr. Shaw. 

Mr. Watters. 

STATEMENT OF GEORGE M. WATTERS, CHAIRMAN, BOARD OF 

OCCUPATIONAL MANAGEMENT SYSTEMS, INC., SPOKANE, 

WASH. 

Mr. Watters. Thank you. Chairman Bunning and members of 
the subcommittee. 

The return-to-work problem of Social Security is well docu- 
mented. My testimony concentrates on solution strategies. Details 
of legislative and policy proposals are contained in the written tes- 
timony which was submitted. Today I want to highlight some rec- 
ommendations discussed in this document. 

Parenthetically, Social Security redesign specifically excludes re- 
habilitation from its scope. 

My purpose is to provide a basis for continued discussion and di- 
alog toward necessary lepslative reform. 

Recommendations: It is necessary to reaffirm our fundamental 
contract with taxpayers and people with disabilities, to provide dis- 
ability benefits only to those who cannot work because of disability, 
and to ensure that those with potential to return to work have the 
opportunity and incentive to do so. 

Time-limited disability benefit awards linked with return-to-work 
assistance is a strategy which could help get Social Security dis- 
ability beneficiaries back to work. 

Periodic vocational assessments should be conducted for those re- 
ceiving benefits who have the potential for return to work. 

An equal playingfield for competition among service providers 
will stimulate the most efficient and cost-effective strategy for re- 
turn-to-work assistance. 

Those providing help with return to work should be compensated 
based upon outcome milestones rather than service process. 

Client choice and advocacy-based outcome evaluation are essen- 
tial to monitoring the quality and success of return-to-work efforts 
at the least cost. 

Those returning to work after disability benefits need continuity 
of medical insurance at little or no additional cost burden to em- 
ployers. 

Employers need help with fimding of accommodations necessary 
to employ many people leaving the disability rolls. 

These recommendations come from extensive dialog with retum- 
to-work service providers, people with disability and advocacy orga- 
nizations, and from my personal experience as a provider of return- 
to-work services and one who has received rehabilitation assist- 
ance. 

These recommendations do not have universal appeal or support 
from stakeholder CTOups. They do represent a best effort to propose 
a reasonable and balanced agenda for reform. 
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Decisive action is required for all stakeholders because the dis- 
ability benefit system is one and out of control, providing nei- 
ther incentive nor opportunity for return to work. But the devil is 
in the details, and so is the solution, and a balanced perspective 
IS essential for success. 

Thank you. 

[The prepared statement follows:] 



323 


Testimony of George M. Watters 
to 

The Subcommittee on Social Security 
House Ways and Means Committee 
Public Hearing of August 3, 1995 


Introduction 

Thank you Chainnan Bunning, the Subcommittee, and Subcommittee staff for the 
opportunity to present views regarding the need for Return To Woik (RTW) of Social 
Security Disability applicants and beneficiaries. Also, thanks to the many RTW service 
providers and hundreds of people with disability who have contributed to the policy 
perspectives of the RTW Group which I represent. 

The RTW Group is an informal coalition of people with disability and service providers 
who assist in helping people get jobs. This "ad hoc" committee is devoted to the sole 
purpose of enharicing the work potentiai and/or Return To Work of SSDI and SSI 
applicants and beneficiaries. Tire group was founded in 1993 by myself and Ed Roberts, 
an internationally known activist arxl inodel firr the independence and human rights of 
people with disability. Ed was a founder of the "Independent Living Movement" in the 
U.S., a founder of the World Institute on Disability, and a former California State VR 
Director. He also lived much of Us life in an iron lung and used a power wheel chair and 
other advanced technology strat^es to support Us personal and economic fi'eedom. Ed 
Roberts died in March 1995. The group was "temporarily disabled" by Us devastating and 
unexpected loss. And, it is now left to those of us who understood Us goals and spirit to 
mobilize the power to help insure essential balance for RTW initiatives. TUs testimony 
attempts to embody many of the independent living and human rights perspectives wUch 
Ed lived for. He was a firm believer in, and staunch advocate for, the employability of 
people with profound physical and mortal disabilities. He also knew the safety and 
security needs of those with severe disability because he lived them. Ifis infiuence guided 
the mission of our RTW Group. His infiuence guides my perspective as a surviving group 
founder. And, I therefore dedicate my testimony in Us honor and memory. 

The founding strata of the RTW Group was to stimulate effective employment related 
public dUrate and resultant policy by brirtging the RTW interests of people with disability 
together with the interests of employets and those who provide services to assist in 
employmem. After extensive policy discussion and dUrate, the group met with Social 
Security senior staffin January 1995 to make preliminary recommendations for 
employmmit / re-employment related goals and strategies. 

On April 1, 1995, Ed and I had planned to "roll out" RTW Group initiatives to consumers 
at a conference of people with disability sponsored by the Califiniiia Coalition of Citizens 
with Disabilities. EBs death prevented his attendance in all but spirit. It will take many of 
us to infiise RTW with the wisdom, courage, and spirit typified by Ed. We now need the 
attention, dedication, input and assistance of a broad coalition of citizens with disabilities 
in consideration of RTW Group initiative. If we do tUs, Ed's influence will continue to 
live. If we do so, millio ns of people with disability will take their rightfiil role e working, 
independent and self-supporting citizens. That is our "bottom line". 

Because the RTW Group he been a "loose coalition" the testimony wduch I present, e 
the current titular chairman of the group, must be disclaimed as "personal / professional 
opinion". Howeve, I have done b^ to distill policy perqrective fi'om a review of 
research and firom extensive involvranent of RTW service prowders and consumer input. 
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Needs of Taxpayers 

Escalating disabOhy costs, a dramitk iocrease in the nimber of people recerving disability 
benefits, instances of apparent dnse, and deb^ over what types <rf' disabilities should 
warrant disability beneft d^a>ffity bave sthred taapqers to question their disability 
related tax contributions and to fiw that the 'disah^suppOTt system* will not be 
available to them in the event ofred personal need. I am confident that you as 
Congressional R^nesentatives are acntefy aware of the growing unrest. From a taxpayer 

perspective, why continue to contribute to a rfisabOity be»& system which is escalating in 

costs to the levd that it jeopanfizes not only its own contiraiance but also the financial 
stability of retirement and survivor fimdsfiequiiingsudistrat^ies as le-allocation of tax 
rates). Many taxpayers rebte anecdold stories about peo|de who they know personally 
who are recdving benefits but who cm work. Th^ do not trust that disability decisions 
are made on the basis of who cm and cm not woric. And, they bdieve that once benefits 
are awarded there ism strata to get people back to work. The taxpayers' bottom 
line is flut they do not want to contrane sapporting those who can 
support themselves. But, thqr do want insniaace based upon their 
histoiy of contiibntion in Oe event that they become onaUe to woric. 

A General RecnmmwiHntmn BawnnK n g Taxpayer Concerns 

Congress, especially in those oomnaHeesreaponaMefiir Social Security related 
legislation, needs to reassert and dearly artinilatr its fimdamental contract with the 
taxpayer regarding disabaity benefits. Ihecurent'disdiility benefit ddiveiysystan’ is 
broken -replete with inertia and complex p roce s ses to consktg only one aspect of an 
agreement with the taxpqrcr - Is the app&M *totally disabled” accordii^ to a conqilex 
set of regulations and procedures devdoped over thirty years of compromise and 
litigation. However, the taxpayer needs a rmre contract, one in which: 

• Benefits win be paM Mia timely basis only to fliosc unable to work 
because of disability; 

• The potential of appBcants and bca^daries to become sdf- 
sufScient wiU be accessed, strengthened and csconraged; 

• Benefits win cease when peopfe can work and jobs are available; 
and 

• Disability benefit msnrance is stable, reliable and balanced in the 
longterm. 

The complex array of initiatives fiong the Social Security Subcommittee and Senate 
Finance Committee must be distilled md habmerd to ftcilitate such simple fundamental 

principles. The taxpayer has nM conseraed to a complex and process-bound bemfit system 

that igmres or convohites these coixxplx However, as legislators you must sort through 
truly complex proMems. diaincenri ves and initiatives. Political courage and attmtion to 
detail on a bi-partism basis w3l be n eer xsary to distiD to the fimdameritals of a contract 
with taxpayers while consideting mances which affect bask fife suppmt for people in 
greatneed. *The devil is in the detds', but m is die sohitioiL 

Needs of PeonlewWtDhnhffitv 

Last wedc in DC there was a fifih anmversaty edefaration (dr the Americans with 
Disabilities Act (ADA) - a statute which "fibented* those with disalality Ibr equal 
employment opportunity (Thie 1). But, this Sberation is interpreted by many employers as 
thdr enslavement - an adifitional set (rf'prooedufal mandates costs of d(^ business. 

And, since the passage of ADA, there has been no net gain of emptoyment for people with 
disability. Many empioyeracwefiily consider the perceived habifities before hiring a 
person with disability - ie. the cow (^accemanodatioa and diflSculty with performance 
appraisal and tenninatxm. The iSenanafiir people with disability: 

• Do they fight for support benefits to c ompensate for lost employment opportunity 

• Do they assert their rights, ifispity assets and ddOs, and take their rightful place in the 
economy, or 

• Do they 'hedge their bets* and siimdtaneously try fix both ben^ protection and equal 
employmem opporturuty. 
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There are those with disability who can not work, even with rehabilitation and/or 
opportunity. Do we have an obligation to protect benefit support for th^? Or, put more 
bluntly, do those with potential to work have a tight to take essential life support fiom 
those who can not work? I think not! Those with severe disability who can work or 
'rehabilitate' shouldn't 'have their cake and eat it too'. 

Those who warrt independCTce, self-sufficiency artd an equal economic status must risk 
benefit security. Public benefits atxl poverty go hand in hand. Public benefit dependoice 
and equal opportunity co-exist with tremendous fiiction and conflict. 

HowevCT, I am rrot suggestit^ that we ignore the reality of employment opportunity and 
availability of work; and that people move blindly from benefit rolls, as automatons, off 
the cliff Ifran basic life security. If people give up the 'net' of medical and cash benefits 
without real work opportunity most will fidl fi'om basic security to the depths of poverty 
and despair. They must have a charKe to adjust to disability. They must have a chance to 
hone work skills. And, they nnrst have real job opportunity. These requirements are 
trottom line'. 

The current "de 6cto' defirrition of disability trot only allows but encourages permanent 
dependence on benefit support. At the fiont end, claimants need to define themselves as 
'totally disabled' firr at teak a year. And, the system encourages helplessness as a 
strategy for continued support. There is no clear time when those seeking or receiving 
benefits can safely say 'I have potential. I want to make it on my own. I want to work. 

Give me a chance.' Instea4 they 6ce a convoluted network of disincentives and 'work 
irtcentives'. If the incentives are understood, interpreted, and pushed through complicated 
bureaurrKiatic procedirres they may provide some direction toward work (A fiiend who is 
an SSDI beneficiary said to me recently '1 don't understand George. Tell them to keep it 
simple'). Work Incentives and the procedures necessary for return to work are not simple. 
They are barely intelligible and iptite ciunbersotne even for trained professionals. It is 
much harder to go to work than continue receiving benefit support. 

Recommendation for "Time IJinited Benefits" 

Subject to the cautions cited below, those with severe impairment/s who 
are medically stable, meet die definition of disability, who can be 
expected to adjust to disability, and who have vocational potential should 
initially be awarded ''time-Hmited" disability benefits. After an initial 
period of disability, continuance of benefit support should be conditional 
to participation in a managed RTW plan or to a re-determination that 
vocational options are not feasible. 

With such conditions, most people with severe disability can start receiving benefit 
support with hope and the expectation of a return to self-sufficiency. To quote Ed 
Roberts: 'All people are only tenrporarily able bodied'. And, as we also know most of us 
with severe disability are only temporarily totally disabled. 

Cautions rnnceming "Time l.imited" Benefits 

If 'time limited' benefit eligibility is not phased irtto the disability benefit program over 
time and with great care, virtually millions of people will lose essential support and the 
disability adjudication administrative process will almost certainly be "brought to its 
knees', overburdened to the point of chaos. 

As we know. Social Security disability digibility and appeals processes are now in a state 
of crisis: backlogged, cumbersome and often perilously slow and ineffective in meeting the 
needs of people with severe disability. Carrent SSA "Re-design" efforts are aimed at 
speeding up adjudication processes and providing the basis for more accurate 
decisions requiring less appeaL However, these efforts do not factor in additional 
work load considerations which would he required hy time-limited awards. We 
should consider that the currait average stay of a person on the disability tolls is now over 
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eleven years. And, effictivetioieJimtalbcne&swaiddKkely demand le-acyudication 
procedures for most benefioBiei eweqr thee yora. 

Also, other relevant aspects of current ailuiBcBiaa process *ie-design* are untested. 
Many (myself inchided) believe tlMt a shift finra miudicalion baaed on 'medical listings’ 
and "vocatKmal rules* to a si r alqor firr mdividuafized "fonctioaal assessment* will require 
an extensive new fioot end admmiatiatire burden. Aral, smoe fimctional assessment is 
intended to more aocutat^ gauge a penmfs Guneat and fiiture ability to worlt, linkage to 
time-limited award coniBtionswa be esaanliil Because the development of refoied 
vocational rehabilitation procedures was spedfica B y excluded fiom the scope of SSA's 
approved ‘Re-des^Phn*, die devdopuientafadetaaed link between time-limited 
awards and vocational rebabOtalian procedures is even more critical. 

Increased competitive RTW asuaunoe (dbcuaaed elsewhere in this testimony and in other 
testimoiqr today) is foasUe and duuld provide access to real work opportunity for those 
who would be granted thne4iniiled benefits. However, impiementatioo of such RTW 
efforts must be ’ramped iq>* over several years- Requhraag thre-limfted benefits berotc 
there is RTW oppostani^ wunU have devastataag impact en people whose benefits 
would be terminated haaorl upon tte rapeefati o n that thqrcaaaadwift wort. 
Research indicates that, hrsfoticaly, dnse who have qiplied and been denied SS dsabiltty 
benefits still have a very low RTW rattL ft is rpnle possfole that RTW rates would be 
similar for time-liimted lenranatiatw if there is not adequate RTW assistance. 

Time-limited avrards should amt he used for people whose condftioas are not 
expected to imprave and who have fitlle or no vocational poteatud. Torequiietime- 

Imiitation in such cases would de min il i—ie ceAm y wtmjnwrr vtivi^ mil 

those with the most severe rliaalifilw to aacreased vulneialiility fiir benefit threatening 
administrative error. And, SSA is not eqierienced in determiniog who has vocation^ 
potential (current VR refotral procedures and outcome success rates demonstrate this). 
Also, continuing disability review processes (vdien used) are based on a medical 
improvement model winch does not cmsider mnay fiaitors essential to judging vocational 
feasibility. 

Retroactive applicatioa of taneRmited award standards would certainly create 
havoc among people em rewfly recesvin g dir eht y benefits. U would instantly 
burden SSA with an h u mmer ndaseahantivc penhlfm, And, it would qniddy change 
the global dynamics of l a h s r su p p ly and d ema nd pres sures far our country 

(considoing that several mOioo people would be invDived). To change tbe expectation of 
people currently receiving berwfits to an aqiectation tint foey are generally able to return 
to work would be extremely rSfiScuk (crmsiderhig that current statistics indicate that only 
about one in five lamdred are now t e rmin a t e d firm benefits based upon RTW). Those 
who have been on the rob for a long period of time have lost work skills and gained an 
attitude of ’permanent dmddily'. Such people would be unlike^ to conqjetefirr jobs but 
would be without support 

Recommendafiow for Periodic VacatinwIAssessmeafs (PVAsI 

As is well known, there is a hige backlog of un-conducted Continuing Disability Reviews 
(CDRs). Recent SSA ar hn i n is tc a tiv eeffiicts a re target in g this population with computer 
assisted strat^ies to he^tlelennine the EkcEhoodofmedical recovery and hence the 
efficacy of conducting fill scale reviews. Inttial restots hxficate that tte efifort is helping 
and is cost justified by temanaiiatB baaed upon medical recovery. 

However.hsbouldbenotedtliattheiacgcatSSdiaabaitypopHlationwitbpotentialfor 
RTW is gencrafty net being i ddr' i w i dhyCMts. Peo^ who are medically stable and 
who have RTW finataUe 'vocatianal fodot* profiles, are not direedy targeted fix' review. 
It is suggested that anolfaer catogory fix review, the Perieidic Vocational Assessment, (also 
conducted with computer asBslanoe to mnxnaze iderxification costs) be used to tiuget 
those benefidaiies fix whom vDcaliatal anprovement can be expected and, secondarily, 
for whom vocational in q xovement is p rwiBi i r . Those widl finrorabte vocatioiia] 
profiles could be r^erted to RTW services with the possibility of 
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temunation based upon vocational adjustinent to available work. 

Available work would be deBned as that provided from the competitive RTW service 
netwoik described later and in other testimoiqr today. Such a strategy could provide great 
trust frmd savings while insuring that those tominated because of vocabonal adjustment 
had real job opportunities. Trial work period provirions artd "work incentives" would 
apply to this population, unless otherwise precluded by "medical improvement expected" 
criteria. Because of SSAs currerrt administrative burden, and to mirtimize the cost of 
PVAs, it is further suggested that they be conduced by RTW network providers as a work 
assessment milestone. 

Need for RTW Assisfaince 

Research indicates that over 75% of people with sevoe disability are unemployed or 
under-en^loyed. As indicated earlier, very few people leave Social Security disability 
rolls ft>r work. Social Security Work incentives are complex, vary between programs, and 
are generally under-.utilized. The conditioned attitude of "total rlisability" is difficult to 
overcome. In sfnte of the passage of the Americans with Disabilities Act in 1990, recent 
findings infficate that people with disabilities have not had an increase in rate of 
employment over the last five years. Employers burden immense costs of disability and 
are reluctant to hire people who they thit& may add to these costs. Cost shifting and re- 
definition of the work responsibiiities of AFDC, GA and other people receiving welfere 
are flooding the labor market with additional labor supply. People with severe disability 
have special needs fi)r accommodation, job matching strategies, training, and continued 
medicri coverage. These and many other fectors contribute to the need for RTW 
assistance. 

RTW services can provide a "relatioiiship edge" which gives a person enhanced 
opportunity to be hired in a very competitive labor market. RTW case management 
services can also be used to monitor employer and employee needs to assure that 
employment is maintained. 

However, for RTW services to work, providers of such services must have the motivation 
and incentive to achieve clear success outcomes. Payment for the "process" of RTW 
assistance may spur the development of a cottage industry fijr providers but experience 
indicates that such efforts are expensive and often do not achieve desired results. The 
feilure of "fee for savice" based rehabilitation to demonstrate cost-benefit in many State 
Worker's Compensation systems ilhrstrates the problem of paying for process without 
outcome. 

"Final outcome only" reimbursement naxlris, such as that proposed by Monroe 
Berkowitz, entail no risk to Social Security because all risk is passed to providers and 
people with disability. However, competition cannot survive in this model because most 
RTW service providers can't afford to wait for a year after job placement before receiving 
any reimbursonent for achieved outcomes. Also, in a limited sense, aspects of this model 
have already been attempted and have feiled dismally. In 1980, State VR reimbursement 
was charged from a "fee fi)r service" modd to a "final outcome only" model. During the 
period fiom 1980 until the present, the RTW rale declined from a poor one in seventy to 
an abysmal one in five hindred. Although it can be argued that other fiictors contributed 
to this decline, it can also be argued that extensive time betweoi service and 
reimbursement diminisbed State VR agency motivation to target the SS population. 
Whatever the arguments and counter arguments, the switdi to "final outcome only" 
reimbursement was not successful in rairir^ the RTW rate. 

Rccominwrrlatioiig for Provider Competition and Comneasatioii 
Because other testhnony today discusses RTW service reimbursement models at great 
length, my recommendations are briet A viaUe RTW service system shoidd be highly 
competitive. The model should share the risk offeihire and spread the incentive fin- 
success among all participants. The reimbursemoit model which pays for 
RTW service most support and enhance this competition - attracting a 
broad range of providers to assist with difficult job placement and 
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retention issues. The model should encourage worim^ with people who can result in 
the greatest trust fimd savings. Pravido* ranliwsenient should pay for 
outcomes rather than process. Kssential outcome milestones indude: completion 
of an adequate assessment Ka wosk (mchafing a plan ha em|doynient); obtaining a job; 
retention of a job until tennnialion of cash benefits; and retention of work to achieve 
lasting trust fimd savit^ ABr^tfaeseinaemenlaiRTW service milestones are 
measurable with minimum process and are essential to the end resuh of trust fimd savings. 
Because of historical inertia which has igmxed RTW as a major need, and due to 
considerable administrative burden in other areas, SSA's role in administration 
should be minimized. 

Recommendation for flipw* r hoke of Providers and Services 

To &ciiitate crnopetitive RTW service; min i m i Te the need fi>r ad mini s trati ve process and 
enhance partidpation and outcome ownership by people with disability, it is recommended 
that a "client choice* model rf vendor and senice sdection be used. If clients are free 
to choose among providers based upon information concerning the 
vendor's success rate, tjrpe of service provided and record of working 
with people who have amflar proUems or disabilities, chances for 
success are much greater. Vendors should be fiee to advertise their services and 
outcomes to clients. To &dfilate infiinned choice, it is also suggested that advocacy 
organizations have a fixmal role in oversigbt of the vendor selection process and that they 
be given responsibility fi}r providing clients with peribrmance statistics and counseling as 
to the nature and extern of service need. Caredyn Wesva, member of the Social Security 
Advisory Board, and Monroe Bertrowitz, an econonnst on the Social Security disability 
reform advisory pand of the Natkmal Academy of Social Insurance, are among the many 
who support the notion that quaby and service outcome are enhanced by a client choice- 
based service model. Many providers, indudh^ Steve Start and Fred Tenney, who are 
also at today's heating, ate experienced and successfiil with tins modd. I, as a person who 
has been caught in the tanked web aC rehabilitation optkms and disincentives, know first 
hand that client choice is essemial, but that infiirmed dmice is oihanced by outcome 
oversight and neutral third party ooroultation. To hdp insure a bottom line orientation for 
quality assurance, oversight aral advocacy groiqr based client counseling, it is suggested 
that reimbursement for involved services be based upon trust fimd savings. 

Cautions Rerrarrlimr fliwit Choice 

Client choice based services (especially when combined with outcome-based 
reimbursement) do not allow much room fi>r nastakes in cBent judgment (e.g. If a 
completed assesmtent was poor, re-assessment is difificult to fimd or justify when a 
milestone payment has abeaify been made). This enhances the need fin- a network to assist 
with informed choice r^arding vendors and services. 

Client choice modeb shoMd be based apoa a cficat provider contract of milestone 
deliverables rather than a "saagie tichet system" which pays the fiiud ticket holder a 
lump sum award after tract laad sava^ have been realized. The lump sum, final 
ticket holder approach enemr^es abuses by both clients and potential ticket purchasers. 
Clients could pull tickets aial sd them to the highest bidder a^ all services have been 
rendered but before trust fimd savings are realized. Cranpetition would move toward 
bidding for tickets rather than achreving necessary outcome milestones. And, the illusion 
of enhanced client choice would turn to a decrease in provider investment in the costs of 
quality services. 


Recommendation fnr CwtiMiaw Medicare Coverage after Work 

Recent research (Lemn-VHI, I99S) makes it abundantly dear that the &ar of loss of 
medical insurance is a primary &ctor in keepii^ people on the SS disability rolls. 

Research also indicates that most beneficiaries are unaware of extended medical insurance 
benefits which can provide as naich as thirty-nine months of medical coverage after a 
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beneficiaiy goes to work. Though contmuanceofMedicare after the extended period is 
also possible if the beneficiaiy pays the costs, it is usually unfeasible (costing over 
$300/niottth) given the low entry level wages of many ex berreficiaries. Medical irrsurance 
protection is unequal firr the SSDI and SSI populations and many beneficiaries do not 
understand their basic benefits or, in concurrent and SSI cases, their medicaid 
supplemorts. The expected expenses firr medical care of people with severe disability and 
work potential can be quite a lot higher than the average for non disabled people. The 
potential for pre-existing condition exclusions fiom private insurance also threatens 
medical security. 

It is suggested ttat Medicare be continued indefiniteiy after termination 
from cash benefits due to employment Cost sharing alternatives, 
including a relativdy small co-payment for die ex-beneficiary should be 
explored. However, it is felt that asking employers to burden any of the costs of 
confirmed Medicare would be difficuh to administer and would discourage the hiiing of 
people fiom the disability rolls. The continuance of Medicare after employment should be 
considered as an incentive for cash benefit savings. Because, only about one in five 
hundred currently leave the rolls through work. 

Recommendation for Emnlover Incentives 

From an employer perspective the costs of disability are extremely high - including such 
areas as worker's compensation, long term disabili^ (LTD) insurance, medical coverage, 
the disability share of FICA, potential accommodation expenses under ADA, human 
resource related compliance costs, etc. A person with a known disability is therefore 
consid^ed by many employers as a known risk for additional disability related costs. 
Afthcnigh employers are barred by the ADA fi-om discrimination regarding hiiing and other 
employment rdated practices, they do not have an affirmative action mandate. When a 
person with disability has equal qualifications to one who does not, the employer is fiee to 
select based upon personal prefin-ence. ADA rdated claims and litigation have centered 
around the issue of retaining employment rather than hiiing - unlawful termination, feilure 
to accommodate, feilure to promote, etc. Many employers fear that it is impossibie to 
terminate an unsatisfactory employee who has a disability without the risk of litigafion. 

RTW service providers can help establish the relationship necessary to demonstrate the 
assets of a person with disability. But, this often will not be seen by the employm' as 
sufficient to compensate for his/her concerns. Of immediate importance to many potential 
employers at the time of hiring is the fear of accommodation expense. A person with 
disability can wait until he/^ has an offer of employment before requesting 
accommodation - the employer is then required to provide 'reasonable accommodation” 
or demonstrate 'undue hardship”. 

It is suggested that money be set aside from trust fund savings for 
employer use to offset the potential costs of accommodation and or to 
provide training assistance associated with hiring a person from the 
disability rolls. This incentive would be paid only after the person with a disability had 
been employed fisr a contiimous poiod of one year. Unused accommodation assistance 
would be paid to the employo^ if employment had been successfiilly maintained for a 
continuous period of three years (giving the employer credit and incentive for having 
provided an accessible work environment which required no fiirtha’ accommodation). 
Authorization for accommodation funding would require a statemem by an RTW service 
provider that accommodation was provided according to the guidelines in the ADA 
Technical Assistance Mamial published by EEOC. No otiwr process control or 
documentation would be necessary. However, advocacy groups providing quality 
assurance of RTW services would have available stafisfics on the use of accommodation 
incentives managed by RTW providers. 
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Chairman. Running. Thank you, Mr. Watters. 

Mr. Tenney. 

STATEMENT OF FRED TENNEY, PRESIDENT, SOUTHWEST 

BUSINESS & INDUSTRY REHABILITATION ASSOCIATION, 

SCOTTSDALE, ARES. 

Mr. Tenney. I represent an organization and indeed a system 
that not only says we can provide successful rehabilitation services 
to recipients, but more significantly, we have. No longer should we 
assume a passive role in the service delivery continuum. We have 
demonstrated consistently Ihat we have the level of sophistication 
and accountability to successfully provide return-to-work services. 

The system I allude to is commonly referred to as the PWI, or 
Projects With Industiy model. This is a system of vocational place- 
ment that has been in place for well over 10 years and involves 
business and industry in the direct placement of handicapped peo- 
ple. 

No longer must we rely on speculation that a large number of 
persons with disabilities wants to and can work. In the most recent 
contract we had with the Social Security Administration Project 
Network, we demonstrated retum-to-work interest beyond any rea- 
sonable doubt. Of the more than 13,000 postcard solicitations made 
to the Social Security recipients, more than 2,000 returned their 
cards, indicating their interest in pursuing employment. The Social 
Security Administration had expected a response rate of 3 to 6 per- 
cent. Southwest Business & Industry Rehabilitation Association ex- 
perienced a 16-percent return rate. 

In fact, so many people volunteered to participate in our return- 
to-work effort that we had to shut off solicitations early and deny 
access to the research project. In short, there was no shortage of 
interested applicants from the Social Security disability rolls want- 
ing to participate in a retum-to-work program — not speculation — 
documented fact. 

The bottom line, at least as far as we carried it, was that 540 
participants entered our project, and more than 160 were placed in 
employment. These results are consistent with the four other 
projects we conducted for the Social Security Administration. 

There is sufficient data in the results of the research and dem- 
onstration projects conducted by the Social Security Administra- 
tion. In fact, they conducted 28 initial RDP projects, 110 projects 
under RDPs 1, 2, and 3, and 6 projects within the Project Network 
system. 

Thank you. 

[The prepared statement follows:] 
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TESTIMONY FOR SOCIAL SECURITY SUBCOMMITTEE 
OF 

HOUSE WAYS AND MEANS COMMITTEE, 
REPRESENTATIVE JIM BUNNING KENTUCKY, CHAIRMAN 

PRESENTED BY: 

FRED TENNEY, 

PRESIDENT, SOUTHWEST BUSINESS INDUSTRY AND REHABILITATION 
ASSOCIATION (SWBIRAi 

Good morning. My name is Fred Tenney. I am President of SWBIRA a not for profit 
organization located in metropolitan Phoemx, Az. Our primary nrission is to provide 
"return to work services" to the disabled population. We are a small company with less 
than 50 employees. I have been personally irrvolved in this field of rehabilftatron fijr 30 
years. Specific to this subconmnittee we have been the recipient of 6 SSA grarrts and 
contracts. SWBIRA has often been refiared to by SSA staff as their "flagship provider". 
Most recently we were the contractor for the "Ptrjvider Modd" in their Project Network 
initiative. I welcome the opportunity to share some thoughts with the people who have 
the power and resporrsiliility to make a cfaatrge. 

The House Report on CAREERS Act rightfully concluded that the public rehabaitation 
system has not demonstrated enough overall success in serving the Social Security 
recipients to warrant contharing the status quo. M ai nt ai ning a s^regated system of 
rehabaitation will allow the public vocational rdiabflitation system to remain insulated 
from scrutiny and acrzHrrrtability. This system has m ai nt ai n ed a dependence on process 
or form over substance. To the degree you are satisfied with the public rehabaitation 
system you should be ertcouraged to keep it, however a healthy dose of competition 
would be welcomed by all concerned. I suggest ever so strong that you allow the 
private sector providers to participate m the rehabaitation system. This would not only 
allow for the free market to surfice but also ft would empower consumers in this process. 
A responsible cost efiective ahemative to the status quo is essential to this committee's 
objectives 

I represent an organization and indeed a system that not oidy says we can provide 
successful rehabaitation services to recipients but more agnificantly WE HAVE. No 
longer should we assume a passive role in the service delivery continuum. We have 
demonstrated consistently that we have the level of sophistication and accountabflity to 
successfully provide return to work services. The system I alluded to is commonly 
referred to as the PWI[ Projects With Industry] model. This is a system of vocation^ 
placement that has been in place fijr over 10 years and involves business and industry m 
the direct placement of handicapped people 

Fewer than 1% ever leave the roles fi>r work. This despite dramatic changes in medical 
technology, improvements in the l«*al tights aflecling access to the work place and a 
broader public and employer support for people with disabihties in the work place. 


However, no longer must we rdy on speculation that a large number of persons wdth 
disabilities want and can work. In the most recent contract we had with SSA, Project 

Network, we demonstrated return to work intaest beyond any reasonable doubt. Of the 

more than 13,000 postcard solicitations made to SSA redpiaits more than 2,000 returned 
their card indicating their imerest in pursuing employment. SSA had an expected response 
rate of 3 to 6 per cem. SWBIRA experienced a 16 per cent return rate. In fact so many 
people volunteered to participate in our return to work effort that we had to shut off 
solicitations early and deny access to the research project. In short there was no shortage 
of interested applicants from the SSA disability roles wanting to participate in a return to 
work program. Not speculation. . . documented 6ct. The bottom line, at least as far as we 
carried it, was this : 540 participants entered our project and more than 160 were placed m 
employment. These results are consistent with the other 4 projects we conducted for 
SSA There is sufficient data in the resuhs of the research and demonstration projects 
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conducted by SSA. In fact they conducted 28 initial RDP projects, 1 16 projects under 
RDP's 1, 2, 3 and 6 projects in Project Network, 


Significant observations of SWBIRA’s case managers when dealing with SSA beneficiaries 
were that the most successfully rehabilitated participants were those that had the best 
&mily support and those who were married and had children. The type of impairment 
impaaed on successful outcome as well. Clients with less severe, physical disabilities- 
such as cardiac, back, and musculoskeletal — were less difiScuh to work with as compared 
to clients with mental disabilities. Furthermore, within the subgroup of mental 
impairments, those clients who were self-refered as opposed to those who were involved 
in the mental health system, had more positive outcomes. The most difficult subgrxmp to 
serve were substance abusers. 

When asked to characterize the typical aiccessful cliem that is most likely to be 
rehabiUtoted I give the following example: He's the 40 year old man who is married and 
with children. He once worked but through circumstances no longer is employed. The 
system somehow made him dependent and in fact a ward of the govetiunent. The system 
forced him to prove he was to impaired to work. .. ever. He has spent several years on 
the roles and has perpetrated the myth to himself, his family and his fiiends that work and 
all the self worth it carries with it are beyond his grasp. He has had to explain to his wife 
and children why they carmot afford the school pictures this year and answer the questions 
from his children's playmates as to why their dad doesn't work. He's confused and 
somehow thinks that maybe, just maybe, with some help and titore importantly guidance 
he just might be able to "do something". And, if he hears about us, and if we have room 
for him in our program, and if he gets the atnily support he needs, and if he is realistic and 
doesn't give up, and if all the pieces fit he will go back to work again and once again hold 
his head high and buy those school pictures. 
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Chairman Bunning. Thank you, Mr. Tenney. 

Mr. Start. 

STATEMENT OF STEPHEN L. START, CHIEF EXECUTIVE 

OFFICER AND PRESIDENT, SX.. START & ASSOCIATES, INC., 

SPOKANE, WASH. 

Mr. Start. Mr. Chairman, members of the subcommittee, I 
would like to thank you for the opportunity to discuss with you 
today ways to significantly increase the number of individuals who 
leave the SSDI rolls to return to work and self-sufficiency. 

My name is Steve Start, and I am the chief executive officer of 
S.L. Start and Associates. S.L. Start is one of the largest providers 
of residential and emplo 5 nnent support services for people with dis- 
abilities in the Pacific Northwest. We were one of the original 
Social Security-related retum-to-work projects and have been in- 
volved in the national Project With Industries effort for the past 20 
years. 

There are four key stakeholders in the retum-to-work effort: peo- 
ple with disabilities, employers, providers of retum-to-work serv- 
ices, and the Social Security Administration. 

A successful retum-to-work effort requires that key features are 
included to build upon the strengths of each stakeholder and to 
minimize their fear of participation. 

Studies indicate that 15 to 40 percent of the people on the dis- 
ability rolls would return to work if given the opportunity. Many, 
however, are highly fearful of losing their medical benefits. They 
also want to achieve active participation in developing and imple- 
menting their rehabilitation plan, using professionals as 
facilitators, but not as controllers. They lack the personal connec- 
tions necessary to access employment. 

Some may best be returned to work after specific vocational 
training. Many, however, can benefit from employer-based training 
initiatives such as those developed by the 100-plus Projects With 
Industries across our country. 

Employers are concerned about economic survival and getting 
the job done. The key qualities they look for in hiring people are 
people who display positive attitudes, work habits, and a willing- 
ness to learn. Secondary in importance are basic literacy skills fol- 
lowed by specific technical skills. Prior work history or personal 
references are critical in assessing work habits. Over 80 percent of 
employees terminated nationally are terminated because of poor 
work habits, not because of lack of skill. 

Some critical factors about jobs: Over 70 percent of the net job 
activity in our country occurs in small, medium, and startup com- 
panies. Only a small percentage are in Fortune 500 companies. 
Less than 12 percent of the job openings nationally are posted with 
public employment agencies such as employment security. Approxi- 
mately 80 percent of the jobs filled nationally are through word of 
mouth or personal relationships in the community. Employment ex- 
perts dub this phenomenon “the hidden job market.” 

Employers provide more training to more people than all the 
trade schools and universities in our country combined. The place- 
ment rate for employer-based training is incredibly high. 
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The use of OJT and tax incentives increases access to jobs, and 
access to jobs that require more than entry level skills and pay 
higher wages. 

Projects With Industries, vocational rehabilitation firms, and re- 
habilitation facilities exist in the vast majority of communities 
across our country. They are well connected in their employer com- 
munities, with ready access to thousands of jobs. Many of these 
providers are ready, willing, and they are able to participate in a 
return-to-work effort for people on SSUl. 

Unfortunately, current plans being considered by SSA to pay pro- 
viders only after people have come off the rolls is financially impos- 
sible for the vast majority of these providers. Such an approach will 
provide very limited choice for consumers and will fail to access the 
small and growing employers within our communities. 

In the process of attempting an approach that is doomed to fail- 
ure, the trust fund will literally lose billions of dollars of lost oppor- 
tunity costs. 

Many providers will actively participate in an approach that 
shares some risk by paying for milestone performance outcomes in 
combination with long-term payment for keeping people off the 
rolls. 

On behalf of the retum-to-work group, we desired a national 
phase-in model that implements a full-scale national return to 
work over a 7-year period of time. We have used a milestone model 
of performance payments that incorporates all the key features I 
have mentioned. We then developed a computer model to assess 
the cost benefit and outcome performance of this initiative. We 
used outcome assumptions that came directly from research 
projects sponsored by Social Security. We believe the assumptions 
to be realistic and conservative. 

The model results indicate that such an approach would be high- 
ly cost effective. Over the 7-year implementation period, it would 
result in over 400,000 people coming off the rolls, at a total saving 
to taxpayers of $43.5 billion over a 10-year period, with a benefit- 
to-cost ratio of $10.17 saved for every $1 invested. 

The key ingredient to an active and successful national model is 
a clear directive from the Congress to proceed. We ask that you 
move forward with such a national initiative. The sooner we pro- 
ceed, the sooner thousands of people can return to self-sufficiency, 
and billions of trust fund dollars can be saved. 

Thank you for your attention to this matter. 

[The prepared statement and attachments follow:] 
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Tesdnxmy of Stq^ien L. Start 
to 

The SubcOTimittee on Social Security 
House and Means Committee 
Public Hearing of August 3, 1995 

Mr. Chairman and Members of die Subcommittee: 

Thank you for providing me the <q)potHiiiity to discuss with you today the development of a 
Retum-To-Wotk Program that will assist indhndnals on the Social Security Disahility rolls return to 
gainful employmoit I have been involved in the provision of vocational rehabilitation, 
employment placement, and supported resMratial living smvices for people with di^ilitira for past 

23 years My company provides services in die states of Washington, Oregon and Idaho. Dunng that 23 
years 1 have managed in excess of 300 grants and contracts focused on developing and providing 
innovative approaches to assist individuals vrifli significant barriers to employment, to maxa^ then 
ability to engage in employment activities fliat will provide a stable and desirable standard of livmg. 1 
have also designed, developed, and operated mmiraous programs to assist disabled people to Irave 
institutional settings and five indqtendenfly in tbeir communities. Services we have provided have been 
funded through a wide range of contract relationships wifli a broad array of govmnment agencies. A 
small sample would include Social Security Administration, Rehabilitation Services Admimstration, 
Department of Labor, and Department of HEW at tito Federal level. Many of our contracts are with 
agencies of the State and local GovermnenL A project fliat I am especially proud of and ftom which 
have learned many lessons about Retunr-To-Work ptrtotices is the Inland Empire's Projects With 
Industries. Out Projects With Industries 0*WI) is part of a national initiative funded under the 
Rehabilitation Services Administratirm that has resulted in the development of a national rietwork of 
projects that represent an activity partnership betwem rehabilitation, letum-to-work organizations and 
the private industry. For the past 2tH>lus years, PWI across the country have provided the most cast 
pffi.r.tive outcome-based, Retum-To-Work effort of any initiative in our nation that 1 am aware of which 

has been undertaken by the pubUc sector. My firm participated very actively in the Research and 

Demonstration Project (RDP) found by Social Security Administtation (SSA). Later m my testimony, 1 
will share with you some important lessons that I and others have learned ftom PWI expenence and 
participation in the Research and Demonstration ProjerU process. 

In testimony today, I want to focus cm what we in the field of Retum-To-Work have leam^ over the 
years about the four stakeholders in this process. Namely employers, people wifo disabilities, providers 
of service and the Social Security Administration. I will then focus on the implications of those lessons 
for policy’and program develoimient, and finally outline for you a cost-effective approach to a National 
Retum-To-Work effort that draws on the lessons that we have learned ftom the stakeholders. 

WHAT WE HAVE LEARNED 

About People with DbabUiUa in KelatUm to the Job Mariet; 

Many individuals even wifli severe disability rinceiely want to Retum-To-Work, take control of their 
own lives and be productive self-sufficient crtizens. Various studies have indicated that finm 1 5 to as 
high as 40 percent of those on the Social Security rolls would like to return to employment. 

Want to have a choice of providers, mefliods of Retum-To-Work and type of the occupation they pursue. 

Want to be able to exert real and meaningftil control over their Retum-To-Work effort and their lives. 

A significmt percentage of people on the rolls carroot return full-time employment and desperately need 
income and medical support 

Are very fearful of loosing flieir medical support. Hiis fcar transmits into placement counselors, mental 
health professionals, and social wrxkers u*o interact with these individuals to such a degree that the 
service community wifi often help disabled perrle strategize ways to maximize their personal income 
while avoiding the loss of benefits. Couttselittg staff are placed in the untenable situation of asking 
someone to essentially risk their lives to purstK errrployment that rrray turn otrt to be temporary. 

Most individuals with disabilities lack the specific skUl and knowledge nece^ to adequately seek out 
and obtain employment in the competitive worirplace. The behaviors and attitudes that are required for 
an individual to secure Social Secmity benefits arc tire exact opposite of the l^viors and attitudes 
required to convince an employer that the irrdivirlrtal is the right person for a job. The cirrrent eligibility 
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system requires a focus on disability, inability, and dependency. Employers are looking for independent, 
positive, and upbeat employees vvlio focus on what th^ can do not what they can't do. 

Without Retum-To-Work assistance the CToployment rate for people coming off the rolls will continue to 
be incredibly low. 

The onset of disability and the system to access benefits is often demoralizing and inadvertently takes 
away fiom the individual a sense of self-confidence and focus on goal-oriented, productive behavior, 
essential to obtaining and retaining employment. 

Some individuals believe that, as a r«ult of the Americans with Disabilities Act (ADA) and Affirmative 
Action, employers have an obligation to employ them, and that fear of government intervention will 
motivate anployers. Using the ADA as a threat to gain access to employment for a specific individual 
virtually guarantees that an employer will not hire that person. 

Many people believe that, to compensate for their disability, they must have highly developed expenses 
and specific vocational skills to compete effectively in the work force. 

Many people with disabilities tend to believe that employers basically do not like people with 
disabiliti^ and are concerned only about the bottom line and require significant financial incentive to 
motivate the employment of people with disabilities. 

THINGS WE HAVE LEARNED ABOUT EMPLOYERS 

The primary motive or objective of most employers is to get the job done; operate a healthy, positive 
work environment and produce a reasonable return on investment. While profit is an important 
consideration and essential to survival, many businesses, e^)ecially smaller businesses, started because 
of the employer's personal attachment to the profession or interest in producing particular goods or 
services. 

Employer’s primarily want to hire employees who display a positive attitude, have good dependable 
work habits, the ability to work as a team player and display a willingness to learn. Individuals, whether 
disabled or not, who appear to be litigious in their £q)proach are avoided at all costs. Some employers 
are willing to make significant levels of accommodation to facilitate the productivity problem 
encountered by a person with a disability if they display the work habits previously mentioned. 

Many employers take pride in their corporate citi 2 »nship and their ability to assist disabled people to 
become productive and gain independence from the tax dole. 

Employers are highly intimidated by and afiaid of large government ^encies siwh as Employment 
Security, The Department of Labor, and Vocational Rehabilitation, etc. Employers feel such 
organizations do not understand value or appreciate the private sector and stand ready at a moment's 
notice to trigger legal action if something goes wrong with the employment of a disabled individual or 
other protected classes of employees. The vary programs and laws we have created to help individuals 
with significant barriers to employment, gain acceptance into employment have created what is 
perceived as an immense threat to business. This phenomenon may explain why, since the enactment of 
the ADA there has been essentially no net gain in employment in our country for people wth 
disabilities. 

Some policy makers and advocates believe that the key to employment is targeting large Fortune 500- 
style companies. The reality is that over 75 percent of the net job activity in the United States comes 
from small and medium-sized employers. Employment experts have dubbed this the invisible job 
market. Eighty percent of those jobs are filled by informal word-of-mouth and through personal 
relationships within a local community. Less than 1 5 percent of the job openings available nationally 
are posted with public employment agencies. 

Employers provide more job training to more individuals than all the vocational-technical schools and 
universities in our nation combined. 

Tax incentives and on-the-job training dollars are useful tools, especially with middle-sized and large 
employers, in helping individuals obtain employment. Some employers are more focused on getting a 
good employee, dependable follow up and a honest relationship with the Retum-To-Work provider, and 



337 


will choose not to utiii 2 e such incentives because of their fear of government intervention in their daily 
affturs. 

Employers and disabled onployees sOTietiiiies rdy on die Rehiro-To-Woric Provider as mediator to help 
solve problems and decrease the chances of litigatioiL If for example ajob simply doesn’t work out for a 
person, a good provider will quickly fecilitate transition into a new job somewhere else. The disabled 
employee avoids financial harm and the en^Ioycrs chances of facing litigation are greatly decreased. 

There is a significant movement on the part of employers in this country to move away from weil- 
fimded benefit packages for full-time employees toward use of part-time employees who receive little or 
no benefit paclige. While diis tendency disturbs me on a personal level, it has create opportunities for 
people with disabilities to enter die job market and gain experience. This phenomenon could be 
especially useful if a woridng mechanism is in place to allow beneficiaries to sustain their benefits. 

Some of the most successful PWTs have aligned themselves with temporary employment agencies to 
capitalize on this opportunity. 

Organized labor has woriced as a consistent stq^xirter over the past 20 years of the PWI employment 
initiative and, in many cases, has actually taken die lead in building the bridge between people with 
disabilities and the employer community. 

Many, especially large employers, have cmne to the realization that disability and its related 
unemployment is extrrancly ejqiensive. Such enqiloyers are developing the internal capacity to do job 
station modification and rcdmtd>-WOTk interventions. These efforts may off set some of the growth in 
utilization of the SSDI system. More over, it provides a mechanism inside of industry to link to a 
Retum-To-Woric program for those cunendy on the rolls. 

WHAT WE HAVE LEARNED ABOUT PROVIDERS OF REHABILITATION AND RETURN- 
TO-WORK SERVICES: 

The vast majority of professionals enqiloyed in diese fields entered dieir profession out of a sincere 
commitment to help people widi disaHlides maximizB their ability to be self-sufficient in our society. 
Most counselors possess a sincere intoest in die welfitre of die disabled individual and, if placed in a 
situation where welfere of the client is pitted directiy against the potential fot their company to secure 
profit, will air on the side of the client 

The provider community across the country has developed a highly refined set of skills to evaluate 
individuals employability, develop cost-effective Retum-To-Work plans, and methods to reengage 
people in competitive employment Uofiutunately, many state woriemen compensation systems efforts 
have focused vocational rdiabilitation professicmals on onpirically detomining on p^r that disabled 
people are ready to return to employment OiUcmnes have not focused on return to gainful 
employment This phenomenon gete pec^le off the state wirimens compensation rolls but doesn’t 
return people to work. It also results in the devdt^ent of statistical surveys across our country that 
significandy understates the power of rdiabilitatum to actually return people to gainful employment. 

Providers are ready, w illing, and able to parti^nte in an effective Rettim-To-Work effort for SSDI 
beneficiaries. Unfortunately, the current initiative by tbe Social Security Administration to "level the 
playing field" with private providers and state vocaticmal rehabilitation agencies is more artificial than 
real and will not attract sig nificant levds of providers to die Rctum-To-Woric effort. The current 
proposed method of paying for rebabilitatioa costs after placement, plus a percentage of profit, ignores 
the substantial cost of those that M in die rehabilitation process and would require substantial amounts 
of working capital. It places all the ride on the provider and &ils to level the playing field because the 
state vocatior^ rehabilitaticMi agencies are fiiUy funded for all their efforts, both successful and 
unsuccessful, throii^ the RehaUlhatioQ Services Administration. The reimbursement that they 
currendy receive upon successful terminaticMi fiom Social Security Administration is a bonus payment 
or profit for the state agency. If Congress were to truly create a level playing field and pay all expenses 
out of general fund re\CTues for attenqiting to lehaHlhate Social Security recipioits and then pay Social 
Security Trust Fund dollars for successfbl outcomes, thousands of providers would participate. Such an 
effort would be prohibitively eaqxnsive and would not r eprese n t a balanced approach of sharing risk 
between the Government, ^ provider, and die person with disability. 

Through the RDP inojects, wc learned diat returning beneficiaries to woric is hard work but 
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doable. Successful projects would place 5 to IS percent of those originally contacted at the SGA level 
of employment 

Event a 5 percent placement rate, RTW is highly cost effective, and is more than a ten fold improvement 
over the current practice. 

Beneficiaries participating in the GDR process seem to display a significantly higher employment rate 
than the general caseload or applicants. 

Providers across die country are willing to participate in milestone'-based payment systems that focuses 
on a combination of outcomes and savings to the Trust Fund. Literally thousands of Retum-To'Work 
rehabilitation counseling firms, woiicer compensation, rehabilitation professionals. Project With 
Industry, and rehabilitation fiicilities are in place and process the basic prerequisite still to participate in 
a National Retum-To-Woric effort. 

Social S^urity Adminis tration is currently reviewing another strategy that would pay providers a 
percoitage of the savings to the Trust Fund after a person leaves the rolls. Such rear-end loaded 
strategics vrould place impossible operating capital requirements on providers. Only very large 
providers could even consider participation. 

Many providers throughout the country especially PW! operators and private worker's compensation 
firms have very well-established relationships with literally thousands of employers throughout our 
country. They jnovide immediate, r^ily available access to small-middle-and large employers 
throughout the entire economy. 

WHAT WE HAVE LEARNED FROM WORKING WITH SOCIAL SECURITY 
ADMINISTRATION 

The vast majority of ^ployees we have worked with in the Social Securi^ Administration, both locally 
and at the national level, are hard woridng, intelligent, and dedicated. They possess a sincere and heart- 
felt commitment for people with disabilities and shoulder a serious sense of responsibility towards the 
trust funds that they adnrinister. 

By design and practi^, the Social Security Administration and its staff know very little about the 
specifics of Retum-To-Woric. Their corporate culture has been designed around the mission of 
protecting those who, as defined by the listings and regulations, are incapable of work. 

Lessons learned by vwU intentioned research conducted, under the Research and Demonstration Project 
and ProjwJt Network, experiences a very short memory cycle within the agency due to personnel moves 
and are not widely distributed or understood. 

The very nature of the experimental model drives the cost of projects substantially and tends to retard 

their pr^uctivity. It seems clear, hovrever, that the research and demonstration projects have shown 
that, vsdiile SSDI recipients pose significant challenges, they can be returned to work in significant 
numbers by utilizing private oiganizations and networics within local communities. 

The well-intentioned tendency of the agency to prove unequivocal through scientific study, the hows, 
whats, whens, and wheres of a successful Retum-To-Woric effort wiU never, given the nature of Retum- 
To-Work, itself be truly suc^ssful. The fact that much employment happens wifiiin the hidden job 
market, is the result of relationship^, attitude, and motivation moves the implementation of successful 
programs into a subjective realm t^t defies empirical analysis. While the research we have conducted is 
useful, waiting for clear decisive answers from a research model before implementing a National Retum- 
To-woik effort will result in literally tens of billions of dollars being lost through missed opportunity. 
Literally hundreds of thousands of individuals w4k> could be returned to substantial, gainful activities 
will be left to sit in idleness and dependency \ririle we engage in a never-ending effort to empirically 
prove wl^t people in toe Returo-To-Woric and placement field have known for years. 

SSA reticrace over toe years to move forward with a more aggressive approach to Return- To- Work is, 
in part, a response to fear of retaliation and criticism from Congress and others, if such a decision is not 
based upofksolid, documented, statistically significant findings. 
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IMPLICATIONS FOR THE DEVELOPMENT OF AN EFFECTIVE AND COST- BENEFICIAL 
RETURN-TO-WORK PROGRAM 

People wilh disabilities: 

To assist those who have a sincere interest in returning to work we must provide a safe and 
understandable protection of medical benefits. The program must encourage and develop individual 
consumer choice and control throughout all aspects of the Retum-To-Work effort The effort must be 
grounded in organizations that have existing relationsbips with small, medium, and large employers in 
every community of our country. Counseling and case coordination must focus on the ability to instill 
positive woric habits and attitudes in guiding people back to employment Programs must help 
individuals package themselves in a way that is desirable and nonthreatening to the employment 
community. The system must provide incentive for providers to develop service plans and move 
individuals quickly and effectively toward Return-To-Work, and also provide long-term, ongoing 
support to assist individuals in retaining employment and developing a positive career ladder approach. 
Emphasis on simply finding individuals jobs will not result in a long-term positive effect of keeping 
people off the rolls. 

The program must provide adequate siq^rt to fecilitate tr aining , both on the job and to a lessor extent, 
in specific technical school or college settings. The model must be designed to ensure that people with 
disabilities are responsible fi>r following through on their Retum-To-Work plan and enablers of their 
own success. Each individual should participate and have active control in the development and sign off 
on a retum-to-wotk plan that ctmtains ^tecific employment goals both long-term and short-term, specific 
objectives necessary to readi those goals and an individualized economic analysis of the individuais plan 
to demonstrate the plans ability to move the person toward financial self-sufficiency. 

The use of time, limited benefits coiqjled wifli an active dynamic Retum-To-Work program should serve 
to refocus some beneficiaries attention fiom proving life-long disabilities to a focus on obtaining self- 
sufficiency. If, however, time-limited benefits are implemented without a viable retum-to-work effort, il 
may backfire and result in individnals solidi^ring and perfecting their case for life-long benefits. 

Employers: 

The Initiative must include providers of service who have a direct, ongoing relationship with employers 
of ^1 sizes throughout our economy. Employer incentives should be available to assist in the cost of 
training and job modification. While all employers may not utilize these benefits, they serve to attract a 
large segment of marginally interested employere who will not otherwise participate. The retum-to- 
wotk effort must be viewed as a method to assist employers in being good corporate citizens and not be 
used as a method to threaten and intimidate employers into employing people with disabilities. A 
negative approach will guarantee rrtter feilrrre. 

Providers: 

The initiative should u tiliz e reimbursement methods that place heavy emphasis on rewarding outcomes 
and provide some incronenlal p^ent for completion of milestones such as-the development of a 
tnutually agreeable Returo-To-Work plan, obtai^ and retains employment for a reasonable period of 
time, reaching SGA/coming off the rolls, and long-term payment (3 to 5 years) for keeping individuals 
off of the rolls. Such a system should be designed to encourage providers to find initial jobs that provide 
stair steps to more long-term, carem'-oriented employment and provide the incentive to encourage 
ongoing support of the individual to ensure the maintenance of employment. Approximately 80 percent 
of people who lose jobs in our economy do so because of poor work habits and "bad attitude." The 
payment system must encourage providers to deal with these and ancillary issues that have a dramatic 
effect on long-term employability. 

The primary measure of program quality should be a job that is chosen by the consumer that provides a 
level of support financially, intellectually, and otherwise that is acceptable tn rhe Attempts to 

exter^ly detoe quality by imposing processes, approaches, or income levels to employment will retard 
itidiyidual abilities to Retum-To-Work, limit their access to jobs that provide a platform for reentry, 
diminish individual choice, and, in affect, say that people with disabilities are incapable of making their 
own informed decisions. 

Quality assurance monitoring should be in place that ensure that funds are spent for allowable outcomes, 
and that individuals are offered a full array of providers to develop their plans, have meaningful 
employment options, and exercise power and choice throughout the Retum-To-Work effort The 
initiative must encourage the development of local and regional networks that maximize access to the 
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hidden job market and existing training and support services within local commxmities. Provider should 
have built in quality improv^ent programs, have public report cards done on a semi-annual basis, 
conduct standardized satisfaction surveys published in their report card, and be reviewed periodically by 
an external quality assurance team. 

SUMMARY OF A NATIONAL IMPLEMENTATION MODEL 


The following summary represents an overview of an implementation model for the development of a 
full-scale, Natioiial Retum-To-Work effort stage over a seven year period. The model attempts to 
establish a balance in dealing with the needs of all tite stakeholders, balance risk across all partners and 
is based on demonstrated outcomes &om a recent Research and Demonstration Project and Project 
Networic. The model produces results that are highly cost-effective. The model incorporates 
performance-based milestones and incentive payments for keeping individuals off the rolls. This 
payment method.substantially limits the trust fimds financial exposure in developing this effort and 
essentially assure that SSA does not end up buying process instead of outcome, it is also designed to 
ensure that even widt very conservative or poor results, SSA would receive a positive cost bwiefit fiom 
their investment in the retum-to-work effort. It is presented a a plausible balanced approach but not 
intended to be vievred as die finished and final product The model has been designed as part of the 
Retum-To-Work groiqi's initiative to stimulate aggressive pursuit of an effect on Retum-To-Work 
programs for Social Security Beneficiaries. 

FULL NATIONAL IMPLEMENTATION MODEL 

This full national implementation scenario is broken into four phases that progressively increase the 
degree of sophistication and the volume of services provided. It looks at die provision of services to 
applicants, CDR's, and general caseload. Different assumptions were used in computir^ enrollment and 
success rates for each of diese discrete populations. Cost benefit savii^s are calcidated over the ten- 
year-average iifo of a case as currendy reported by die Social Security Administration. The model 
includes costs for expanded medical cover^e, support costs, training costs, and employer incentive. 

Overview 

Phase I - Preparation Phase 

Objective : « Complete basic regulatory development referral mechanism design and set up initial 
provider netvrork to begin RTW services. Establish four tier implementation and refinement plan, one in 
each quadrant of the country should use ADP/Project Networic or PWI who have experience for this 
task. Notify public change is coming. Disability does not equal unemployability and/or retirement. 


Timeline - 1 year 

Total elapsed time - 1 year 

Key Activities 

• Set up consumer, employer, provider network, and oversight committee. 

. Develop fee-for-outcome guidelines. 

. Solicit vendor fitim R.D.P. Group, Project Network, P. W.I., State Certified Facility 
Programs, State Certified Injured Worker Programs. 

• Develop self placCTient model, not requiring provider. 

• Set up initial referral mechanism. 

• Develop agreemrats with providers. 

• Develop tracking system/M.I.S. 

• Develop necessary regulations. 

• Begin ^velopment of applicant screenii^ tool. 

- Orient SSA staff. 

• Develop National Public Relation Campaign Strategy and initiate. 


Service Enrollment Levels 

Per Year 


Applicants N/A 

CDR N/A 

General Carload N/A 

Youth N/A 


Total Retum-To-Work 
(SGA) Off Rolls 


Phase Total Cumulative Total 

All Phases 
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Overview 

Phase 1 - fcniiKniiein 
Totals - Fin »"<-i«l Snmmarr 
Net Cost Trust Fund Current Hiase 
(500 Public Relations, 300,000 SSA) 

Public Relations Costs 

Trust Fund Savings Reinvested Annually in RTW 

Savings to Federal Budgd 

(Over 10 years - Cumulative Program) 

Benefit/Cost Ratio (Federal Budget - Over 10 years) 
Benefit/Cost Ratio (Excluding FICA & FOTA) 
(Total Savings/Inremenlal Cost) 


800,000 

NA 

NA 

NA 

NA 

10.17 for every $1 invested 


Overview 

Phase IT - Ohyective 

Initiate Prnpram - Develop nationwide service delivery capacity with emphasis on getting people back 
to work who are medically stable and need support the least ("creainmg") and deals with malingerers. 
Provide opportunity for youOi to seek employment and avoid disability syndrome. Begin changing 
public expectation away fiom disability equals unemployability, toward everyone can participate in 
some level of gainful activity, hfinimize need for incremental funding increase to initiate program. 

Timeline - 2 years 

Total el^jsed tune > 3 years 
Key Activities 

. Presidential Congrcssicmal Announcement of new direction. 

. Initiate public relations campaign within agency and with local communities. 

• Notify prospective partidpante. 

. Initiate rcfenal systen. 

. Test rcfOTal system wiA Project Network providers, R.D.P. and P.W.I.’s - first year. 

. Expand referrals second year to fecilities, state certified providers, individuals. 

• Focus outreach to CJD.R., Youth. 

. Implement ptovidCT payment system. 

• Implement monitctting system. 

• Develop aiTtnmatpH ^licant referral and screening system. 

. Beta Site implemaitationofapplicant RTW Referral System. 

. Coortiinated national public relations campaign. 


Service Provided Ja 

Per Year 

Phase Total 

Cumulative Total 
All Phases 

Applicants 

0 

0 

0 

CDR 

178,200 

356,400 

356,400 

General Caseload 

15,000 

30,000 

30,000 

Youth 

fi 

0 

0 


193^00 

386,400 

386,400 

Total Retum-To-Woric 

(SGA) Off Rolls 


132,241 

132,241 


Totals - Fina ncial Snmmarv 
Net Cost Trust Fund Current Phase 
Public Relations Costs 

Trust Fund Savii^ Reinvested Annually in RTW 
Savings to Federal Bu^et 
(Over 10 ycars-Cumulalive Program Nominal $'s) 
Benefit/Cost Ratio 
(Federal Budget - Over 10 years) 

Benefit/Cost Ratio (Excludii^ FICA & FUTA) 
(Total Savings/Incranental Cost) 


883 million 

2.4 million total 
0 

1 1 .4 billion 

$12.88 saved for every $1 invested 
10.17 for every $1 invested 
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Overview 

Phase Ill-Objective 

FTpansinn/Refincment - Expand number of providers, refine processes, serve more difficult to serve, 
extend services to select applicants, increase service capacity to full operating, steady state level. 
Continue to reinforce with the Public the expectation of employability of our disabled citizens. Operate 
RTW services exclusively out of savings to trust fimd from prior yeai^s efforts. 

Timelin^ - 2 years 

Elapsed time - 5 years 

Activities 
. Implement 

. Focus on refinement of referral, follow-up, evaluation components. 

. Disseminate outcome and follow-up reports on all participating providers to clients and 
public fiom prior years. 

. Full National Implementation of applicant RTW referral system. 

. Presidential/Congressional progress report to the Nation. 

• Bring on more specialized services and services to small community providers. 

• Maintain public relation campaign. 



Per Year 

Phase Total 

Cumulative Total 




All Phases 

Applicants 

6,250 

12,500 

12,500 

CDR 

178,200 

356,400 

712,800 

General Caseload 

30,000 

60,000 

90,000 

Youth 

0 

0 

Q 


214,450 

428,900 

815.300 

Total Retum-To-Work 



(SGA) Off Rolls 


146.787 

273,518 

Totals - Financial Summary 



Net Cost Trust Fund Current Phase 


0 

Public Relations Costs - 


2 million'lotal 

Trust Fund Savings Reinvested Annually in RTW 

624 million 

Savings to Federal Budget (Over 10 years ■ 

• Cumulative Program) 

24.1 billion 

Benefit/Cost Ratio (Federal Budget - Over 10 years) 

12.88 for every $1 invested 

Benefit/Cost Ratio (Excluding FICA & FUTA) 


(Total Savings/Incremental Cost) 


10.17 for every $1 invested 


Overview 

Phase IV-Objective 

Full-Scale Operation - Service level optimized to return maximum number of people to gainful activity, 
continue system refinement. Public attitude focuses on ability not disability. Benefits considered 
temporary assistance for most people with disabilities, not a form of retirement 

Timeline - 2 years 

Elapsed time - 7 years 

Activities 

• Easier cases have been placed, providers seek out more difficult cases. 

• Continue to refine referral system. 

. Report on provider success for all prior periods. 

• Poor providers drop out 

. More highly specidized providers develop niches. 

. More difficult people being placed. 

• Provider increase effectiveness. 

• Rate of malinger applicant should drop. 

. RTW services become more efficient and effective, standards of performance evolve. 
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Overview 

Phii«g rv- fcontiBned^ 


Servipe Availahle To 

^ Per Year 

Applicants 10,000 

CDR 198,000 

General Caseload 120,000 

Youth 0 

328,000 

Total Retum-To-Woik 
(SGA)0£f Rolls 


Phflsft Total 

Cumulative Total 
All Pha.ses 

20,000 

32,500 

396,000 

1,108,800 

240,000 

330,000 

0 

0 

656,000 

1,471,300 

224,509 

486,401 


Totals - Finm eial SnmmarY 

Net Cost Trust Fund Current Phase 0 

Public Relations Costs 1.0 million 

Trust Fund Savings Reinvested Annually in RTW 1,170 million 

Savings to Federal Budget (Over 10 yeate- Cumulative Program) 43.5 billion 

Benefit/Cost Ratio (Federal Budget - Over 10 years) 12.88 for every $1 invested 

Benefit/Cost Ratio (Excluding FICA & FUTA) 

(Total Savings/Incremental Cost) 1®12 for every $1 invested 


CONCLUSIONS SECTION 

The key components to bring together an effective woridng partnership between people with disabilities, 
Retum-To-Work providers, employers, and the Federal Government are known and available. 
Methodology to return individuals to employment have been in practice for over 20 years and have 
demonstrated repeatedly that individuals with severe disabilities can be returned to gainful employment. 
Many individuals currenUy on the rolls are highly motivated to return to work and many employers are 
ready, willing, and able to provide jobs espeeiaUy if reasonable incentives ate provided to offset extra 
costs. The Social Security Administration has acknowledged die need for a Retum-To-Work program 
and has expressed interest in pursuing a mote aggressive approach. The key ingredient that is needed to 
bring together these essential stakeholders is a clear and decisive directive ftom Congress and the 
Executive Branch to proceed expeditiously with such a program. Private sector provide with 
substantial levels of experience ate also rrady, willing, and able to assist other partners in completing the 
design and implementing an effective program. 

We request tliat you give us and our other stakeholders the directive to move forward so that we may 
begin immediately to assist hundreds of thousands of individuals return to self sufBciency and initiate an 
effort to stop the economic hemorrhage that is currently being experienced by the Trust Fimd. We will 
assist you in whatever way possible to achieve these outcomes. Thank you for your attention to this 
issue and for requestu^ our iiqiut 
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Chairman. Bunking. Thank you, Mr. Start. 

I would like to start the questioning with Ms. Johnson. In your 
testimony, you recommend that the CDR review process should in- 
clude a consideration of all advances in the field of rehabilitation 
technology. Would you discuss this concept further and provide a 
few examples of what you mean and how it might work? 

Ms. Johnson. It has been my observation through the years, 
being both a rehabilitation counselor and coming through the sys- 
tem to become State director of the Georgia vocational rehabilita- 
tion agency, that many times over the last number of years, the ad- 
vances in the field of rehabilitation, and particularly in the field of 
rehabilitation technology, have made a significant difference in the 
capacity for individuals to be employed. 

Taking that into consideration, I have experienced examples of 
individuals who, 10 or 15 years ago, it was unreasonable to think 
that in Camilla, Ga., where I spent a number of years, that an in- 
dividual who needed family support could engage in employment. 
With the advent of technology, there are individuals in that com- 
munity today who a number of years ago could not have worked, 
stayed at home, and participated in their communities. Today, they 
are working. There are things such as computers that can be 
accessed by individuals who are visually impaired or blind, comput- 
ers that assist those with severe physical limitations to be able to 
participate in the work force, either from a remote site or directly 
onsite in the particular job. 

There have been advances in this field that I think need to be 
considered in making a determination as to whether someone can 
work or not. I do say that these have to be available, and that is 
a premise that has to be in place before it can be a part of that 
system, is that people have the proper supports to be able to en- 
gage in employment. 

Chairman BUNNING. Right now. State vocational rehabilitation 
agencies receive 100 percent of all referrals from the Stete disabil- 
ity determining agencies. What are your views concerning the pos- 
sibility for creating a level playingfield where State and private re- 
habilitation providers would be able to compete to provide services 
for SSA beneficiaries? 

Ms. Johnson. I will make an observation. I think there are 
things in place before we even address the issue of who is going 
to be providing it. The same disincentives are in place for popu- 
lations, regardless of what provider they go to to receive their reha- 
bilitation services. The same disincentives are there. 

I am the director of a State vocational rehabilitation program. In 
our State agency, we serve 1 in 11 people who are technically eligi- 
ble for vocational rehabilitation in our State today. We have en- 
tered into an order of selection to give priority to those with the 
most severe disabilities. Resources and the ability for agencies in 
the State are extremely pulled. We do not have the resources to ad- 
dress everybody. To open the market and give people choices I 
think is an issue we need to consider. However, at the same time, 
I think we need to be very careful to make sure that States have 
a comprehensive system, and in communities where there are no 
other options other than State vocational rehabilitation and those 
agencies, I think those need to remain in place and be viable. 
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So I am not saying exclusively one system or the other. I do 
think that there is a ball game for a wide variety of providers. 

Chairman Bunning. If the subcommittee were to write le^sla- 
tion that allows you to continue your program in Georma as it is, 
and also that allows private sector participation in rehabilitation 
programs so we can get a good mix with the best of both private 
and public sector rehabilitation programs going, can we get people 
back to work quicker? 

Ms. Johnson. I think options need to be there for both systems. 

Chairman Bunning. Mr. Young, you mentioned a risk/reward 
system which would pay rehabilitation providers based on savings 
to the trust fund. Payments would be made when an individual 
goes off the rolls and continue so long as the beneficiary does not 
return to receiving benefits. This payment would be based on a per- 
centage of savings to the trust fima. You point out the higher the 
percentage and the longer the duration of the payments, the great- 
er the incentives for the provider to accept the risk of providing 
services. 

While such a system seems like it would work for larger provid- 
ers, capable of absorbing the risk, wouldn’t smaller organizations 
be unable to participate, as they would be unable to absorb the 
risk? Do you see any way to remedy such a situation as this? 

Mr. Young. Clearly, a pure risk/reward system is geared toward 
large providers who nave deep pockets. That is why we agree with 
the return-to-work group that a milestone system would be able to 
bring in many, many more private providers, even the very, very 
small private providers, because the risk that they accept is small, 
because it is limited to the milestone that the provider and the 
consumer have agreed to meet on the way to emplovonent. 

The important thing is that we do not just pay tor service deliv- 
ery, that we pay for the milestones connected to that ultimate em- 
ployment outcome, and then enable the providers to follow along 
with the individuals to keep them at work. 

The problem with our system right now is there is no way for 
a provider to stay in touch with a person once he gets a job. It can 
take just a phone call, a piece of equipment, a negotiation with an 
employer, to keep a person in a job instead of having him cycle out 
of the job, fall all the way back into dependency, and then have to 
climb back out of that well again. 

Chairman BuNNiNG. You would like a followup system so that a 
provider can trace what he or she has successfully done with the 
employer, to see if there is reinforcement needed to follow up with 
that person in the job? 

Mr. Young. Yes, exactly. 

Chairman Bunning. Mr. Jacobs. 

Mr. Jacobs. Mr. Chairman, I have a gift for the subcommittee 
and the next panel — I pass. 

Chairman Bunning. Mr. Collins. 

Mr. Collins. Thank you, Mr. Chairman. 

Ms. Johnson, I liked your analysis of the three-pole tent. It kind 
of reminds me of this town, where we have a three-ring circus, that 
is, the House, the Senate, and the White House. 

I think No. 5 on your list of objectives is really the one that we 
are looking at most, and that is to ensure that the disability pro- 
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gram does exist. It bothers me to know that over the next few 
years, we are going to move about $1/2 trillion out of the old age 
pension over into disability. I will tell the chairman the same thing 
I told the President back in April; Social Security is my old age 
pension. I will say it again: Social Security is my old age pension, 
because I do not have the congressional pension, and my business 
does not have a pension. I have an IRA, and Social Security is my 
old age pension. 

Well, we want to make sure that they are there, and that is the 
purpose of these hearings. 

My question, though, to each of you who would like to answer 
this — I want to go back to the employer, because I think the em- 
ployer plays a major role in any type of disability employment. We 
have got to have an employer to hire these folks who need a job. 
What are the stumbling blocks for an employer in the current sys- 
tem? 

Mr. Watters. 

Mr. Watters. Mr. Collins, I share your view that the primary re- 
lationship here is not a bunch of rehabilitation providers with peo- 
ple with disabilities; it is an employer-employee relationship. There 
are some fundamental issues now that are of great concern regard- 
ing the basis of an employer-employee relationship agreement as it 
relates to a combination of entitlement benefit disincentives and 
the Americans With Disabilities Act. 

Employers have an immense cost of disability as it is now. Be- 
tween Workman’s Comp, costs, the cost of long-term disability, the 
cost of health insurance, the cost of accommodation under the 
Americans With Disabilities Act, there are estimates that range as 
high as 8 percent or more of the payroll cost of an employer that 
are related to disability issues. That actually constitutes a de facto 
structure in which people who are considering hiring people with 
disabilities may shy away from them when they know that that 
particular type of population has a high incidence of additional 
costs to them. 

Mr. Collins. We do not have a whole lot of time. What about 
the ADA? How does it impede an employer from wanting to hire 
someone who is disabled? 

Mr. Watters. It impedes because of the potential threat of the 
cost of the accommodation. We suggest that 

Mr. Collins. How about the threat of litigation based on termi- 
nation, should there not be a performance of productivity? 

Mr. Watters. That is another thought. 

Mr. Start. Mr. Collins, in our Projects With Industries, where 
we work in partnership with industry, we have found that by being 
there and developing a relationship as kind of a quasi provider 
with the employer, we can mitigate some of their fears over the 
ADA and retaliation. 

They are also concerned about getting people with a bad attitude, 
that kind of thing. That is one thing that frightens them a lot. We 
can help with that and counsel people. If they run into problems, 
we help people get a different job with a different employer. That 
reduces much of the stress that employers feel in terms of hiring 
people with disabilities. 
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Also, people with disabilities by and large are pretty poor at 
knowing how to look for jobs and present themselves. That is a 
major barrier to them. So the front that they present is often not 
the one the employer is looking for. 

In our model, we looked at providing OJT of $1,500 per em- 
ployer, $500 per person placed, for working on barriers, and a 3- 
year offset for FICA, a 50-percent offset, and with those kinds of 
incentives in place to bring in employers, it is still an incredibly 
cost-beneficial program to operate. 

Mr. Young. Mr. Collins, although there is some extraordinarily 
limited anecdotal evidence about cost of disability, brought on by 
the ADA, there is no empirical evidence that anybody has ever 
gone broke doing an accommodation or hiring a person with a dis- 
ability. 

Indeed, the ADA is set up so that you do not have to hire a per- 
son if the accommodation is an extraordinary expense. 

The only situation in which the ADA is any kind of factor in a 
negative sense is when a very, very small employer wants to hire 
someone with a very simificant disability. In our written testi- 
mony, we request that the ConCTess consider some tax incentives 
for very small employers to enable them to hire people with disabil- 
ities and to absorb that expense. 

But all in all, the ADA is the positive force behind Americans 
with disabilities going back into the work force. 

Mr. Collins. Anyone else? My time is running out; the yellow 


light is on. 

Ms. Johnson. In Georgia, we have the Subsequent Injury Trust 
Fund in our State, and I serve on that trust fund board. We found 
that that has served as an incentive in our State for people to hire 
people with disabilities, which does limit the exposure that you 
have to your Workman’s Comp, arena. Having served on that, I 
know that the fund has increased our options to get people with 
disabilities employed. 

Mr. Collins. Is it not true, too, that for a lot of people who be- 
come disabled due to a work accident, oftentimes there is a settle- 
ment reached, and they are shifted to the government disability in- 
surance? 

Ms. Johnson. Part of the offset clause in our State’s subsequent 
injury fund is that if the individual receives a settlement through 
Workman’s Comp., through the subsequent injury fund, that re- 
duces the amount of SSDI that is actually paid out to the individ- 
ual. That is a part of the settlement agreement. 

Mr. Collins. But it has shifted people 

Ms. Johnson. To the subsequent injury fund. 

Mr. Collins. Thank you. 

Chairman Bunning. Mr. Laughlin. 

Mr. Laughlin. Thank you, Mr. Chairman. 

Mr. Tenney, you talked about the success of the Projects With In- 
dustries and Project Network efforts that your company was in- 
volved with, and I noted in your testimony that in Project Network, 
160 people were placed in employment. How long ago were these 
people placed, and are they still employed; and also, did the project 
call for any followup with the clients to see if they believed they 
could or would continue in the job you helped to place them in? 
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Mr. Tenney. The people were placed approximately 1 year ago, 
maybe 16 months ago, up to probably 24-36 months ago. More spe- 
cifically to your question, there was no provision under the contract 
that we had to do followup services to the folks that we did place, 
so we have no way of knowing whether or not they are still em- 
ployed, other than the fact that the policy of my company is that 
if indeed one of the people we do place is unsuccessful, we will wel- 
come him back into our program and replace him at no charge. 

Mr. Laughlin. Well wouldn’t followup tell you whether your pro- 
gram was successful or not, because if they are all employed, or 
most of them, that would tell you it was a gp-eat success, and if 
they" are all unemployed, that would tell you it is not working. 

Mr. Tenney. Absolutely, it would. 

Mr. Laughlin. So you do not have any idea whether it is work- 
ing or not, because there is no followup. 

Mr. Tenney. Well, there was no provision for that in the con- 
tract. In order to follow up, you have to have some resources to pro- 
vide that service, and within the contract with Social Security, they 
did not provide us with the resources to do followup — only to do the 
placement. 

Mr. Laughlin. Well, to find out whether these people are still 
working, wouldn’t it just take a phone call, or is it more com- 
plicated than that? 

Mr. Tenney. That is pretty much what it would take, would be 
a phone call. We would usually follow up at 30, 60, and 90 days. 

Mr. Laughlin. Well, then, it would not take a lot of resources 
from the Social Security Administration to do a followup call. I 
think your statistics are good about getting people to work, but I 
think it would be important for us to know whether it is actually 
working or not. 

Mr. Tenney. I think it would be very simple to find that out, and 
that would be just to find out if they are still on the rolls. 

Mr. Laughlin. Yes. If they are still on the rolls 16 months later, 
that would probably tell you they were doing a good job and your 
program was working. 

I would like to know that, Mr. Chairman. 

Chairman BUNNING. I would, too, and Mr. Johnson also brought 
that to my attention. The followup, if people are put back to work 
through any contracted-out pro^am with SSA, is not there. 

Mr. Laughlin. That is the point Mr. Young was making. 

Chairman BuNNiNG. Yes. The followup is not there, and it does 
not take very much eflFort to trace whether someone who has been 
rehabilitated is now working, or if he is working 30 days, 60, or 90 
days later. When the subcommittee writes legislation, there will be 
something addressing that. 

Mr. Laughlin. Mr. Start. 

Mr. Start. On that issue, there is limited data available nation- 
ally in terms of long-term followup. As a provider, you cannot even 
provide services to many people after a 60-day closure. 

We did do a long-term followup study, however, about 10 years 
ago with Projects With Industries. One year out, we found that 
only 62 percent of the people were working at the original em- 
ployer, and that caused me to be really concerned. So I had mv 
placement staff run them down, make the phone calls, and look all 
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over until we found them. What we found was that 93 percent of 
those individuals were actually employed. 

Now, that is a limited study and gives only a small snapshot, but 
by and large, most people, once they get jobs and start enjoying 
that standard of living, tend to stay working if at all possible. 

Chairman BUNNING. The biggest problem — ^if you will yield 

Mr. Laughlin. Yes. 

Chairman BuNNiNG. The problem is that we do not have enough 
database, because we do not follow up. We do not have enough peo- 
ple getting off the rolls and going back to work to really make a 
complete study of what is going on. 

Out of the 500,000 people who were supposed to have had CDRs 
last year, only 117,000 had them, and only 17,000 went back to 
work. So you can see that SSA does not follow up on rehabilitation 
very well. We are going to make changes to ensure that they do 
because that is unacceptable to this subcommittee. 

Mr. Start. One of the problems you run into is that because no- 
body has done followup, the data you will look at will not have 
return-to-work rates that will be nearly as high as a milestone sys- 
tem like we have basically all suggested, which encourages provid- 
ers to do long-term followup. 

Also, the system that we designed, from a financial risk point of 
view, for the trust fund, is almost foolproof, in that if people dis- 
continue employment and go back on the rolls, providers do not get 
paid. We have designed models so that there is very limited finan- 
cial risk to the trust fund, and they are only paying for perform- 
ance and outcomes to deal with that problem. If you wait to get 
that data, you will wait 10 years, and you will lose literally over 
$100 billion, I am afraid, while you are researching it. 

Mr. Laughlin. Mr. Tenney, I do not want to give you the wrong 
impression. I want to compliment your program, but it would be 
very helpful to us to know how well it is working. 

I just want to conclude by asking if you work with any previous 
employers to return your clients to jobs they had before they went 
on the disability. 

Mr. Tenney. Yes. That is usually the first place we go is the pre- 
vious employer, to find out if indeed there is a way we can work 
out some kind of arrangement with him to return the employee 
back to the original employer for the comfort level that both would 
have. 

Mr. Laughlin. Thank you very much. 

Thank you, Mr. Chairman. 

Chairman BUNNiNG. Mr. Neal. 

Mr. Neal. Thank you, Mr. Chairman, and thanks to the panel- 
ists. These moments are useful as we determine policy. 

Let me, if I can, focus on the availability and the extension of 
services for just a couple of moments, and perhaps Mr. Young, Mr. 
Shaw, or Mr. Start could speak to this question. 

In 1992, then-Secreta^ of Health and Human Services Louis 
Sullivan wrote to then-Chairman Rostenkowski, saying that the 
Bush administration could not implement a provision of law requir- 
ing a demonstration project to allow people to use private rehabili- 
tation agencies. The Dallas area was surveyed in this case, and the 
Bush administration concluded that there were not enough provid- 
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ers of rehabilitation services available for people to be able to have 
the choice between private and State-provided rehabilitation serv- 
ices. 

What has changed now that would make this proposal possible, 
and are there enough providers of private rehabilitation services to 
make it feasible to consider this t 3 T)e of care as an option? 

I come to this, I want to tell you, with an open mind. I would 
like to hear what the witnesses have to say. 

Mr. Young. Well, I am not entirely sure where the Secretary got 
his information, but in our network, there are over 5,000 private 
providers of vocational rehabilitation services across the country, 
and that is just private not-for-profit providers; that does not count 
the for-profits, and probably a few dozen or so that I am not aware 
of. But there is an extensive network of private providers in this 
country who could step up to the plate, who are now providing vo- 
cational rehabilitation services through other programs, such as 
the DD program and the mental illness program and others, who 
would be glad to take on this opportunity. 

Mr. Shaw. I remember when the study was done, the issue was 
not whether or not there were a sufficient number of providers, but 
would the providers participate. Due to the reimbursement policies 
that were in place at that time, a not-for-profit organization had no 
resources to provide the services to a large pool of people for whom 
they might get reimbursement, after an extended period of time. 

Given that set of circumstances, you would find the providers not 
willing or able to participate in the projects. So it was not an issue 
of availability; it was an issue of would people do it. 

Mr. Neal. OK. 

Mr. Start. Beyond the members that Mr. Young mentioned, the 
National Association of Private Practitioners in Rehabilitation has 
an additional 4,000 members that I am aware of that provide reha- 
bilitation services. The Projects With Industries, there are about 
120 of those projects around the country that are well networked. 
In fact. Projects With Industries placed 2,500 of roughly 5,000 peo- 
ple who came off the rolls through the vocational rehabilitation 
process last year, just through their relatively small effort. So I 
think small providers could impact it immediately. 

Mr. Neal. The light is still green if the other members of the 
panel wish to address the issue. 

Ms. Johnson. I think we need to be careful that we do not have 
an either/or kind of scenario, because as we look at the partner- 
ships that have developed over the years — and my exposure, obvi- 
ously, is to my State— hut as I look at the partnerships that have 
developed, the State and the private nonprofit sector are working 
hand in glove with others in this arena. It is not an either/or proc- 
ess. So I hope we are very cognizant of the fact that we do not cre- 
ate a scenario that is totally one or the other kind of situation. 
Many individuals who are served in private nonprofit programs ac- 
tually come through the door of the vocational rehabilitation sys- 
tem and receive portions of their rehabilitation services through 
the private nonprofit; other parts of their rehabilitation, they may 
receive from a private physician, from a private physical therapy 
firm, or others that may or may not be available in the small rural 
communities in my State. 
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Mr. Neal. Thank you. 

Sir. 

Mr. Tenney. I find that we have probably been one of the best 
kept secrets in the rehabilitation retum-to-work movement, evi- 
dently. Certainly, if you were to take just the Projects With Indus- 
tries model that is in place now, there are immediately probably in 
excess of 100 vendors who have proven to be successful in the re- 
turn-to-work environment and could be jump started immediately 
with a return-to-work effort. 

Also, the Social Security Administration contracted for about 150 
different projects in the return-to-work arena, and they had no 
shortage of people who were willing to participate in that project. 
Certainly, at least 50 percent of those projects were successful. So 
I found it shocking when you said that there is just no one out 
there to provide it. 

Mr. Neal. No, I did not say that; Mr. Sullivan said that. We 
should qualify that. 

Mr. Tenney. Well, then, Mr. Sullivan said that. I think I under- 
stand. 

Mr. Neal. Mr. Watters. 

Mr. Watters. I think the response of Mr. Shaw is really appro- 
priate. There is a balance between two major factors that needs to 
be maintained in drawing the market of service providers to work 
with people with disabilities. 

One factor is competition. We have to have enough incentive for 
competition for those providers, and the after-the-fact reimburse- 
ment model just simply did not provide it. 

The other factor is that we want to pay for outcomes, not process, 
and that is the balance that needs to be maintained in this mecha- 
nism. 

Mr. Neal. Thank you, Mr. Chairman, and thanks to the panel- 
ists. 

Chairman Running. Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

Mr. Start, you say in here: 


The current proposed method of paying for rehabilitation costs aRer placement, 
plus a percentage of profit, ignores the substantial cost of those that fail in the reha- 
bilitation process. It places all the risk on the providers and fails to level the 
playingfield because Slate vocational agencies are fully funded for both successful 
and unsuccessful. 


I want to talk about that, because as you know, before 1981 
State agencies got reimbursed for unlimited services, but few peo- 
ple returned to work; and since 1981, they have used trust fund 
moneys only after a person has gone back to work, but the results 
are still the same. It seems that nothing has improved. 

What is happening here, and is the State just in the business of 
getting reimbursement? 

Mr. Start. Well, I think first of all, you are looking at a State 
model that is severely overworked, for starters. One of the wit- 
nesses talked about 11 percent of the people whom they are able 
to serve right now; so they are under a tremendous workload, as 
one piece of it. 

In terms of the incentive — I have lost track of a piece of the ques- 
tion — 
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Mr. Johnson. Well, since 1981 we have only begun payments 
after 9 months’ work. 

Mr. Start. Yes. One of the things that really has not changed 
is the fact that the State agencies are reimbursed for all their costs 
by the Rehabilitation Services Administration. So from our perspec- 
tive as a private provider, all of the costs have already been paid 
for all the risk that the government is taking by an alternative 
funding source, and then, when and if the agency gets a successful 
return to work and gets somebody off the rolls, the payment they 
are getting is essentially a bonus. 

Bonus payments do not mean much to State agencies. There is 
no profit motive there. They are already overworked. So frankly, I 
would not predict in that model, in an overworked system, that it 
would impact performance. 

On the other hand, with private providers, we would love to work 
with a system like that, where you pay for everything up front and 
then reward us for that kind of an outcome. 

Mr. Johnson. Would you advocate going to a private operation? 
Do you think that would be helpful? 

Mr. Start. Yes, definitely — ^but not quite like the setup of the 
State rehabilitation organization. Frankly, I think that that puts 
too much risk on the government. The model we have talked about 
pays a small incremental payment, similar to the Goodwill model, 
for completing a plan that the individual has simed and committed 
to, so the person is in charge of his plan and has made an active 
commitment to get a job. 

Then we have another incremental payment after the person has 
retained the job for 60 days. That means the job is stabilized, the 
person likes it, and there is a low probability of failure. Then we 
have talked about another payment at 1 year, and then a percent- 
age of the trust fund out over time. We have run that model by a 
number of providers, and there is significant interest of many to 
participate. 

Actually, I designed the model to be foolproof. We loaded the 
funds such that you could not make money for failing, you cannot 
make money for providing process, and the only way a provider 
could really be successful is to satisfy the individual, get the job he 
wants, and keep him in it. The only way that the taxpayer risks 
money is— well, they do not risk much money past paying for an 
evaluation, frankly. It is all calculated into the model that we have 
developed. 

Mr. Johnson. Thank you. 

Ms. Johnson, do you agree with what he just said, and can you 
tell me what part of your reimbursement comes out of the trust 
fund, if any? ^ , 

Ms. Johnson. Yes. We in Georgia get a reimbursement for those 
individuals who are receiving SSDI and have returned to work and 
have met the SGA level. 

Mr. Johnson. You mean after 9 months? 

Ms. Johnson. After 9 months, yes. 

Chairman Running. Will you yield? 

Mr. Johnson. Yes, of course. , , -v 

Chairman BUNNING. They also get paid up front for the rehabili- 
tation. 
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Ms. Johnson. No. 

Chairman Running. Not from SSA, but from someone else. 

Ms. Johnson. From someone else. The issue for us is dealing 
with managing an organization, as I stated, that technically serves 

I in 11. There are many pressures on the State agency not only to 
serve those with Social Security who are on SSDI, out also to serve 
a large base of population. So I have many pressures that he is 
talking about; in the public sector, it is not all security and safety 
there when you are dealing with a program that only serves 1 in 

II who are technically eligible. So it becomes the choice of whom 
do you serve. There are a lot of risks for us as well. If we invest 
a great deal of those RSA resources into a population that, for 
whatever reason, does not go back to work, then we are also not 
serving somebody else, because we have used those resources in an- 
other arena. 

So I get a lot of pressure from a lot of fronts. It is not just a prof- 
it or loss, or when the money comes back. I am under the same 
standards to perform that a private sector provider would be. 

Mr. Johnson. OK Let me ask you two more questions. You’ve 
talked about taking care of those who are disabled and have bad 
attitudes. If you get them with a bad attitude, you counsel them; 
is that true? 

Ms. Johnson. No, I did not make that statement. 

Mr. Johnson. OK. Do you take care of those people? 

Ms. Johnson. Well, there are people who come in, and I 

Mr. Johnson. I believe you have to help them all. How do you 
get them into the system? 

Ms. Johnson. One of the things we look at is why people have 
an attitude on not returning to work, and it is my contention that 
our system is the problem, and not necessarily the individuals, and 
that if we can change that system so there is an incentive instead 
of a disincentive to go to work, I think we have dealt with a lot 
of the ‘ attitude problems” that people have. 

I really believe in the value of work and that people want to 
work. I have a problem with the phrase “bad attitude.” 

Mr. Johnson. I agree with you on that. Mr. Start alluded to it 
and so did the chairman. Are you getting paid double for what you 
do out of the rehabilitation fund and the trust fund? 

Ms. Johnson. That money that comes back into the rehabilita- 
tion system allows us to serve other individuals with disabilities 
who may or may not be a part of SSDI. Believe me, when I am 
funded to serve 1 in 11, when that money comes back into the sys- 
tem, it goes to serve someone else. 

Mr. Johnson. Thank you. 

Thank you, Mr. Chairman. 

Chairman Bunning. Mr. Portman. 

Mr. Portman. Thank you, Mr. Chairman, and I thank all of you 
for being here. 

We are looking at a broad range of issues — management issues, 
due process issues — as represented on the chart over there — but 
nothing is more important than what you are telling us about 
today. I for one am learning a lot, and I think the panel is, too. 

My first question really goes to Mr. Young’s comments on provid- 
ing incentives for employers. You talked about the targeted jobs tax 
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credit idea. What you have spelled out in your testimony is essen- 
tially what we have now. I think your figures show $444 more per 
employer as a maximum credit than we allow now, but otherwise, 
it reflects the current system. 

If you will indulge me for 1 minute here — and I know it is not 
directly related to SSI, Mr. Chairman, but the subcommittee is 
looking at this issue right now of TJTC, the targeted jobs tax cred- 
it, and whether it works or not. Pizza Hut and other private sector 
entities claim that they have done effective outreach in the disabil- 
ities community and that it has been a good program. I wonder if 
you have any comments on the current targeted jobs tax credit, not 
just limited to small businesses, and if any others would have any 
comments on that program. 

Mr. Young. It has been an effective program oyer the years. We 
have a lot of evidence from our job coaches and job developers in 
the field who have used it as a tool to get entre into employers and 
to open up job markets and job opportunities for people that they 
had not been able to open up before. 

Mr. PoRTMAN. Any other comments on the TJTC? 

Mr. Start. Yes. Our placement counselors have considered it to 
be a real positive tool over the years in opening up jobs that would 
not otherwise be available. 

One of the problems we have run into with it, though, is that its 
political future is swin^ng from a pendulum every, single year. I 
talked about relationships earlier in my testimony, and jobs come 
from relationships that we have with employers, and so our coun- 
selors get real nervous about talking an employer into a targeted 
jobs tax credit if he thinks the rug is going to be jerked out from 
under the employer. 

So watching that pendulum swing from year to year has de- 
creased the effectiveness of an otherwise quite effective tool, actu- 


Mr. PoRTMAN. That is an excellent thought, and I think most of 
us on this panel probably agree that permanence makes more 
sense, even if the program has to be slimmed down some, because 
of the lack of planning and certainty on the part of employers. 

Mr. Tenney, do you have a comment on the targeted jobs tax 


Mr. Tenney. Yes. One of the issues with targeted jobs tax credit 
is that — ^it seems like you are exactly righl^-Pizza Hut, McDon- 
ald’s, McDonnell Douglas, America West Airlines— many of the 
large organizations are very much tuned into targeted job tax cred- 
its. But the little “mom and pop” operations where we do most of 
our job placement do not have access to that, they are not aware 
of it, they do not have the technical assistance to access it, they do 
not understand it, and they frankly have been given a bum rap, I 
think. They are out there, ready to go ahead and hire someone, and 
these other things are certainly tools for this population, but the 
small businessmen just do not have the wherewithal to access this 


tax benefit. 

Mr. PORTMAN. One of the issues is the amount of redtape, paper- 
work, and so on involved in it, particularly after the employment 
certification that is in existence now, and a lot of us would like to 
simplify that and make it a precertification process. But it is inter- 
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esting to know that it is having some effect in the disability com- 
munity. 

More generally speaking, Mr. Start got into some of his model 
ideas, including a reduction in the employer pa)n"oll tax over a pe- 
riod of time, and other tax incentives that are much more aggres- 
sive, really, than the targeted jobs tax credit. I suppose your expe- 
rience would indicate that that is an effective tool to get the private 
sector more involved in your relationship with them — or what has 
your experience been on some of these tax incentives? 

Mr. Start. Well, I have to agree with what Mr. Tenney said, in 
a way, in that for the smaller employers, it is not the best incen- 
tive. Actually, a simple OJT works well with a small employer. It 
makes sense. You just go in and ask what are you going to teach 
the person, how much is it going to cost, how long is it going to 
take, and do a quick little plan. 

No incentive is going to work for every, single employer, and I 
would encourage you not to evaluate it that way. Tax incentives 
work really well for the big guys, for the big, growing companies 
and those that are in an incredible growth mode or are very, very 
profitable. 

In our model, what I did there was pick a number that we 
thought would work, and actually, it is fairly high, because we 
wanted to demonstrate to you that even with a very significant, 
substantial tax incentive, that the return-to-work effort still works. 
I think there is a danger in trying to isolate one of these individual 
variables and ask, OK, should we put in the tax incentive? Let us 
do a 10-year study and see if it works. Where is your data? Well, 
then you have just lost another $100 billion. Does OJT work. So 
we try to take a holistic approach and say, look, if you throw all 
this stuff in there that everybody says works, and it costs this 
much, it still pays. 

Mr. PoRTMAN. It still pays off in the end. 

Mr. Start. It still pays off— and that is with the existing as- 
sumptions, the actual kind of performance that Mr. Tenney and 
other research projects got using some of these same kinds of tools. 
So it is not speculation; it is based on actual results from the field. 

Mr. PoRTMAN. My bias on this is probably on the competition 
side, on outeome based rather than process based. I come at it with 
an open mind, but I am more focused on the private sector side. 
You are outnumbered this morning, unfortunately, on the panel, 
Ms. Johnson, although you have done an excellent job presenting 
your point of view. 

But I guess what I weald like to hear from Mr. Start, Mr. 
Watters, and others — and perhaps this is in the written testimony 
and you could provide it to us later — as to what the parameters 
should be when privatizing to make certain all geographic areas 
are served. In other words, let us say rural areas, underserved, 
other areas where there might not be the private sector CToups — 
I know Mr. Young talked about 5,000-plus groups — what do we do 
in those areas? In terms of your regulation and parameters, you 
talked about the theory that less regulation will have more results, 
which is my bias as well, but what should those parameters be? 
What kinds of certifying regulations should be in place to keep less 
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credible organizations from taking advant^e of a private sector 
program getting Federal ftmds and taking off with them? 

My time is up, but if you have a quick comment, I would like to 
hear it. 

Mr. Start. On the rural side, one of the things that we have pro- 
posed is that we utilize what we call the network manager, who 
would have to service a fairly large geographic area and be kind 
of an umbrella organization to work with the smaller providers and 
handle the funds and do the administrative stuff, and they would 
share in the performance payments. They would only get paid like 
the direct provider, for performance, primarily. 

So that would create kind of a community of effort in that re- 
gard. That deals with a piece of it. 

Mr. PORTMAN. Thank you. 

Chairman BUNNING. Your time is up, Mr. Portman. 

Mr. Portman. Thank you, Mr. Chairman. 

Chairman BuNNiNG. Mr. Christensen. 

Mr. Christensen. No questions, Mr. Chairman. Thank you. 

Chairman BUNNING. Mr. English. 

Mr. English. Mr. Chairman, I will yield my time to Mr. Portman 
to continue his line of questioning. 

Mr. Portman. Any thou^ts on the rural areas, Mr. Watters? 


[Laughter.] . 

Chairman BUNNiNG. Well, since he is going to have to wait, 1 am 


going to question before him. 

Mr. Portman. All right. 

Chairman BuNNiNG. I want to question Mr. Shaw on behalf of 
a good friend of mine who was a member of this committee, who 
is now representing your organization, Mr. Fred Grandy. You men- 
tioned in your testimony that of the 34,000 referred to Goodwill In- 
dustries for job placement, 23,000 were placed in competitive jobs. 

Mr. Shaw. That is correct. 


Chairman Bunning. That is a 70-percent success rate. 


Mr. Shaw. That is correct. 

Chairman BUNNING. Would you like to be appointed to be Com- 
missioner of Social Security and DI? [Laughter.] 

You are going to have to share with this panel and with this sub- 
committee how you do it, and how you do it successfully — and do 
you trace the people after they go to work? 

Mr. Shaw. We do as has been indicated by many of the other 
panel members — we trace, either by requirement, by a funding au- 
thority, or by philosophy. We do not have the ability to track for 
the 12 or 18 months that I think is required to demonstrate suc- 
cess, particularly for this program. 

We track traditionally between 90 days and 6 months for our 
programs to demonstrate 

Chairman BuNNiNG. Well, wouldn’t you find some of those people 
coming back to you if they fell out of the work force? 

Mr. Shaw. Yes, yes, we would. 

Chairman Bunning. So therefore, you can find those people. But 
the ones that do not come back 

Mr. Shaw. We can find them. The issue is not whether or not 
you can find people. You can do that if you invest resources in 
going out to the community and locating them. 
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Our success rate is measured, as I think is traditional in the 
field of rehabilitation, somewhere between 60 and 90 days counts 
as a success. I believe it has been the assumption in our industry 
that if you bond a person to the job, and that occurs during some- 
thing like 60 or 90 days, then the likelihood of success is there. I 
think other research has indicated that that is not necessarily true, 
and I think the problem you have here in dealing with the Social 
Security program is that it is probably not true, that we do not 
have a lot of people achieving SGA. 

Our contention is and has always been that there has to be 
points of intervention if you are going to ensure long-term success. 
Points of intervention require resources, and without any system 
that says we will resource what we think will work toward achiev- 
ing that long-term outcome, it is not going to happen. 

Chairman Running. Do the persons v^o come to you generally 
have health care, or are they in a void of health care, or are they 
under Medicare, or Medicaid? 

Mr. Shaw. Medicaid or Medicare. The preponderance of people 
we serve are still covered in some way, shape, or form by health 
care. 

Chairman Running. Is that a disincentive to go to work? 

Mr. Shaw. Yes, it is a disincentive. It is a disincentive not only 
to individuals, but you must remember that disincentives also can 
occur to significant others — ^family, the people who would be care 
givers otherwise. They put a lot of pressure on the individual, so 
that even if the individual says, “I do not care; I am willing to take 
my risk,” he can have a group of significant others who say, “We 
do not want to take the risk with you.” So yes, the medical system 
is a problem. 

Chairman Running. That would be a disincentive, also. 

Mr. Shaw. Exactly. 

Chairman Running. I think we can design a plan that would 
take away that disincentive, and I do not think it is that com- 
plicated. 

Mr. Shaw. I think so, too. 

Chairman Running. Is there anybody else on the panel who has 
questions? 

[No response.] 

Chairman Running. Thank you all very much for your testi- 
mony. 

Would the last panel please come forward — Glenn Fait, Fred 
Amer, and Louis Enoff. Would the panelists please give their 
names and identify their positions as they testify, and Mr. Fait, 
would you please start us off? 

STATEMENT OF GLENN A. FAIT, ASSOCIATE DEAN, SPECIAL 

COUNSEL AND DIRECTOR, INSTITUTE FOR ADMINISTRATIVE 

JUSTICE, MCGEORGE SCHOOL OF LAW, SACRAMENTO, 

CALIF. 

Mr. Fait. Yes, thank you, Mr. Chairman and members of the 
subcommittee. My name is Glenn Fait, and I am associate dean 
and special counsel at McGeorge School of Law in Sacramento, 
Calif., and director of the Institute for Administrative Justice 
there. 
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I would like to mention that the Institute for Administrative Jus- 
tice is a unique organization in the country that for the last 23 
years has specialized in the field of administrative hearings and 
appeals processes for a variety of Federal, State, and local agencies. 

For the past 12 years, we have had a series of contracts with the 
Social Security Administration, primarily in the area of their recon- 
sideration hearings that are required after continuing disability re- 
views. Congress, about 12 years ago, required that when a person 
was discontinued after CDR, they receive a face-to-face hearing at 
the DDS level. 

I do want to mention that I am not speaking for bSA even 
though I have had contracts with them for years. I am speaking 
basically from my own experience, and my opinions are my o^. 

I do agree very strongly with many people who have said that 
there are too many levels of review and levels of appeal in the 
Social Security disability appeals system, and I do believe that they 
result in an inflation of allowance rates, and probably an inappro- 
priate inflation. 

I think it is very logical if you look at the system, the only people 
who are able to appeal are people who are denied at the lower 
level. Nobody is appealing inaccurate allowances. Therefore, if you 
were to add perhaps another three levels to that review process, an 
applicant would probably have a 100-percent chance of being al- 
lowed if he stuck in there for the 5 years it would take to be re- 
viewed at every level. 

There have been a number of reasons given for this allowance 
rate variance as it goes up the ladder— different law, different 
standards being applied, new evidence being submitted — and all of 
those are important. There is one that I would like to mention that 
I have not heard talked about, that I think is very important, and 
that is that many of these cases, if not most of them, that come 
to these hearings are very, very subjective issues. 

The objective cases are usually taken care of early on, and when 
you get to these hearings, the impairment is usually not the issue. 
The issue is how that impairment affects a person’s ability to wo^, 
and that very often becomes a very subjective issue, based upon the 
statements of the claimants themselves. Mr. Jacobs pointed out a 
very good example of that. It is basically the testimony of the per- 
son himself and how he is able to function. 

Therefore, I think people tend to compare cases when they are 
very subjectively based, and you have a tendency when you conduct 
the hearing to say, well, this person seems worse off than the one 
I had last week, and I granted him, so I will grant this person. 
There is somewhat of a basis for comparison that you develop 
which becomes quite subjective and not very objectively based. 

My proposal is that the Social Security Administration eliminate 
three levels of review that are currently in the system--the recon- 
sideration level, the administrative law judge level, and the right 
to appeal to the Appeals Council. I believe that substituted for 
those should be a single, simple hearing of record at the local DDS 
level, and I think these hearings should be conducted by people 
who are specialists in disability evaluation and have experience 
with the Social Security program. My experience over 23 years has 
been that when you have a very special substantive decision to 
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make, you are better off to take a specialist in making that sub- 
stantive decision and train him in how to conduct these informal 
hearings than you are to try to take a lawyer and make him into 
a specialist in that substantive area. After all, these are not O.J. 
Simpson trials. They are hearings that last perhaps 45 minutes; 
only one side is represented, and it is actually more like an inter- 
view by an investigator than it is a trial. People are easily trained 
to conduct those kinds of hearings. 

We have trained many hundreds of those people to conduct CDR 
discontinuances under the current system, although there are not 
many CDRs being done, so they are not being used, but there are 
hundreds of them who have been trained for this purpose. 

I think the hearings need to comply with the standards of due 
process established by the Supreme Court in the case of Goldberg 
V. Kelly. I do not believe these hearings should be subject to the 
Administrative Procedure Act, and I think Congress should specifi- 
cally exempt them. In my opinion, the Administrative Procedure 
Act was intended for a traditional trial-type hearing and was not 
intended for a mass hearing process of which Social Security dis- 
ability is the most massive, and we need to develop special rules 
for that kind of hearing. 

I also believe in the disability court that Mr. Arner will talk 
about, and I think we should take the resources that we save on 
this very costly appeals process and move them to the front end of 
the system so that the initial determination and the investigation 
relating to it can assure that the first decision is correct so that ap- 
peals will not be necessary. 

Thank you very much, and I would be happy to answer any ques- 
tions. 

[The prepared statement follows:] 
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STATEMENT OF GLENN A. FAIT 
DIRECTOR, INSTITUTE FOR ADMINISTRATIVE JUSTICE 
MCGEORQE SCHOOL OF LAM, UNIVERSITY OF THE PACIFIC 
Before the 

SUBCOMMITTEE ON SOCIAL SECURITY 
COMMITTEE ON MAYS AND MEANS 
HOUSE OF REPRESENTATIVES 
Regarding the 

SOCIAL SECURITY DISABILITY PROGRAM 
AUGUST 3, 1995 

SUMMARY 


The current SSA multi-level disability appeals system should 
be replaced by a single hearing of right and a special disability 
court to hear appeals. 

Savings from the sin^lif ication of the appeals system should 
be reallocated to the initial determination process, and the 
initial decision maker should be given more flexibility to use 
those resources as appropriate for each individual case. 

Only a single hearing is required by law, and the multiple 
levels of appeal within the current system result in an inflated 
overall allowance rate. This inflated rate is caused by four 
factors : 

1. Adjudicators at different levels of review are using different 
standards to evaluate the claims. 

2. New evidence is allowed at each level of review. 

3. Some adjudicators do not understand their appropriate role in 
the institutional decision making process. 

4. Many decisions are based on subjective factors which cause 
adjudicators to make judgements based upon comparisons of 
cases rather than objective evidence. 

A single hearing will ensure that all evidence is put on the 
table at the earliest time. If the adjudicator understands his or 
her appropriate role, he or she will apply the same law and policy 
in making the decision as the initial decision maker. And, with 
only one hearing level, the adjudicator will have a broad base of 
cases to compare when subjective factors are present. 

Hearing adjudicators should be chosen based upon their 
knowledge and experience in the field of disability evaluation and 
Social Security program. 

The single hearing should be informal and should comply with 
all of the elements of due process required by the Constitution. 
The adjudicator should take an active role in developing evidence 
and should not have any responsibilities that conflict with the 
role of impartial adjudicator. 

SSA should, on its own motion, be able to review and modify 
decisions that it determines are incorrect . 

A special disability court should be established to review all 
appeals of disability decisions from SSA. 
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Mr. Chairman and Members of the Subcommittee: 

Thank you for inviting me to appear here today. My name is 
Glenn Fait. I am the Associate Dean-Special Counsel of McGeorge 
School of haw. University of the Pacific, in Sacramento, 
California. I have been the Director of the Institute for 
Administrative Justice at McGeorge for nearly 23 years. The 
Institute is a unique organization that specializes in the field of 
administrative adjudication. We have provided services in this 
field to a variety of federal state and local government agencies. 
We train administrative adjudicators, act as consultants to 
agencies in developing administrative hearings and appeals systems, 
and conduct hearings by contract for a variety of government 
agencies . 

For the past twelve years. The Institute for Administrative 
Justice has worked under contract to the Social Security 
Administration. This work has been related primarily to the 
reconsideration hearings that are required by Congress to be 
conducted for continuing disability review cases (CDR's) . We have 
trained hundreds of hearing officers and have provided advice and. 
consultation to Social Security with respect to its appeals system. 
Let me make it clear, however, that I do not appear here today to 
speak on behalf of the Social Security Administration or to 
intentionally promote the views of any particular individuals 
employed by Social Security. Rather, I am here to offer my own 
opinions, opinions based on twenty-three years of experience in the 
field of administrative hearings and appeals. 

I appear today in the spirit of President Clinton's initiative 
to put aside vested interests and take a fresh look at the best way 
to serve beneficiaries as though they were valued customers 
deserving of fair and prompt handling of their requests. I also 
would like to echo the views expressed by Social Security 
Commissioner Shirley Chater, who stated to this committee on May 
23, 1995, that the current system is not working and that 
"tinkering at the edges" will not give the American people "the 
service they deserve." Unfortunately, no matter how dedicated 
Social Security is to these goals, real change cannot take place 
unless Congress and the President provide the clear direction 
needed for such change. 

I will try to confine my remarks to my field of expertise, 
that is, administrative hearings and appeals. 

Surely, few will argue with my general recommendation, that 
Congress establish a fair, more efficient and cost effective 
appeals system which will ensure that those eligible for benefits 
under the law receive them promptly, that those not eligible are 
denied promptly, and that those who have received benefits and are 
no longer eligible are promptly removed from the rolls. I believe 
that such a system can be achieved by strengthening the initial 
determination process, providing a right to a single hearing of 
record, and establishing a specialized disability court. I shall 
discuss each of the elements in more detail. 


Initial Determination 

I agree with many of the current reengineering initiatives 
that the initial determination process should be more user friendly 
and that applicants should not be made to feel that they are being 
bounced between various offices and decision makers. How this is 
best accomplished is not necessarily in my field of expertise. 

However, an area that interests me greatly concerns the use of 
resources at the initial level. I believe that greater resources 
should be expended at this initial level of eligibility 
determination. Rather than spending vast sums on appeals that 
sometimes occur years after the initial determination, more of 
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those resources should be shifted to the front end of the system to 
provide the initial decision maker with the means to ensure a 
correct decison the first time. 

With respect to the relationship between accuracy and 
resources, I believe that the initial decision maker should be 
given flexibility in developing the evidence necessary to make the 
correct decision. It is inappropriate to require that the same 
exact process be used in all cases. If the disability examiner 
believes that talking to the claimant by telephone or in person 
will help, the examiner should be able to do so. If additional 
medical evidence is necessary, the examiner should be able to 
obtain it. Many claims can be disposed of easily and accurately by 
a review of the records. Those claims that clearly are denials or 
allowances should not be encumbered by the costs associated with 
face-to-face interviews. Claims based primarily on subjective 
elements such as symptoms of pain described by the claimant may 
well require further investigation into how well the person is able 
to perform his or her daily activities. The initial decision maker 
should be provided the means to conduct such an investigation. 

If the single-hearing system that I propose were to be 
adopted, the cost at the administrative appeals level should be 
significantly reduced. Much of the savings could then be 
reallocated to the initial level so that accuracy at that level 
could be further increased. 

Why the right to only a s ingle hearing? 

The Supreme Court in the landmark decision of Goldberg v. 
Kelly, 397 U.S. 254 (1970) concluded that the Due Process Clause of 
the Constitution required an evidentiary hearing before the State 
of New York could discontinue public benefits. Although the law in 
the State of New York provided for a post-termination fair hearing, 
the Court ruled that an evidentiary hearing must be held prior to 
the termination of benefits. The Court commented that "due process 
does not, of course, require two hearings. If, for example, a State 
simply wishes to continue l^enef its until after a ' fair' hearing 
there will be no need for a preliminary hearing." The court did 
not require any other administrative proceedings or levels of 
appeal . 

Many agencies have developed multiple levels of administrative 
appeal for a variety of reasons, but not because those levels of 
review are required by the Constitution or by statute. 

The past practice in Social Security has been to provide a 
claimant the right to a number of levels of administrative appeal: 
the reconsideration stage after the initial decision in the DDS, 
the Administrative Law Judge hearing, the appeals council and, 
eventually, an appeal to court. At each level, there have been 
significant allowance rates. It is my opinion that the more 
levels of review within the system the greater the overall number 
of allowances that will result. After all, the only one with the 
right to appeal is the person who has been denied or discontinued. 
No mechanism exists for appealing erroneous allowances, with the 
exception of a few "own motion" reviews. And if there is an 
erroneous allowance, the improvement standard makes it all the more 
difficult to later cease that person's benefits. 

There are a number of reasons for the significant allowance 
rates at the various levels of appeal. 

1 . Not everyone is applying the same standards. 

The initial decision maker in the DDS is guided primarily 
by policies (POMS) of the Commissioner. Traditionally, when an 
applicant has appealed a denial of an initial applications, the 
first level of appeal has been to another DDS employee. That 
person has usually also applied the POMS. At the reconsideration 


363 


level for continuing disability review, the hearing officers are 
instructed to refer primarily to the regulations and Rulings. Most 
Administrative Law Judges (ALJ's) do not feel bound by the POMS, 
and many do not believe they have to comply with the Rulings. The 
Appeals Council uses the regulations and Rulings, but the Federal 
Court is not bound by the Rulings. Is it any wonder that there is 
little consistency among the various levels of appeal? 

2 . New Evidence is being admitted at each level of appeal. 

I have often said that Social Security does not truly 
have an appeals system, but rather multiple levels of initial 
determination. One cannot fault the lower decision maker when the 
higher decision maker comes to a different conclusion because of 
new and different evidence. It is important to get as much of the 
evidence on the table as early as possible. Currently, claimant 
representatives have great incentive to hold back evidence until 
the ALJ hearing. If there were only one administrative hearing of 
right, the evidence would have to be produced early in the process, 
resulting in a more efficient process and a more prompt and 
accurate decision. 

3 . Many Administrative Law Judges do not have an appropriate 
view of their role in the appeals system. 

Administrative hearings are designed primarily to provide 
a chance for an agency to correct its own mistakes . By taking a 
fresh look at the evidence in a hearing setting, another agent of 
the agency can determine whether the initial decision was correct. 
This process is referred to as "institutional decision making." 
The decision is the decision of the agency, not the decision of an 
individual judge. 

The role of the adjudicator in such a system is to make 
fndings of fact based on all the evidence in the record and then to 
apply the regulations, rules and policy of the department in making 
the ultimate decision regarding disability. The only person given 
the power to make the ultimate decision is the Commissioner of the 
Social Security Administration. The hearing adjudicator should act 
as a trusted assistant to the Commissioner in formulating the 
appropriate decision. The Commissioner should always have the 
right to change the decision of the adjudicator if the Commissioner 
believes the decision is inconsistent with Social Security policy. 

The Social Security Administration today is at war with 
itself. Instead of working to carry out the policies of the 
Commissioner, many ALJ's claim total independence from the agency. 
Many ignore agency policy in determining individual cases. 

In recent years, many ALJ's have contended that to be 
impartial they must be given the same independence as a judicial 
judge. This contention totally misconstrues the role of an 
administrative adjudicator. In Goldberg v. Kelly , the court 
concluded that an adjudicator can be impartial even though he or 
she is an official of the public agency that made the initial 
decision, and can even have been involved in aspects of a case as 
long as he or she did not participate in making the determination 
under review. 

The doctrine of "separation of functions" has been the central 
tenet of impartial administrative decision making under both the 
Due Process Clauses of the Constitution and the Administrative 
Procedure Act . While the decision maker must be performing a 
function distinct and separate from the initial decision making 
function, the decision maker need not be separate from the agency 
for which is he or she performs that function. 

The failure of many ALJ' s to understand the appropriate role 
of the administrative adjudicator may help explain why a DDS may be 
told by SSA that it has a 93% accuracy rate in making disability 
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decisions and then have seventy to eighty percent of its cases 
reversed by ALJ's. 

4. Whe.n_makingL_gublective decisions, comparison of cases 

b^cop^es a primary influence on individual decision 

making. 

There is much talk about recpiiring that decisions be 
based upon objective evidence. The Social Security Administration 
has developed a comprehensive set of regulations, rulings, and 
policies to provide consistency of decisions based upon objective 
evidence. But the reality is that many decisions made by 
disability adjudicators are quite subjective. 

The principal issue in most hearings is not whether there is 
an impairment, but rather, how that impairment affects a person's 
ability to work. Often there is little objective evidence for 
making such a decision. The doctor and the hearing adjudicator are 
forced to base their opinions on the statements of the claimants 
themselves. This is especially true in cases involving 
cardiovascular, musculoskeletal and psychological impairments. 

I believe that when an adjudicator is required to make 
decisions based on very subjective evidence, the adjudicator will 
often rely on his or her esqjerience with previous cases. In other 
words, the adjudicator will compare past claimants to the case 
before him or her. The thinking goes like this: "This person 
appears to be worse off than a similar case I had last month. I 
allowed that case; therefore, I should allow this case." In the 
process of making such comparisons, the adjudicator develops a kind 
of grading curve. This may account for the fact that many 
adjudicators have very predictable allowance rates that do not seem 
to be affected by a change in lower-level allowance rates. 

A number of years ago, a state DDS administrator informed me 
that he was quite pleased that he had managed to double the 
allowance rate at his DDS initial decision level but was disturbed 
that the allowance rate at the ALJ level had not changed. He 
assumed that since the DDS was allowing twice as many cases, the 
ALJ allowance rate would decrease proportionately. It did not, 

I am not aware of any study that has been conducted to prove 
or disprove this theory, but, if I am right, one proposal being 
considered in the reengineering effort may result in a higher level 
of allowances. One of the reengineering proposals is to have an 
adjudication officer (AO) review the file, gather the evidence 
together, and hold a conference with the claimant's representative 
prior to the ALJ hearing. The AO would then allow the cases that 
would likely be allowed by the ALJ. The ALJ would hear only those 
cases not allowed by the AO. The assumption is that the program 
will result in a lower allowance rate by ALJ's because fewer cases 
that should be allowed will be heard by the ALJ. If my theory is 
correct, the use of the AO will only further skew the cases that 
the ALJ will be comparing, and the allowance rate of the ALJ will 
not change significantly. 

Taken to its extreme, this approach would assume that if there 
is an 80% allowance rate at the ALJ level, and we can identify 
those cases and allow all 80% before the ALJ level, the ALJ will 
have a 0% allowance rate. Can we really believe that this will 
happen? I believe that of the 20% of cases going to the ALJ, a 
significant percentage will still be allowed. 

For the reasons stated above, I believe that the 
administrative appeal process should provide for a single hearing 
with all of the required due process protections, and that the 
hearing should be conducted by a person with experience in 
disability determination who applies the same law and policy as the 
initial decision maker. 
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Who Should Conduct the Hearing? 

My twenty-three years of experience with administrative 
adjudication have convinced me that when the substantive decision 
to be made involves a high degree of special expertise, that 
decison is best made by a specialist in that substantive field. 
Social Security disability determinations require a high degree of 
special expertise in the area of disability evaluation. 

It is easier to train a disability specialist to conduct the 
informal, one-party disability hearing than to train an attorney to 
be a disability evaluation specialist. Currently, ALJ' s are often 
recruited based on their experience as trial attorneys. In my 
opinion, experience as a trial attorney can greatly interfere with 
an attorney's ability to assume the role of disability hearing 
adjudicator. The role of a disability adjudicator is that of a 
truth seeker, not an advocate. The procedures used in a court 
trial have little similarity to those in a Social Security 
disability hearing. In actuality, there is little in law school 
that prepares an attorney for the role of disability adjudicator. 
Law school curriculum is directed primarily to the adversary 
process used by courts. Little is offered with respect to 
administrative procedure and social legislation, and nothing with 
respect to disability determination. Certainly, law schools do 
attempt to teach their graduates how to think analytically. 
However, we do not have a comer on that market. There are many 
other professionals who learn to think analytically. Although 
attorneys should not be precluded from being disability hearing 
adjudicators, their selection should be based on their experience 
and knowledge of disability evaluation. 

It is also important for the adjudicator to have experience 
with and knowledge of the Social Security disability program. 
Program knowledge is important to ensure that the adjudicator's 
decision is consistent with SSA policy. To ensure accuracy in 
decision making, it would also be helpful to have disability 
adjudicators with experience in reviewing a wide range of claims so 
that their basis of comparison is broad. This will be especially 
true as long as subjective factors continue to play a key role in 
the adjudication of disability claims. 

Some people fear that nonattomeys will be unable to conduct 
fair hearings. However, for the past 12 years, a large number of 
trained nonattorney hearing officers have been conducting 
reconsideration disability hearings. Claimants in these hearings 
have often been represented by attorneys. By all reports, the 
hearing officers have performed well, guaranteeing the claimant a 
fair hearing while at the same time using their disability 
evaluation and program knowledge and experience to arrive at the 
correct decision. 

To summarize, the criteria for selecting disability hearing 
adjudicators should emphasize expertise in disability evaluation 
and knowledge of the SSA disability program. 

What Kind of Hearing Should be Provided? 

The hearing provided as a matter of right to the disability 
claimant should continue to be an informal hearing in which the 
adjudicator has an affirmative obligation to develop the evidence 
in order to make the correct decision. 

The hearing should provide the basic due process rights set 
forth in the Goldberg v. Kelly decision. These include the right 
to timely and adequate notice; the right to be heard, present 
evidence and witnesses; the right to be represented; the right to 
disclosure of evidence; and the right to confront and cross-examine 
adverse witnesses. The hearing should be conducted by an impartial 




366 


adjudicator whose functions are separate from those who make the 
initial determinations being reviewed. Adequate rules should be 
included to prevent inappropriate ex parte commxinications, and 
there should be a written decision that sets forth the findings of 
fact and the evidence relied upon, and that makes clear application 
of Social Security law, regulation and policy to the facts 
supporting the ultimate finding concerning disability. 

I also believe that each adjudicator should handle his or her 
own cases from start to finish. The adjudicator should review the 
evidence, prepare for the hearing, conduct the hearing, and write 
the decision. The use of a decision writer allows the adjudicator 
to avoid engaging in the systematic evaluation required under the 
sequential evaluation process. The decision maker should be the 
decision writer. 

All of the procedures mentioned above are currently a part of 
the continuing disability reconsideration hearings process. 

Should the Hearing Declaion be Su blect_tQ_Revlew? 

While there should be no further administrative appeal of 
right after the single hearing of record described above, the 
Social Security Administration should have the ability to review 
individual decisions on its own motion. The hearing adjudicator's 
decision should be an initial decision that would become the 
decision of SSA unless SSA decides to review the decision on its 
own motion. This procedure is consistent with the provisions of 
the Administrative Procedure Act and the concept of institutional 
decision making. 

I do believe that any review of decisions should be based upon 
neutral criteria, such as the selection of a certain percentage of 
decisions from all regions, states, or individual adjudicators. 
Individual hearing officers should not be targeted, and allowances 
and denials should be reviewed with equal thoroughness. 

I would also recommend establishing a procedure that would 
encourage hearing adjudicators to prepare proposed decisions in 
difficult cases and request the agency to review the decision prior 
to adoption. 

Special Social Security Disability Court 

I agree with the many people who have proposed the 
establishment of a special court to handle appeals of disability 
cases. Fred Arner will apeak in more detail concerning this 
proposal. I do believe that such a court should be limited to 
determining whether there was an error of law, an error in applying 
the law to the facts, a procedural error, or a lack of substantial 
evidence supporting the findings of fact. The court should be 
precluded from allowing new evidence and should base its decision 
solely on the record of the administrative hearing. 

Thank you for your time and I look forward to answering any 
questions you may have. 
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Chairman Bunning. Thank you, Mr. Fait. 

Mr. Amer, you had a long association with a former colleague of 
ours, Mr. Pickle. I only wii^h he were still here — ^believe me, I do. 
Please proceed, Mr. Arner. 

STATEMENT OF FREDERICK B. ARNER, KENSINGTON, MD., 

FORMER CHIEF, EDUCATION AND PUBLIC WELFARE 

DIVISION, CONGRESSIONAL RESEARCH SERVICE 

Mr. Arner. Mr. Burke before Mr. Pickle, too. 

Mr. Jacobs. You are probably disabled yourself. 

Mr. Arner. Well, I am unattached. I did work in the Congres- 
sional Research Service, on this subcommittee, and in the Social 
Security Administration in the disability area. 

I will talk primarilv about the Social Security court. We have a 
number of bills. We have Mr. Jacobs’ bill that he has introduced 
in this Congress, which you, Mr. Chairman, and Mr. Jacobs intro- 
duced in the last ConCTess. That was a Social Security circuit court 
bill. I think this would go a very long way in making more uniform 
the treatment of claimants, elimination of the acquiescence prob- 
lem, and the development of more uniform case law. It would also 
bring a much more rational way of approaching policy issues. The 
Social Security Administration would have one body of law to focus 
on; they could appeal cases; they could write new regulations, or 
they could come to the Congress, rather than the situation we have 
where law varies all over the United States. We really cannot come 
to grips with these variations, and the Social Security Administra- 
tion has struggled with this to a great degree in recent years. 

One amendment I would suggest to that bill is to allow the Social 
Security circuit court to handle the class action suits, that they all 
would come to the circuit court, and the circuit court would be al- 
lowed to send them out to the appropriate district court. The court 
could consolidate all the class actions throughout the United 
States. 

We have had situations where we have had 10 or 12 class actions 
on the same subject, because attorneys go out and file them in dif- 
ferent jurisdictions where they think they can get the best action. 
So I think that that would be a very commendable function to add 
to the courts jurisdiction. 

Now, if you really want to bite the bulle^-that was what Mr. 
Burke used to say, as Mr. Jacobs will remember 

Mr. Jacobs. Oh, he used to do it. [Laughter.] 

Mr. Arner. You go all the way, and you go to the Archer bill, 
or preceding that, it was the Pickle bill, and before that, it was the 
Burke bill. This is a specialized court that was really designed on 
the structure of the Tax Court, and it would replace the district 
court jurisdiction. Under the circuit court bill, you would still re- 
tain the existing district raurt structure, but under this Archer bill, 
you would replace the district court with a specialized court that 
would cover the United States and would have the ability, as one 
court, to try to develop a more coherent body of law. You could 
have this with the proposed circuit court review under your bill. I 
think under the Archer court bill, appeal would go to the Federal 
circuit, but if you wanted to have a Social Security circuit, that 
would make even more sense for the appeal. 
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One benefit here is that you would have specialized judges and 
you would have the ability to have uniform procedures at the dis- 
trict court level. Now, the district courts are governed by a 
titude of rules and regulations and procedures at their level, but 
this approach would provide one standard set rules and procedures. 

One example is the use of magistrates. Some district courts use 
them extensively; others do not use them at all. There is a provi- 
sion in the Archer bill for the appointment of commissioners, which 
would be equivalent to mamstrates, and they would have the abil- 
ity to help with heavy worWoads. 

I will just mention briefly a couple of the other problems here. 
Uniform policy standards. The administration in their latest initia- 
tive is renewing the idea of reading from “one book.” and I would 
like to call your attention to a rather productive period back in 
1983 and 1984 where there was a plethora of rulings that came out 
at that time defining policy in a more coherent manner. The rul- 
ings are supposed to be applicable both to the DDS and tbe AIJs. 
Now, some ALJs do not think they are bound by rulings, and that 
causes a little problem. But it is a good thing that SSA is a^n 
working on this, because a lot of work needs to be done here. Tme 
class actions have diverted them from a normal policy evaluation 
to more of a reactive approach where they are putting out rulings 
and regulations, primarily to counteract or acquiesce to court rul- 

On the lack of uniformity between State agencies and AUs, I 
will just say that there are two different standards of review that 
you might want to look at. The ALJs are reviewed on the substan- 
tial evidence standard. 

I see the red light is on, so I will cease. 

Thank you, Mr. Chairman. 

[The prepared statement follows:] 
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Testimony before Social Security Subcommittee 
on the Disability Insurance Program 
Frederick B. Amer 
August 3, 1995 


Mr. Chairman, 

It is a pleasure to be back before the Social Security Subcommittee this 
morning. As Andy Jacobs knows, I served the Congress for over 30 years, and have 
devoted most of my career to disability issues. 

From 1975 to 1983, 1 served on the Subcommittee staff, and had chief 
responsibility for disability issues. Prior to that, I spent many years with the 
Congressional Research Service, in the American Law Division, the Government 
Division, and finally, as Chief of the Education and Public Welfare Division. 1 
attended Harvard Law School and have a law degree fi'om George Washington 
University. 

From 1983 until 1987, 1 worked at the Social Security Administration in 
disability policy and at the Office of Hearings and Appeals. In 1989, using a grant 
fi'om the Sloan Foundation, I conducted an extensive study of the disability program, 
and wrote a book recommending a model structure for the program. 

Of the subjects which were highlighted in your press release, I will deal 
primarily with the problems of litigation and the establishment of some type of Social 
Security Court. 1 will also discuss the related problems in providing and implementing 
uniform policy, and desirability of modifying a system which allows evidence on a 
case to dribble in for years. 

Social Security courts 

I am aware this is not the first time you have heard me on this subject so will 
try to be brief. This subject has been looked at many times by commissions, advisory 
councils, and study groups over the last twenty years, the latest of which Is the Federal 
Courts Study Committee. The latter had been established by Congress and reported 
back in 1990. Mr. Chairman, you and Mr. Jacobs introduced a bill last Congress on 
the subject, as have past Chairmen and Ranking Members of this Subcommittee, 
including Mr. Archer, Mr. Pickle, Mr. Jacobs, and Mr. Burke. 

I will summarize the pros and cons of the different approaches. The old Burke, 
Pickle, and Archer bills would have established a Social Security Court which would 
have jurisdiction over all Title II and XVI determinations. It would have taken away 
jurisdiction fi'om the U.S District Courts and placed it in judges of the specialized 
court. Appeal fi'om the Social Security Court would go to the Court of Appeals for 
the Federal Circuit. On the other hand, the bill you and Mr. Jacobs introduced, H.R. 
3265, in the 103rd Congress (which Mr. Jacobs has introduced in this Congress - H.R. 
1587) would keep the district courts but have all appeals of Social Security and SSI 
cases go to one circuit court, a new U.S. Court of Appeals for the Social Security 
Circuit. 

Your previous bill would be a major step forward in providing uniformity in the 
interpretation of the disability provisions of the law. It would probably be more 
acceptable to the advocate community than the Archer bill fi'om the 103rd Congress 
and could by implemented more quickly. In fact, it could be a transitional step toward 
a more comprehensive Social Security Court structure. 
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I would suggest that the Social Security Circuit Court should be given the 
authority to receive and assign all class action suits to the district courts. This was 
included in Mr. Archer’s bill of last Congress. These cases - thougjt often legitimate 
in nature — have been a major disruptive force in the administration of the disability 
program in the last fifteen years. Such a provision would allow the consolidation of 
cases on the same issue and greatly curtail "forum shopping" by advocates who wish to 
obtain the maximum sympathetic consideration of their concerns. 

There are, however, a number of things you will not get out of the Social 
Security Circuit Court approach. You will not have judges at the district court level 
who are specialists in disability process and law. In this you will find support in the 
advocate community who have argued that a "generalist" district court judge is a better 
protector of claimant’s right than a "specialized" court judge. They argue that a Social 
Security Court would be "dominated" by the administering agency. Ironically, in the 
past SSA has argued that such court would interfere with its policy setting functions. 
Although I believe both these arguments are not substantial, they apparently have been 
effective ones in preventing remedial action. The lack of uniformity of treatment of 
claimants because of judicial, intervention has continued unabated under the present 
system. 

Also, under your previous bill, Mr. Chairman, the rules of courts will continue 
to be determined differently -- by district and circuit - throughout the United States. 
These rules of practice can by quite significant and would probably be beyond the 
control of the Social Security Circuit Courts unless it was stated otherwise in the 
legislation. Moreover, to have one set of rules for social security cases in the district 
courts and another for all others would add conftision to a scene already chaotic 
enough. One quite important difference in district courts throughout the United States 
is their use of magistrates. Some district courts use them extensively and magistrates 
in some jurisdictions become de facto disability specialists. The degree of supervision 
and review by the district judge vary by court and circuit. 

If a uniform judicial approach is considered the highest priority, or as Mr. Jim 
Burke used to say "you want to bite the bullet", the Archer bill is the preferred 
approach. It would establish uniform rules of practice and procedure and it would 
provide a chief judge with authority to deal effectively with disability court workload 
and processing times. Under the existing district court structure you lack such 
flexibility. Moreover, a Social Security Court would provide you with a raechMism to 
deal in a uniform manner with remands and enforcement of the "substantial evidence 
rule”. In the past these have been the subject of abuse by district court judges even 
though Congress has tried to curtail such activity a number of times. 

Finally, if you go the Social Security Court route you appear to be setting up a 
court which is more of an Article I (legislative) court than an Article III (judicial) 
court. Constitutional experts struggle to explain the difference but the tenure of the 
judges seems to be the most crucial element. The Archer bill would have provided a 
tenure of ten years for such judges. To be a Article III, court life tenure is required. 
Either approach could be utilized. The argument for life tenure is the increases 
appearance of independence. Judicial independence is a mixed blessing in the views of 
some. 
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In addition, the law requires an appeal by the Government within 60 days of the 
district court decision and the Justice Department requires that SSA make their appeals 
recommendation within 30 days. The numbers and layers of lawyers, technicians, and 
bureaucrats who must input into the appeals process in the 30-day period is mind- 
boggling, and an effective review from both a policy and legal standpoint within this 
time period is very difficult if not impossible. I suggest a lengthening of the appeal 
time frame to at least 90 days. The Congress in passing the Social Security 
independent agency bill with Social Security having its own attorneys has helped. But 
SSA should have authority to appeal cases to the circuit court level without Justice 
Department participation. Presumably, appeals from the circuit court to the Supreme 
Court would still go through the Solicitor General. 


Uniform Policy Standards 

As part of its reengineering of the disability programs, SSA is continuing the 
struggle to implement the concept that all adjudicators read from "One Book" on 
policy and procedures. Over ten years ago Congress called for this and in the period 
1983-1984 there was an unusually productive period went the Office of Disability and 
Office of Hearings and Appeals collaborated in the promulgation of a great number of 
Rulings which clarified the policy in many crucial areas. Since then, however, the 
lack of Rulings has been marked and the slowness in getting out Regulations has 
returned. Regulatory reform for SSA, in contrast to some other agencies, is the 
promulgation of more policy direction rather than its curtailment. The latest SSA 
efforts should be applauded and encouraged. 

One of the primary reasons for a Social Security Court or appeals court is the 
elimination of conflicting court established disability standards in different regions of 
the country. Moreover, the "non acquiescence” problem will disappear under either 
type of legislation and coherent and relatively uniform body of case law will gradually 
be formed. Where SSA disagrees with a finding it will be able to appeal a court 
decision which it believes violates desirable and lawful policy or go to Congress for 
legislative clarification. 


Administrative standards of review 

A related concern is lack of uniformity in standards for disability or in their 
application at the administrative level. The constantly increasing ALJ reversal rate of 
State agency decisions continues to foster the belief that something is amiss in the 
process. The traditional explanation by SSA that the ALJs are really looking at 
different cases because of the passage of time and an "Open" record does not 
completely explain the difference in result. 

A recent SSA study shows a substantial variation in how SSA quality assurance 
(QA) personnel look at State agency decisions as contrasted with Appeals Council 
review of ALJ decisions. For instance, in a study of ALJ decisions the QA personnel 
found 80% lacking documentation to support the decision while peer review by ALJs 
reviewers found only 20% had insufficient documentation. This is not altogether 
surprising in that the decisions are being reviewed on different standards. The ALJs 
use the Appeals Council standard of substantial evidence while the QA reviewers 
utilize a "preponderance of evidence" standard. 
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One obvious step in achieving more uniformity in decision-making would be the 
use of the same standaid. I question whether it is appropriate to use the "substantial 
evidence" standard in reviewing cases at the administrative level. This is a standard 
used almost exclusively in courts review of administrative action. Use of "substantial 
evidence" at the administration introduces a looseness in review of both allowances and 
denial which does not support what might be considered a "best decision" philosophy. 
At the court level such a standard of reviews may be sustainable because deference is 
more appropriate to the "expert" agency making the determination. The committee 
may wish to consider whether legislatively it should provide a uniform standard for 
reviewing decisions and that the appropriate standard should be "preponderance of the 
evidence". 


For almost fifteen years the Congress has attempted to reform the system so that 
documentation for determinations of disability be introduced early in the process. SSA 
reengineering endorses this concept in its emphasis on increased development at the 
initial level. 


In the 1980 amendments the Congress attempted to put a modest restriction on 
the "open record" which would prevent new evidence to come in at the fourth level , 
the Appeals Council. The law and the legislative history stated rather clearly that the 
record would be closed after the decision of the ALJ. However, many years thereafter 
a regulation was promulgated which allowed "new and material" evidence to be 
introduced at the Appeals Council level as long as it related to the "period" before the 
Appeals Council level. This was a clear violation of Congressional intent. 

In 1982 this Subconunittee reported out a bill that went further and required a 
"closing of the record", with some notable exceptions, after the reconsideration. The 
rationale was to expedite the process and to prevent the practice of some attorneys in 
holding back evidence for submittal to what they considered a more sympathetic 
forum, namely the ALJs. The legislation died in the Rules Committee. Perhaps this is 
an appropriate time for the Committee to once again explore this issue. At the very 
minimum it should demand that SSA revoke its misinterpretation of the 1980 
amendment. 


I thank the Subcommittee for the opportunity to present my views. 
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Chairman BuNNiNG. Mr. Enoff, please proceed. 


STATEMENT OF LOUIS D. ENOFF, PRINCIPAL, ENOFF 
ASSOCIATES, LTD., SYKESVILLE, MD., FORMER ACTING 
COMMISSIONER OF SOCIAL SECURITY 

Mr. Enoff. Thank you, Mr. Chairman and members of the sub- 
committee. I have been here many times before, but this is the first 
time that I have been here as a private citizen, and I appreciate 
this opportunity to be here. I commend you for holding these hear- 
ings on this subject that is veiy important, and it appears that 
there is some consensus forming about some of the needs for 
change. , , 

Let me say that the current Social Security disability program is, 
I believe, basically a sound program. It is very valuable to the 
workers and families that contribute to the Social Security Trust 


X- tillLl. ^ ^ 1 • • • 

However, the program has substantial lingering administrative 
problems, and I believe these problems do threaten to undermine 
the public’s confidence in the program. 

These problems include long delays in the decisionmaking proc- 
ess at the hearing and appeals level, an inadequate number of con- 
tinuing disability reviews being performed, and perhaps most im- 
portantly, the lack of a viable rehabilitation component. 

Suggestions for improving the process over the years have in- 
cluded shortening steps in the appeals process, as my colleagues 
have said, the closed record in appeals, creating a disability court, 
and creating a new category of temporary disability. 

Now, my experience of over 30 years in Social Security, in this 
area primarily, convinces me that there are two overriding prin- 
ciples which you should employ when making change to the SSA 
disability program. First, the various segments of the program, as 
displayed on the chart that Ms. Ross used, the various portions are 
not independent. They interact with each other, and making 
changes to one process can have a tremendous effect on another 
process. So you have to consider the effects of changes to every one 
of those pieces when making changes. 

More importantly, I believe, any substantial changes to the dis- 
ability process must — and I repeat, must— be accompanied by safe- 
guards to protect the rights of applicants and beneficiaries. 

Now, with these principles in mind, I believe that a package that 
includes eliminating the reconsideration step, including a predenial 
interview, replacing the ALJ hearing with a hearing by a State dis- 
ability hearing officer, closing the record, examination of the ap- 
peals council review, creation of a disability court, a strengthened 
SSA review process, the introduction of a temporary disability cat- 
egory, an improved and increased CDR effort, and an improved and 
increased emphasis on rehabilitation at all levels of the process, 
would be a package that would go a long way toward solving the 
current problems that plague this program. 

This package should be accompanied by the safeguard of an in- 
troduction of an ombudsman concept in the State DOS to protect 
the rights of beneficiaries and applicants. 

None of these recommendations should be taken as condemna- 
tion or even criticism of the persons who are serving as claims rep- 
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resentatives, disability examiners, or AUs in the cuirent process. 
I believe the overwhelming majority of these persons~afe com- 
petent, caring individuals who are attempting to carry out their du- 
ties in a professional manner. 

These proposals recognize the need to streamline a process which 
threatens the viability of a basically sound program. 

Since the orange light has not even come on, I would add two 
points. One thing that has not been talked about a great deal this 
morning, but that concerns me greatly, is the increase in the need 
for representation, or the belief by citizens that they need a rep- 
resentative to get what they are paying for in their FICA taxes. I 
believe Ms. Ross said it is now 70 percent of persons who hire a 
person to represent them. They pay for that out of their own funds 
to get a benefit which they have been paying FICA taxes to be enti- 
tled to. That troubles me and concerns me. I do not have a specific 
solution, but I think this package would go a long way toward 
eliminating what people conceive as a need to have someone rep- 
resent them with their government or against their government. 

The second point that I would make — and I was reminded when 
Mr. Jacobs told his stoiy that Senator Long lectured me many 
times about what the disability program was intended to do and 
not to do, and about people who visited him who did various and 
sundry activities that they perhaps were not supposed to be able 
to do. But he said that when the program was created — and I was 
not there, despite what some people might say, in the fifties — the 
projection then was that one-half of 1 percent of payroll would 
cover the program. It is more than that. When someone asks, well, 
how much should it cost, I give you an answer in my testimony; 
I think it should cost what it takes to pay a reasonable benefit to 
persons who become disabled and to care for their families. They 
have paid for that right. I think the benefits now are reasonable, 
not excessive. So I do not think that the benefits are out of sync, 
but the administrative costs could certainly use some attention. 

I thank you again, and I would be happy to try to answer any 
questions you may have. 

[The prepared statement follows;] 
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STATEMENT OF LOUIS D. ENOFF, PRINCIPAL 
ENOFF ASSOCIATES UMITED 
SYKESVILLE, MD. 

Mr. Chairman and Members of the Subcommittee: 

Thank you for the opportunity to be here and to testify before you today. Although I have 
testified before this subcommittee many times, this is my first opportunity to come before you as a 
private citizen rather than a representative of the Executive Branch. 1 appreciate your invitation and 
will be pleased to assist you in any way 1 can. 

Someone has said that a society may be judged by the manner in which it treats the most 
vulnerable of its members. The Social Security Disability Program often deals with those members 
of our society who are most vulnerable. I want to make this point up front. While my testimony 
will focus on problems with this program, I want to state forthrightly and unequivocally that there is 
much about the Social Security DisabUity Program this is right and honorable. There are literally 
millions of men, women, and children in this country who testify to the value and fairness of this 
program, as well as the need for it Workers who during a pOTOd of disability were able to have the 
dignity of counting on the disability insurance program to which they had contributed during their 
employment as welt as families who were able to get by and maintain a decent standard of living 
while a breadwinner was incapacitated, testify to the need for and value of this program. 

The need for the program is certain and the basic concepts and principles of the program are 
right. Using medical and vocational standards to determine a Arson’s ability to work and 
periodically reexamining those who are not permanently tiisabled is right. I also believe the 
placement of the responsibility for administering the program with the Social SMurity Administration 
and the rrse of state agencies as partners is correct There may be a need to adjrrst these 
responsibilities from time to time, and to encourage more participation by the private sector, but the 
basic design is correct The basic program design arrd the feder^ state partnership should be 
maintained. 

On the other hand, there are problems, big problems and lingering problems, but not 
insurmountable problems. The program is worth saving and should not be scrapped because of these 
problems. The major problems as they have been correctly identifted in your statements announcing 
this hearing are: Long delays in processing, lack of an effective CDR process, failtrre of the 
rehabilitation portion of the program, and the escalating costs in both program and administrative 
costs. 

Before 1 discuss some solutions to these problems, let me first state two principles about 
changes to the disability process which I learned in my 30 years with the SSA. This experience has 
been confirmed from my experience woridng with and studying disability programs in dozens of 
countries throughout the world. . 

First, you cannot change any one segment of the disability process without having an effect 
on the other segments. Like the proverbial marshmallow, if you push in one side, there will be an 
extension on some other side. The initial application process, the disability determination process, 
the appeals process, the rehabilitation process, and the CDR process are interactive. Any change to 
one of the processes should carefully consider the likely effects on the other processes. 

Secondly, and more importantly, introduction of sudden or major changes in any of the 
processes should not be made without adequate safeguards. I lived through the dark days of the early 
1980’s and the lingering after effects of the changed CDR process. We should leara from these and 
other experiences, where sudden or massive changes to the process were tried without adequate 
safeguard. The results can be lasting and even permanent for some of those affected. 

With these principles in mini I would like to discuss some of the suggestions for improving 
the current process. 

T.nno Delays In Processing I would add to the loi«-delayed decision process another very 
disturbing problem that should be addressed. The continuing growth in the number of claimants who 
feel they need to hire a representative to have their claims properly decided. While 1 certainly 
believe that eveiy citizen should have the right to have a representative, md that the SSA should 
recognize and cooperate with that representative, it is dishwrtening to think that a citizen should 
need to hire a representative in order to receive what is properly due them. FICA contributions are 
make by workers to endure fair and proper treatment of claims, and the growing dependence on paid 
representatives is to me a symptom of the current elongated disjointed appeals process that should be 
considered along with the other noted problems. 

Based on the latest statistics I have seen, the delays in processing are concentrated in the 
appeals and court levels. The sute DDS and SSA field office processing times and accuracy rates 
are at very good levels despite unprecedented workloads. Long term efforts to strengthen the 
partnership between SSA field offices and the DDS seem to have paid off and there needs to be 
continued effort to provide incentive for a total quality process that is more user ffiendly. 

There have been several suggestions for improving the appeals process while ensuring fair 
treatment of applicants and lessening the need for a hired representative. My colleagues on the panel 
have offered some positive approaches and I would like to offer comments on those and others under 
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consideration. 

Elimination of the Reconsideration Step This seems like a relatively easy way to shorten a 
lengthy appeds process. However, this action bv itself would be a mistake. If you look at the 
various steps in the appeals process and their affect you will note that the reconsideration process 
accounts for almost 10% of allowances while consuming a short portion of overall processing time 
and at a cost well below the ALJ hearing. The reconsideration process serves to complete the 
appeals process for about half of those who appeal the initial decision. As a process by itself it is 
more efficient and effective than any of the following steps. 

* While I would not recommend elimination of reconsideration as a stand alone improvement, I 
have previously referred to the interaction of the various steps. Considering the interactions, I 
believe that elimination of the reconsideration step could be effective if it is combined with the 
introduction of a pre-denial interview by a decision maker trained to elicit relevant information from 
the applicant and a revised hearing process. Currently no information is collected about persons who 
are denied at the initial stage but do not appeal that decision Over half of those denied at the initial 
application stage do not appeal that decision. Not until the ALJ hearing does the applicant receive a 
face-to-face meeting with a decision maker. 

Two asp^ts of that process are especially troubling. First, those persons who are denied and 
never get to a hearing are not tracked by anyone. SSA has no ftmds to track these persons or to 
refer them to rehabilitation or other services. ! believe we ^ould be concerned about those persons 
and that the pre-denial interview would be a helpful step in determining what type of help is needed 
for those persons. I agree that many of these applicants were applying only because of requirements 
from their welfare office or private insurance company. However, I am concerned that many of these 
persons may not appeal because they lack the stamina or ability to pursue what they view as an 
overwhelming bureaucratic process. I hope that the introduction of a pre-denial interview will help 
to elicit information about these persons and help to refer them to rehabilitation or other forms of 
assistance. 

The second disturbing point about statistics from the appeal process is the allowance rate at 
the ALJ level which is over 70%. You may note that I did not call it a reversal rate, but an 
allowance rate. I do not call it a reversal rate because the ALJ decision is not a new decision based 
on the same record. The long passage of time and the introduction of new evidence often means that 
the ALJ is considering a new claim. ALJ allowances are sometimes based on impairments that were 
not even alleged at the initial application. In order to deal with these problems I suggest a 
combination of two solutions: A disability hearing bv a state disability hearing officer, and a closed 
record . While these proposals have been put forth separately in the past, they are related. 

First, the disabiliw hearing . I have come to believe that a disability hearing by a state 
disability hearing officer could be an effective replacement for that ALJ hearing if two conditions are 
met: (1) The introduction of some safeguard at least in the early stages; and (2) The introduction of 
a more effective review process by SSA to replace the Appeals Council and current quality reviews. 

Before elaborating on the idea of replacing the ALJ hearing, I want to make one thing very 
clear for the record. My experience with persons at all levels of the disability process from initial 
application at the SSA field office, through the initial disability decision and reconsideration at the 
DDS, through the ALJ hearings process and the Appeals Coimcil, convinces me that the vast majority 
of these persons are competent, considerate, intelligent persons trying to f^ly and accurately do their 
jobs. The process and oAer pressures often hinder claims representatives (CRs) from taking the time 
they would like. Time and lack of personal face to face contact impede the disability examiner from 
sometime performing the job they would like. The convoluted process, the passage of time, and 
disparate court rulings all serve to frustrate the ALJs’ work. 

I have said in the past and will say again for the record, in my opinion over 90% of the ALJs, 
disability examiners, and claims representative are competent, caring civil servants trying to do their 
jobs correctly. My r^:ommendation to make significant changes to these processes should in no way 
be taken as criticism of the individuals. We all know that there are exceptions, where incompetence 
or poor conduct or even fraud is uncovered. In these circumstances administrative processes should 
be used to correct abuses. Program changes should not be made to overcome poor performance. 

As for the disability hearing, I believe that there is merit in placing responsibility for the 
initial decision through the hearing decision within one component of the organizations involved. 

That should give better control for consistency and timeliness but a safeguard for the applicant is 
needed. This safeguard is e^cially needed when we recognize the three hat role of the ALJ which 
would be eliminate. I would inteiject, at least for the first few years, Uie use of an ombudsman for 
each state agency that conducts disability hearings. This would be federally financed position with 
^)ecific duties, but some discretion should be left to the state in how and where to locate these 
positions. 
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Ombudsman staff should be kept small in size but have considerable visibility and 
independence in order to hear and resolve con^laints in an impartial manner. I recognize that this is 
a new concept, but 1 have given considerable thought to the possible fall-out from die replacement of 
the ALJ process and believe that this safeguard is essential. I believe that no state should have more 
that 10 or less than 1 ombudsman to perform this role. I would encourage a dialogue between SSA 
and the DDSs to arrive at viable arrangements and support for diis concept. 

The ombudsman should provide protection fw the ^qilicant. On the other hand, there needs 
to be some protection of equal treatment between the state tearii^s offices and for the disability trust 
fund. There is no political incentive for states to deny sq^llcants for disability benefits since it is 
100% federally funded, and in the past the DDSs have not been prone to act outside the regulations 
of the program. However, with this newdy proposed process, it is advisable for SSA to "beef up" the 
review process to combine the goals of the currrat qmdity assurance (QA) and Appeals Council 
reviews. 

In terms of the closed record. I believe diat the elimmation of various steps in the process 
should provide enough of a time saving to allow the record to be closed after the pre-denial 
interview. In that way, any appeals to the courts would be for the purpose of clarifying policy. 

Legislation has repeatedly been introduced regarding a Social ^curitv Court . Once again the 
Social Security court by itself could be problematic, but when combii^ with the previously 
discussed proposals, I believe that such a court could be very effective. The courts have exerted a 
great deal of pressure on the disability program owr die past 20 years. Some of these pressures have 
been real and some imagined, some ju^ified and some unjustified some good and some bad in my 
opinion. 

The current system that allows the 13 cireuits to make differing decisions about this highly 
technical program needs improvement While cloring the record would reduce the number of 
claimants who file for appeal, I am concerned that some mcreased Judicial Branch workload could 
result Perhaps if there is a method to recruit large number of the highly qualified ALJs as principals 
in this process, a smooth transition could be effected. 

A court system that provides consistent decisions and faster resolution of legal question should 
help reduce time delays and pressures throughout die |xocess. Careful consideration needs to be 
given to how the SSA will carry out its representation actions widi diis court. 

Another proposal that has been offered in die past is die idea of temporary disability . I think 
the idea of temporary disability should be giwn fiird^ conrideration. Turning to our current 
statistics we see that about 20% of allowances occur at the ALJ level and above. Fully 80% of 
allowances occur through the sate DDS processes and axuracy rates at these levels hover around 
97%. 

If you talk to disability examiners and others familiar with the process, you would find 
consensus that about 80% or more of the applications for disd>ility could be rather easily determined 
to be allowance or denials. It is the remaining 20% where much less certainty lies. Let’s assume 
that we can divide the 20% of allowances that are made at the ALJ level into five categories: 

(l)New Evidence, (2) Worsening of condition because of the passage of time, (3) Court ruled 
differing from adjudication guideline, (4) Affect of the personal appearance and/or representative, and 
(5) Difference of opinion about allowance or denial between the disability examiner and the ALJ. 

My previous recommendations ^ould alleviate all but the last of these categories, (5) the difference 
of opinion between the examiner and the ALJ. I believe we are talking at most about between 5% 
and 10% of the allowances. 

Many disability examiners have told me over the years that they could predict which denials 
would be overturned by the ALJ with 90% accuracy. I believe that this is true and for this small 
percentage of cases, I believe temporary disability should be explored. I would limit temporary 
disability to this small group initially because I believe the system is not prepared for the idea of 
temporary disability. In order to be prepared to handle temporary disability, massive changes in the 
CDR and the rehabilitation processes must occur. 

The CDR process is currently not able to keep up with current mandated reviews and does not 
really do anything to assist the disabled beneficiary in returning to work. The CDR process must be 
strengthened not only with staff and technology but by linking it to rehabilitative services. Currently 
less than 1% of disability beneficiaries leave the disability rolls in order to return to work. This is 
despite the fact that surveys show that 30% to 60% of disabled persons would like to return to work. 

I believe that there are several basic reasons for the disnial failure of rehabilitation in the past. 
The first reason is somewhat historic. The original disability {sogram was designed as a disability 
retirement program. The eligibility age was set at 50 and the criteria was to be a disability expected 
to be long term or to end in death. Although the <kfinition of disability has been changed a couple 
of times the concept was never changed to emi^iasize the goal of rehabilitation. A second reason for 
the lack of success has been the lack of commitment or coordination among the agencies responsible 
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for administering the programs necessary for achieving success; HHS (now SSA), Education, and 
Labor. Also, there has been a lack of incentives for states to take innovative ^proaches juu! to 
involve the private sector. Until we create an atmosphere where rehabilitation and return to work are 
expected, we will not succeed. 

Today’s process causes the applicant to jump through hoops to prove inability to work, and 
then discusses the possibility of returning to work. I believe that there should be a definite link 
between the CDR process and rehabilitation . National attention and commitment to this effort by all 
three ^encies are necessary. While the cost of this effort seems high, the cost of not investing in 
rehabilitation is phenomenal in human as well as monetary terms. With the right attitude and 
commitment it can be done. TTiere are proven techniques and the results not only improve a person’s 
self-esteem and attitude but result in a positive economic return. The private sector needs to be more 
involved and the rehabilitation budget needs to be raised and better utilized. In some countries they 
handle employment of persons with disabilities by requiring that every employer employ one person 
with a disability for every 25 or 30 persons in their work force. I hope we would not go that route, 
but the results are better than our current process. 

Finally, let me address the issue of the cost of the disability program . When asked how much 
the disability program should cost in program dollars, I am tempted to quote Abraham Lincoln. 

When Lincoln was asked how long a persons legs should be in proportion to the rest of their body, 
his answer was, "Long enough to reach the ground." The Social Security disability program should 
cost as much as is nece^ary to pay and adequate benefit to those persons who are tnily unable to 
woik and have contributed for a sufficient period of time to be insured. Today’s benefits are 
adequate, not generous, and any effort to r^uce costs should be invested in improving eligibility 
determinations and the CDR process as well as investing in more and better rehabilitation efforts. 

This means that the focus should be on the administrative side. However. I would suggest that the 
Subcommittee begin to look at the potential effect on the disability program of the present law 
increase in the retirement aee that will begin in about five years and result in an eventual full 
retirement aee of 67 years . 

In the administrative area there appears to be some room for cost savings and the proposals 
discussed earlier should be helpful. Opening more of the disability processes to the private sector 
could provide some positive economic results. Private sector assistance could be particularly helpful 
in alleviating peak workloads. One again I would urge safeguards if there is to be any sudden shift 
of responsibilities. Perhaps some kind of oversight activity could be employed to ensure that citizens 
rights are being protected. 

In summary then, I would say that a comprehensive, coordinated approach that includes 
keeping the basics, continuing to improve the initial process, eliminating the reconsideration, adding a 
pre-denial interview, replacing the ALJ hearing with a hearing by a state disability hearing officer, 
closing the record, eliminating the Appeals Council, creating a Social Security Court, strengthening 
the SSA review process, improving and increasing the CDR effort, and improving and emphasizing 
rehabilitation, would go a long way to correct the current problems in the disability program. This 
coordinated approach should include the safeguard of an ombudsman in the state disability process to 
ensure the claimants* rights at least during transition. 

Thank you again for the opportunity to appear hear today. I would be happy to respond to 
any questions. 
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Chairman. Bunning. Thank you, Lou, for your testimony. 

Let me start with Mr. Fait. In your testimony, you stress the im- 
portance of strengthening the initial determination the first time 
we visit someone who has applied for disability. 

Mr. Fait. Right. 

Chairman Bunning. What are your views regarding the addition 
of a predenial interview, conducted by the State DDS disability ex- 
aminers? 

Mr. Fait. I have been in favor of that. However, in terms of the 
cost, it is important that it only be used when it can be of benefit. 

I also take issue a little bit with how it is presented. I do not 
like the idea of a predenial interview because it makes it sound 
like you are going to deny them, and we are calling you in to try 
to talk us out of it. That bothers me a little bit. I think it should 
be presented as that we cannot grant benefits based merely upon 
the documents, and therefore, we would like to interview you be- 
fore we make the decision. I think that that would be a very good 
idea. 

I also think that the initial examiner should have the flexibility 
to conduct the kind of investigation that might be necessary for the 
specific claim. 

Chairman BUNNiNG. If we are going to shorten the process and 
if we have a predecision interview, couldn’t that interviewer say to 
the applicant, You lack x, y, and z to get a court decision. In other 
words, you do not have all your ducks in order, and therefore, if 
you do not want to have a problem, you need to make sure that 
you get this paper, this document, this examination, or you are not 
going to get a correct decision. 

There has got to be someone who lets the applicant know if we 
close the process, that they must have everything in order before 
a decision can be rendered. 

Mr. Fait. Well, I would like to say that I do not believe in closing 
the record at that stage. I do not tnink it would be legal to do so. 
I think the record can only be closed after the hearing. 

Chairman Bunning. That should be considered. 

Mr. Fait. Right. I think you could do one thing, though. People 
talk about closing the record in a couple of different contexts. One 
is the context of appealing from a court, where you have a tran- 
script of the hearing and all of the evidence, and no new evidence 
is allowed. 

What really causes a lot of problems in the current system is 
when we are not talking about new evidence; we are talking about 
new medical reports, which are brought in at the time of the AU 
hearing. The ALJ hopes to get prepared for that hearing by review- 
ing all the evidence so that he can ask intelligent questions and 
then get some new report dropped on him when they come in. 

I think any system we set up prior to that hearing or perhaps 
as part of this interview, you could say that by so much time before 
the hearing, you have to get all of your medical reports in, so that 
we are able to review them prior to the hearing and prepare for 
it. 

Chairman Bunning. We cannot succeed in speeding up the proc- 
ess if the ALJs are going to reverse 70 percent of the DDS deci- 
sions. 
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Mr. Fait. Correct. 

Chairman Running. It is never going to work. 

Mr. Fait. Right. 

Chairman Running. We are never going to relieve the backlog. 

Mr. Fait. I agree. 

Chairman Running. OK Lou, with at least 30 years of experi- 
ence with SSA, you have done a lot of thinking about this and the 
problems with the disability program. Would you explain a little 
more what leads you to believe in the approach that you have in 
your testimony? 

Mr. Enoff. I think rehabilitation has never gotten the attention 
it needed or the money it needed in the process, so that is a 
linchpin to it. The other pieces kind of come together when you 
look at all of the proposals and you ask. What is not working here. 
As I said, I think all of the people involved are trying to do their 
jobs well, but the process kind of makes it impossible. 

We tried many pilots during my days in Social Security, and as 
someone has said, it takes 5 to 10 years to get results. I think that 
if you look at this, it has been a problem, the difference of opin- 
ion — we say 70 percent are reversed. They are not really reversed, 
because a lot of it is new evidence — think Ms. Ross said 25 per- 
cent — so it is a new case. Time has passed. The person’s ailment 
may have gotten worse. So you must shorten that process. 

So I come to the conclusion that shortening the process means 
taking out some steps, but then putting in some guarantees so the 
person does not lose his or her ri^ts. /Qso, I would hope 

Chairman Running. If we shorten the process, we will get those 
who need disability on the rolls. 

Mr. Enoff. Sooner, yes. 

Chairman Running. That is the whole idea. What is happening 
now is we have people dying before they ever get to the rolls, and 
I think that that is completely unjustified. 

Mr. Enoff. I agree. 

Chairman Running. We must make sure they get a fair, equi- 
table due process hearing so that they can become elimble for what 
they have already paid for. It is not an adversarial relationship 
with the hearing officers. It should not be. It was never intended 
to be. Now, if you play the system, you know you have a good 
chance of having a denial reversed. If you appeal at every level, 
you have a heck of a lot better chance of getting on the rolls than 
you did when you started through the process. That is bad, really 
bad. 

Let me ask you — and you do not have to answer this if you do 
not want to 

Mr. Enoff. I do not have anybody looking over my shoulder now, 
Mr. Running. I would be glad to answer you. [Laughter.] 

Chairman Running. You used to answer even though you did. Is 
the disability program currently in the worst shape that you have 
ever seen it? 

Mr. Enoff. Well, I think certainly the appeals process part of it 
in terms of the len^hening of the process and the backing up piece 
is. The backlog of CDRs on a percentage basis is probably 

Chairman Running. It is 1.7 million. 
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Mr. Enoff. On a percentage basis, in 1980, when the legislation 
passed, it was probably that bad. 

Chairman Bunning. Percentagewise? 

Mr. Enoff. Percentagewise, I think, of cases. 

Chairman Bunning. That says we have done nothing to improve 
it. 

Mr. Enoff. Well, I will say that that is true; we have not im- 
proved. Part of the reason is that in all honesty, when we looked 
at the available funds, when I was there, the decision was to put 
the money on processing the initial claims for people who were try- 
ing to get on the rolls, given that choice. You may disagree with 
that choice, but that was the only fair choice. 

Chairman Bunning. Now that process has bogged down also. 

Mr. Enoff. It is at the appeals level. The initial seems to be 
doing well, from the data I have seen. 

Chairman Bunning. But the process to get them onto the rolls 
has bogged down. Whether you say it is at step one, two, three, or 
four, it is still bogged down. 

Mr. Enoff. Yes. I would like to make one other point if I could, 
and we have not talked about this at all this morning, and that is 
those people who do not appeal. I worry some about those people 
who do not appeal, because I believe that even though people who 
work in the area will tell you that a lot of people who apply ini- 
tially apply because their insurance company or the welfare office 
says they have to apply, and that is probably true for a percentage. 
But there are other people who, because of mental impairments or 
just a lack of stamina to jump into the process 

Chairman Bunning. Go through the system. 

Mr. Enoff. Yes, because it is an awesome process to the average 
person, do not appeal. Over one-half of the people who are denied 
at the initial stage do not appeal. 

Chairman Bunning. Do you realize that each of the Members of 
Congress sitting here has about 100 SSI or SSA cases, whether it 
be disability or whether it be benefits, monthly? Multiply that by 
435. I believe that is the No. 1 issue in each congressional office — 
at least it is in mine — we deal with about 100 cases of SSA, wheth- 
er it is initial claim, whether it is going through the process, or 
whether it is just getting information on how many dollars will be 
available when I become 65 or 68. One hundred out of two hundred 
cases are SSA related. 

So we have got to do something about this situation because one- 
half of the administrative cost of SSA is being spent on it. So we 
are going to do something, and we are open to suggestions. We 
hope that if you have some, you will bring them forward. SSA may 
not like what we do, but we have to do it anyway. 

Mr. Enoff. Well, I would certainly be pleased to do anything I 
can to help the process, and I understand what you are saying. I 
did get involved in some cases during the years that I was there, 
and I will tell you that I still have daimants who call me, and I 
try to assist them, because it is an overwhelming process, and we 
do have to make it simpler to the extent we can. 

I realize that it is not as easy as it looks, because I have been 
there, but I think these ideas ought to be looked at. 
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Chairman Bunning. Would you agree that the two main prob- 
lems in disability are shortening the time for the initial claims to 
get on, and also shortening the time that those who are eligible to 
leave the rolls leave, if they are no longer disabled? 

Mr. Enoff. Those are two main problems. I guess I would say 
the underlying problem — someone touched on it earlier — is that the 
process is geared to getting on disability and not getting back to 
work. I think that is the underlying problem, and it takes a real 
change of philosophy, and it will pr^ably take some time, but you 
are going in the right direction. 

Chairman Running. Mr. Jacobs. 

Mr. Jacobs. Let me see, Lou, you are the last witness of the day, 
so I suppose it might be said that when we get to you, we have 
“Enoff.” [Laughter.] 

I thought that over before I said it, and I thought I had the will 
power to resist it, but I guess I did not. 

Mo Udall once told Hubert Humphrey, when Hubert Humphrey 
made his only speech, I guess the only one in history a Senator has 
made to the U.S. House — ^he reminded him before he spoke that in 
order for a speech to be immortal, it need not be eternal. That is 
the problem that I think we all agree about in this sort of Rube 
Goldberg process that has evolved since the fifties. 

I will say parenthetically that I believe this panel, in terms of 
ABC lo^c and crisp expression of it, is about the best I have ever 
heard since I came on the Ways and Means Committee. 

Lou, what about temporary disability — ^are you talking about the 
Scandinavian idea, or are you talking about limited benefits? That 
term is a little ambiguous to me. 

Mr. Enoff. It is not spelled out clearly in the testimony. What 
I said about time-limited benefits is that I believe the process is not 
ready to go to large-scale time-limited benefits because people do 
not get reviewed and they do not get the rehabilitation and voca- 
tional help they need. If we truly put people into a vocational pat- 
tern where they expect short-term benefits, and the process is 
ready, that might be different. 

But what I said I thought was worth looking at further was that 
small percentage — although it looks large, the 70-percent allowance 
by the ALJs amounts to 20 percent or less of the people who are 
on the rolls. It is still a large number, and I do not want to mini- 
mize it, but it is about 20 percent of the people who get on the 
rolls. Within that 20 percent group, the reason that the ALJ allow- 
ance varies is for several reasons. We talked about new evidence 
in some cases, or worsening of the person’s condition. I think there 
is only a true disagreement between the AU and the disability ex- 
aminer in the State, I am going to say in 5 to 10 percent of the 
cases. In those — someone referred to subjectivity — ^if it is really a 
close call and you cannot agree, temporary disability might be the 
place to start. You can say let us put that person on for 3 years, 
and let us give him rehabilitation, and let us presume he is going 
to be able to come off the rolls. 

Mr. Jacobs. Well, I assume you would agree that we want to 
avoid what President Bush would call the “deep doo-doo” we got 
into in the early eighties when the excommunication was rather ar- 
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bitrary and plenary, and where there were suicides reported, as I 
recall. 

Mr. Enoff. Yes. I certainly would want to avoid that and would 
build in safeguards in any way I could to avoid that. 

Mr. Jacobs. Yes. I am in fact disabled. I have a 10-percent com- 
bat infantry disability from the VA — and I have a pretty good job— 
if you do not mind being slandered every 2 years, it is really not 
so bad, and working until 3 o’clock in the morning stimulates the 
imagination somewhat. [Laughter.] 

Well, that is enough of that. 

Fred — and Mr. Chairman, with your indulgence — and believe me, 
it is going to require a lot of it — I cannot help remembering that 
Jimmy Burke and Jake Pickle had a bone of contention, did they 
not, on Jimmy Burke’s one-third/one-third/one-third plan. Jimmy 
Burke wanted the employer to pay one-third, the employee to pay 
one-third, and the general Treasuiw of the United States to pay the 
other one-third. Jake Pickle found that hard to gargle, and every 
time Jimmy brought it up, Jake gave it one of those faces, which 
some people may remember, and I heard it for years when I served 
on this subcommittee, and they successively chaired it, and it fi- 
nally brought out the poet in me, and I think the record needs to 
be refreshed on that, Mr. Chairman. 

“A man named Burke could amaze, when speaking of tax and 
who pays; a Caesar from Boston, he showed Jake from Austin the 
gall to divide it three ways.” [Laughter.] 

Sir, I just wish I could have had 10 percent and taken those two 
guys on the road for entertainment. [Laughter.] 

Chairman BuNNiNG. Mr. Christensen. 

Mr. Christensen. Thank you, Mr. Chairman. 

Mr. Fait, I wanted to ask you how do you separate the subjective 
from the objective at the initial determination. You pretty much 
said let us get rid of reconsideration of AU, appeals court, district 
court, and I agree with you, for the most part. The problem we 
have in the initial determination, in my opinion, is that the people 
making the initial determination, even though you said they are 
doing a pretty good job at that level, there are subjective feelings. 
Peoiue are people, and the emotion and the compassion of the indi- 
vidual often comes out rather than the objective. 

How can we help the initial determination be less subjective and 
move to more of an objective standard so that they treat the tax- 
payers’ money like their own money, and that we do not pay out 
so much in that initial determination? 

Mr. Fait. That is a problem that I do not have an easy answer 
for, needless to say, especially when you consider that a huge per- 
centage of the increase in applicants has been in the field of psy- 
chological problems. Let me tell you, there is nothing more subjec- 
tive or difficult than the conflicting psychological reports that you 
often see in cases like this. 

Actually, you are talking about two elements of subjectivity. One 
is the subjectivity of the initial claims examiner. I think there is 
a lot less of that than there is in other places, because right now, 
they do not see the person and they do not talk to the person. They 
have a file of written documents, and they review that, and they 
use what they consider to be a more objective standard. Bringing 
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in the people for interviews will allow a little bit more exposure to 
the symptoms and the statement of symptoms and whether those 
symptoms are believable. How you evaluate that is very difficult, 
as Mr. Jacobs pointed out beautifully. I just had a disability deci- 
sion for the county that I submitted last week before I flew to 
Washington, and in that case I had exactly what Mr. Jacobs was 
talking about — a veiy convincing claimant until the videotape ran 
and showed her moving couches into the house and doing a variety 
of other things. That is the problem you run into. It is a matter 
of do you believe the person or don’t you, and how do you deter- 
mine that. 

I teach a course for the hearing officers I train for about one-half 
of 1 day, tr 3 dng to give them things that they can do to help them 
determine that. Science is now attempting to develop AFC scientific 
tests which will better evaluate the credibility of people when they 
come in and tell their doctors, because what happens is the doctors 
in their reports are saying this person cannot work, based on the 
fact that the claimant told them he cannot work — the same thing 
that we get when we are in a hearing. It is a very, very difficult 
thing. 

On the other hand, if we made it purely objective, we know that 
some disabilities cannot really be shown with objective tests or x 
rays or whatever, and therefore there is some need to make these 
decisions. 

I do not have an easy answer. I am sorry. 

Mr. Christensen. I think Mr. Enoff really put his finger on the 
problem when he said that the process of getting on Social Security 
is where most of people’s time is spent, rather than figuring out 
how to get back into the job. I will tell you, you could not see the 
crowd in back of you, but a lot of heads were nodding yes, that is 
the problem. 

But what do you think the public reaction will be to the propos- 
als you have outlined this morning? 

Mr. Enoff. Well, it depends — I suppose some of the interest 
groups, if they take a narrow view, would oppose it because it 
jumps on some of the areas that are sacred to them. But I think 
if you look at it as a whole and hopefully study it and spell it out 
more carefully than I have in this short period of time, that the end 
result would be not only savings to the trust fund, but the human 
savings of people being able to enjoy full participation in work and 
being taxpayers rather than being on the disability rolls. 

The long-term result I believe would be more people working and 
fewer people on disability, but they would have been served, hope- 
fully, by the process. 

Mr. Christensen. Well, I want to thank you for your testimony, 
and I would echo the comments of my colleague from Indianapolis. 
You have been very candid and very straightforward, and I really 
appreciate that. 

I would just say that I have been really disappointed with the 
current Social Security Commissioner. I just do not see any leader- 
ship there at all, and it is unfortunate that there was not someone 
here from her office — or maybe there was. 

Chairman BUNNING. There is someone here — two people. 
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Mr. Christensen. Good to have the opportunity to hear this tes- 
timony today. 

Thank you, Mr. Chairman, for holding this hearing. 

Chairman BUNNING. Mr. English. 

Mr. English. No questions, Mr. Chairman. 

Chairman BUNNiNG. Mr. Christensen, there are some members 
of the staff of the Social Security Administration present, and I 
would su^ect they were taking notes and that the Commissioner 
will hear from them. 

I would like to thank this panel very much for their excellent tes- 
timony. It has been a pleasure seeing you all. 

We are adjourned. 

[Whereupon, at 11:48 a.m., the hearing was adjourned.] 

[Submissions for the record follow:] 
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Date: May 18, 1995 


To: Phillip D. Moseley / 

Chief of Staff, Cosunittee on Ways and Means 
U.S. House of Representatives 
1102 Longworth House Office Building 
Washington, D.C. 20515 


COMMENTS ON PROPOSED RULEMAKING TO TITLE 20 CODE OF FEDERAL 
REGULATIONS (CFR) PARTS 404 AND 416 


The undersigned Administrative Law Judges of the Sacramento, 
California, Office of Hearings and Appeals (OHA) submit the 
following comments on the Social Security Administration's (SSA) 
proposal to amend 20 CFR Parts 404 and 416 by adding new sections 
404.942 and 416.1442. Unfortunately, after reviewing these new 
sections and SSA's stated policy for these (temporary) regulatory 
changes, we cannot endorse these proposals because we believe that 
they are legally and substantively defective and could not 
withstand a challenge in Federal Court. Moreover, the plain facts 
are that these regulatory changes are ill-conceived and offer no 
realistic solution towards meeting SSA's stated objective of 
reducing the backlog at OHA. To the contrary, we believe based 
upon our considerable experience in the field office, that, if 
implemented, the proposed regulatory changes will simply add yet 
another, needless bureaucratic layer to the adjudicatory process; 
an undesirable consequence, which is in direct opposition to SSA's 
Reengineering Policy. Because of the short comment period, we have 
not reviewed all of the legal ramifications posed by the proposed 
regulatory changes; however, we think the following points are 
significant. 


1. The new sections violate the Administrative Procedure 
Act (APA) by creating two separate classes of claimants 
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after they have filed a request for hearing before an 
AU. The new rules propose to treat all claimemts at 
this level, even though they ar^ similarly situated, in 
a disparate fashion by creating an artificial class of 
claimants, i.e.. Profile III, and then allowing them to 
have their cases further reviewed by SSA attorneys who 
will have a monetary incentive to assist the Profile III 
claimants toward ultimately receiving a favorable 
decision. By contrast, claimants not selected as Profile 
III candidates as well as those Profile III claimants who 
were unable even with the assistance of SSA attorneys to 
receive a favorable decision, will face AUs at the de 
novo hearing level after being, in effect, denied three 
times. Needless to say, this result and the procedures 
set out in the proposed rules clearly violate fundamental 
notions of due process and equal protection by treating 
claimants similarly situated in an unequal manner. 
Further, under the APA an ALJ's jurisdiction attaches 
once a claimant files a request for hearing. Therefore, 
after filing a request for hearing under the APA, the 
claimant is legally entitled to a de novo hearing before 
an ALJ. 

2. With these proposed rules, SSA is Illegally attempting 
to substitute its judgement for the statutory authority 
vested in the Office of Personnel Management (0PM) . 
Under 5 USC 3105 only 0PM can appoint ALJs to hold the 
type of evidentiary proceedings required by the Social 
Security Act. 

3. Absent any evidence that its cadre of GS-12, 905, 
Attorney Advisors have any experience in adjudicating 
appeals, SSA’s proposed regulations assume that its 
attorneys have the requisite experience when all the 
evidence is to the contrary. Fujrther, our experience in 
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this office has conclusively shown that when selected 
Attorney Advisors were assigned profile cases where all 
the claimants were 55 and over — -/nd asked to review these 
files to determine if an on the record decision could be 
made — an overwhelming majority of our attorneys 
complained that the process was too difficult and time 
consuming and were unable to do both the OTR screening 
and their normal duties. 

4. Temporarily promoting GS-12, Attorney Advisors to GS- 
13, for the sole purpose of adjudicating cases to reduce 
the backlog will invariably encourage those individuals 
to "pay" or "reverse" as many reconsideration decisions 
as possible since the SSA's corps of attorneys will have 
a vested interest in making the temporary proposals work 
and become permanent in order to maintain their temporary 
promotions. During a period when claims are being filed 
in record ntimbers, and where there is heightened public 
scrutiny of government operations, SSA should not be in 
the business of appointing, even temporarily, quasi- 
adjudicators who have a financial stake in the venture. 

Due to the dubious and impracticable nature of the proposed rules 
over 30 states have flatly refused to accept or recognize revised 
reconsideration decisions drafted by SSA attorneys. We believe 
that this places SSA clearly on notice, and provides the most 
probative evidence, that the proposed rules will be ineffective in 
either the short or long term toward reducing OHA's backlog. 

In summary, the proposed rules are presumptively illegal, violative 
of due process and equal protection and will serve as an inducement 
to squander federal resources. For the foregoing reasons, we 
suggest that any 2 uiiendment of the rules to envision a greater role 
for OHA attorneys must be conducted, if at all, under the exclusive 
supervision of a duly appointed AKT. No cases should be directly 
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assigned to an SSA attorney. It is common knowledge that SSA 
managers do not have an adequate performance plan in place 
sufficient to address attorney performance issues that 

currently exist. For SSA to grant blanket authority and increased 
responsibility to its attorneys, given the vacuum that currently 
exists, would be painfully imprudent from a labor/management 
relations standpoint. By any measure, the ALJ corps has shown that 
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Allsup Inc. 

Disability Financial Services 

Boston 

SanlMcKO 

Orlando 

Seattle 

Waahinxton. U.C. 


August 15, 1995 


Honorable Jim Sunning, Chairman 
U.S. House of Representatives 
Ways and Means Subcommittee 
On Social Security 
B-316 Rayburn HOB 
Washington, DC 20515 

Mr. Chairman, Members of the Committee, thank you for the opportunity 
to offer this statement on behalf of Allsup Inc., Work Recovery, Inc. 
and the National Rehabilitation Network--the three participants in the 
SSA demonstration proposal entitled Project Administration, Assessment 
and Reemployment (PAAR) . 

I will confine my comments to the written testimony submitted by the 
American Federation of Government Employees (AFGE) in conjunction with 
the August 3, 1995 hearing; specifically that section entitled "the 
Allsup Proposal" (PAAR) . 

The AFGE testimony regarding PAAR can be responded to quickly and 
simply. The Social Security Administration does not have the 
resources, private sector coordination expertise, rehabilitation 
performance or employee incentives to solve its current problems by 
itself. If it did, the current dilemma would not exist. Program 
administration and its 40 year isolation must be reformed. The AFGE 
testimony introduces no such reform--the PAAR proposal's reforms are 
evident. SSA disability administrative services can be efficiently and 
effectively provided by private third-parties -- evidenced by the 
existence of Allsup Inc. and the rapidly growing industry we created 
in 1984 . 

Regarding the unwarranted attack on Allsup Inc. and its financial and 
systems credibility, the allegations are totally without merit. We 
will be more than happy to share with SSA details of our financial 
condition and systems/claim processing capabilities . 

I thank the Chairman and the Committee for the opportunity to comment. 


Sincerely, 




Allsup Incorporated 

300 Allsup Place 
Belleville. IL 62223.8626 
Toll Free: (800) 854.1418 
(618)234.8434 
FAX: (618)236.5778 
(618)234.7837 


JFA : pah 
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STATEMENT OF JOHN GAGE, PRESIDENT 
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, AFL-CIO 


PROGRESS OF DISABILITY REENGINEERIKG 

One of SSA's largest partnership efforts, SSA's Disability 
Process Redesign consists of management and employee 
representatives from virtually every SSA component involved in 
the disability process. AFGE has participated in this effort by 
asking our members to serve on redesign core and task teams. I 
believe that the success of this redesign can be attributed to 
the work of the agencies en^loyees on these teams. They bring 
working expertise from every part of the process. 

AFGE union officials have worked with SSA's top management, 
through partnership meetings, to craft strategies which we 
believe will help implement the redesign beginning this fiscal 
year. Partnership is a new challenge for us and we accept it 
enthusiastically. We don't always agree with management on 
everything- -but by working in partnership- -we believe that the 
transition to the new process can be a lot smoother. 

In announcing the redesign effort in September 1994, Commissioner 
Chater stated that she was "absolutely committed'' to turning the 
following redesign needs into realities: 

o enabling information technology, 

o ensuring the safety of employees, 

o continuously delivering effective training, 

o retaining the existing Federal/State relationship, and 

o developing a simpler methodology for making disability 
decisions . 

The Commissioner also stated that •...all will take time and 
money..." but that "...all will need to be addressed if we are to 
achieve the successful outcome of the redesign." The 
implementation team is charged with taking the 50,000 foot view 
envisioned in the redesign plan down to ground zero. This 
requires resources for staffing, training and technology. 

To date, thirteen task team products have been completed to date. 
They include: 

o ElARLY ADJUDICATION which would allow claims 
representatives to make disability decisions 
on certain impairments. 

We support expanding the list of ia 5 >airments 
even further to support adjudication in field 
offices . 


o DISABILITY CLAIM MANAGER who would be the 

primary contact point for people filing for 
disability benefits. The DCM would make all 
initial disability decisions for the agency. 

o ADJUDICATION OFFICER who would be the contact 
point for people who were denied disability 
benefits and who wish to appeal the decision. 
The AO will prepare the case for appeal, meet 
with the person and his attorney to explain 
the process, and will be able to make fully 
favorable allowances in certain cases. 

We believe that positions arising from the 
redesign should be filled by employees 
currently possessing the necessary 
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•xperlane^f but that whara naoaaaary, 
training should ba availabla to allow 
anployaas to nova into thasa positions. 

We have soma concam that the issue o£ 
EHPLOYBB SAFETY is not being adequately 
addressed. 

Wa support the original redesign 
recommendation that the tasting and pilots 
for thasa new processes should include a wide 
variety of scenarios so that the process can 
be broadly evaluated. 

o THIRD PARTY CLAIMSTAKINO would expand the use 
of these parties in obtaining medical 
evidence . 

While we \inderstand the value of having these 
parties in the develop&ent of medical 
evidence we caution that more e^erience is 
needed about the use of them. 

He believe that shifting elaimstaking to 
o^loyers, third parties and other agencies 
will not result in World Class Service. Our 
employees have reported that the quality of 
the work done by third parties is 
significantly lower than that done by SSA 
employees %dio are trained professionals. 

These non*SSA entities have interests udiioh 
are not necessarily related to the SSA goal 
of processing work fairly, accurately and 
expeditiously. Because other agencies don't 
have sufficient resources, or a stake in SSA 
work, our claims will be viewed by them as a 
last priority and quality can be anticipated 
to be poor. 

Our ei^loyees have also reported problems 
with regard to ccmfidentiality and privacy of 
SSA records associated with third party 
elaimstaking. And we are concerned that 
allowing systems access to these parties has 
the potential for fraud, abuse and/or misuse. 

Dhtil there is a process which ensures both 
the integrity of the claiaw being taken and a 
system for tracking these cases, we believe 
that further eaqpansira should be curtailed. 
For those third parties currently being used 
we suggest that SSA limit third party 
involvement to collecting medical evidwice 
and assisting claimants only idsien the field 
office determines this is necessary. 

o QUALITY ASSURANCE which will provide a means 
for evaluating the processes and positions 
created by the redesign. 

A quality asstirance process should measure 
the entire process and not be geared to 
"finding errors" or used in individual 
performance a:^raisals. He support a 
centralized inline and end-of*line review for 
all operational cos^onents (including the 
hearings and appeals level) . 

o PROCESS UNIFICATION which will determine the 
short and long term statutory, regulatory, 
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and methodology changes that will be needed 
to implement the redesign. 

We support the passage o£ HR 1587 which was 
introduced by Andy Jacobs on May 9» 1995, to 
establish a Social Security Court. Passage 
o£ this bill would help uni£y the c\irrent 
process by eliminating the variation in 
decision-making that results £rom each 
circuit's interpretation and applicati<m o£ 
social security law. 


Finally, we believe that the evaluation of the redesign should 
include an assessment of the administrative and program costs to 
the program. Implementing the Early Decision List process will 
lower administrative costs because it will provide for earlier 
decision-making. Program costs can be decreased if we begin to 
process CDR's the way Congress intended. By making these 
changes, resource savings can be used to support redesign efforts 
such as this one. The following information concerns the state 
of SSA's workloads and resulting costs to the program. 


A key reason that SSA is unable to provide adequate public 
service regarding Disability claims and postentitlement work is 
due to inadequate resources available to process these workloads. 
Staff has been cut in excess of 20% Agency wide. 

0MB is requiring SSA to reduce 4700 FTE's by FY'99. This is 
SSA's share of government wide 272,000 FTE cut. This artificial 
ceiling does not reflect growth in SSA programs. 

Staffing cuts have directly resulted in Disability backlogs since 
insufficient staff to handle the exploding workload. 

In FY'96 disability claims are expected to total 2.7 million. 

This is 56% more than in Fy'90. 

Hearing requests are projected to total 609,000 in FY'96. This 
is double the hearing filed in FY'90. 

SSA has projected a need for 29,000 more WY's by 2000 to process 
projected workloads. This does not even take account increased 
resources for the 800# and processing CDR' s at the appropriate 
level required by Congress. 

Initiatives that SSA has undertaken such as short term disability 
initiatives and redeployment are short term stop gap measures. 
These may assist in reducing backlogs. However, personnel 
shifting will adversely affect other SSA workloads. 

Other SSA long-term plans (IWS/LAN, reengineering) may offer 
relief but despite SSA projections, the level of WY savings is 
unknown. Also, these initiatives won't be fully implemented 
until the end of the century. SSA has consistently overestimated 
WY savings from previous automation efforts. SSA should not be 
trusted today to arrive at accurate projections for WY savings. 

One area where SSA has been deficient is in the workload of 
continuing Disability Reviews (CDR's) : 

o FY'94 SSA completed 86,000 Medical CDR's, 

o FY'95 SSA projects con^letion of 194,000 work CDR's, 

In FY'80 Congress mandated 500,000 medical 
CDR's per year. 


o 
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SSA has never come close to completing this 
level of congressional mandated CDR's, 

SSA' s entire projected workload of medical 
CDR's is through mailers. 

Mailers are a flawed process which will not 
result in the total purging of beneficiaries 
who are medical recovered. 

For ever $1.00 of trust e3q)enditure on CDR's, 
SSA receives 46.00 return, 


o Cost for a CDR per GAO is $1000 per case, 

o Per GAO (GAO/T-HRD 93-9, 3/9/93) SSA' S 

failure to do required CDR's for FY'90 to 
FY'93 will result in trust fund loss of $1.4 
billion by end of 1997, 

o Title XVI (SSI) is even worse. SSA projects 
doing only 10,000 medical Title XVI CDR's in 
FY' 95, 

o SSA's failure to do CDR's has resulted in 
significant trust fund loss, public 
criticism, and harmed the integrity of the 
disability program. 

Congressional mandates such as Drug Addiction and Alcoholism 
Provisions (DA&A) have caused even more workload impact. SSA 
projects that this program will require 490 WY in FY'96. 

o SSA cannot be asked to consistently take on 
more work and more programs when staffing is 
cut . 

o Overtime is not the answer. Workforce morale 
is low and overtime by overworked, 
overstressed workers has diminishing returns . 


SOLUTIOWS 

1. Immediately pass off-budget legislation which will remove 
the administrative funds from the normal budget process. 

2. Exempt SSA from the government -wide effort to reduce staff 
ceilings. 

3 Provide sufficient budgetary funds so that SSA can reduce 
its Disability backlogs, process ongoing workloads and do 
CDR's at levels mandated by Congress. 

4. Need minimum of FTE increase of 4000 in FY'96 to accomplish 
above . 

5. Justification (especially for CDR's) is that if 

administrative e3q>enses are properly budgeted, SSA will 
recoup more money than is spent. This FTE increase would, 
therefore, be cost effective. . 

6. Review future efforts in reengineering and automation. If 
these result in a reduction in staff needs, cuts should be 
made at that time. 

7. When Congress/President add workloads to SSA (i.e. 800#, 
PEBES, DA&A) adequate staff should be provided to do the 
job. 
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STATEMENT OF STEVE KOFAHL, SOCIAL SECURITY ADMINISTRATION 
ON BEHALF OF THE AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES 

(AFL-CIO) 

Mr. Chairman, Members of the Committee, thank you for the opportunity to offer this 
statement on behaif of the American Federation of Government ^ployees, AFL-CIO. 


BACKGROUND 

The Social Security Administration has been increasingly unable to properly fulfill its 
public service mission and stewardship responsibilities over the past 10 years. These 
problems have been weH-documerrted in te^mony by AFGE and others concerned about 
SSA. The Agency cut its workforce by 17,000 positions in the late 1980's, and made 
unrealistic forecasts that future systems improvements would make up for it. 
Automation could not make up for the losses, and the situation has worsened as disability 
workloads and other responsibilities have grown much faster than predicted. We are 
now faced with the prospect of another round of cuts, and more promises about the 
efficiencies to be realized from automation. The crisis has been exacerbated by a lack 
of strong, stable, responsible leadership and by the continued politicization of the Agency 
and its programs. Things would be far worse If not for the efforts of the dedicated, 
experiericed employees who remain. 

We wonder when SSA will start acting like an independent agency by asking Congress 
and the Administration for what Is so desperately needed, authority to hire and train more 
direct public service workers. Social Security is too important to the public to be further 
crippled by the meat axe approach to cutting the Federal workforce. By refusing to 
invest in hiring and training, SSA is being ’penny-wise' and ’pound-foolish’. 

Disabled individuals wait far too long for medical decisions. On the other hand, we are 
entitling people who should not receive benefits, and keeping others on the rolls sAer they 
have recovered. We save ’pennies’ in administrative costs by keeping staffing too low, 
arxi waste ’pounds’ by net payout of excess benefits. 

Quality and integrity reviews, already inadequate, are being further reduced. 
InvesOgation and prosecution of fraud and abuse gets little attention and almost no 
resources. This depletes the Disability Trust Fund for Title II, and the General Fund for 
Title XVI, and causes further loss of public confidence in these programs and in 
Government at large. 


PRIVATIZATTON IS NOT THE ANSWER 

Unwilling to champion the dear need for substantial Increases In staff, SSA leadership 
has turned to others who wish to do the Agerx^s work, and intends to exparxl this 
collaboration. SSA claims that 6%-7% of disability claims are currently taken by Third 
parties’. 

State and local government agendes, non-profit organizations, and for-profit businesses 
are Involved. Most operate with little or no oversight from SSA, and their 
employees/voiunteers typically have little or no training. None are as qualified as SSA's 
own employees, and they do not receive similar ongoing training and access to 
instructions needed to properly take applications for our complex and constantly-changing 
programs. All are motivated to get their dients transferred from other income support 
end/or medical insurance programs to Sodal Security and/or SSI benefit rolls and 
Medicare and/or Medicaid. 

For-profit businesses are paid well If they generate awards, little or nothing for taking 
claims wfvch end up as denials. For instance, one of them receives $700 for an award 
and nothing for a disallowance, another a $125 filing fee only if the claim is denied but 
$1500 if allowedi These natural conflicts of interest distinguishes them from Federal 
employees whose duty It is to ensure that only eligible Individuals become entitled, and 
then only to the amount In benefits due them under the Social Security Act 



It is also a conflict of interest for authorized representatives to 'assist* SSA in taking initial 
claims, then represent the claimant against the Agency for a fee at a later hearing. 

We know that allowing non-Federal employees to become involved In critical claims- 
related functions which are inherently governmental in nature can harm program 
administration, applicants, and taxpayers. The Agency has refused to code these third 
party* claims for quality and integrity review purposes, to review the claims, or to conduct 
any cost-benefit analysis, despite the recommendations we have been making as this 
activity Increased over the last S years. 

Fortunately, we do know about the independent evaluation of the SSI Outreach 
Demonstration Program by Sodometrics Corporation, the expanding investigation of 
interpreter fraud In the S^ program, systems security risks identified by computer 
experts. Privacy Act issues, and the experiences of our own employees. On the beisis 
of our knowledge and experierK», we can evaluate the Ailsup Inc. proposal and the 
Statement of Representative Tom Deivis presented on May 24 to the Committee. 


THE SSI OUTREACH DEMONSTRATION PROGRAM 

Since 1990, Congress has appropriated at least $27 million in grants for the SSI Outreach 
Demonstration Program. Additional costs have been borne by local SSA field offices 
who train grantee personnel, correct obvious mistakes on forms received from them, and 
process the referrals or claims. SSA pays up to 95% of the exlministratlve costs of 
agencies which are awarded contracts. Grantees once only screened and referred 
potential applicants; but have become increasingly involved in taking, developing, and 
documenting both SSI and Social Security Disability Insurance benefit applications. 
Non-profit, for-profit, and state or local government agencies are eligible to apply for 
grants under the latest version of the Program. 

The Sociometrics Corporation's August 1994 Report revealed that after the first 4 years 
only 4,544 applicants had been aweirded benefits through this Program! AFGE assures 
the Committee that SSA workers are for more productive, and is convinced that private 
sector efficiency would be worse yet due to the need to make a profit and the absence 
of any unpaid volunteer claim-takers. High turnover of grantee volunteers and 
employees, poor managemertt, and underestimation of the difficulty of the work, were 
cited as problems In a number of the 31 projects which were evaluated. Large numbers 
of applicants were incorrectly *scteened-in* as eligible by the grantees, causing a lot of 
unnecessary processing work for SSA's employees. Most alarming was the discovery 
that some applicants were incorrectly 'screened-out* as ineligible, but later applied with 
SSA anyway and were determined to be eligible. 


SSI INTERPRETER FRAUD 

SSI fraud perpetrated by applicants, 'middleman* interpreters findudlng state and non- 
profit agency employees), and physicians Is currently being investigated by SSA 
employees serving on national arid regionai multi-component taskforces. Middlemen 
complete the medical questionnaire part of the disability claim, arrange for the 
manufacture of medical and non-medcal allegations and evidence, charge fees to 
applicants illegally, and accompany them to Social Security offices and medical exams. 

Applicants do not krmw that S^ will provide service direct without dutrging a fee, and 
many who are In fact disabled arxt eligible are taken advant^e of by these third parties. 

Hundreds of Individuals have been implicated in the Tacoma and Vancouver areas in 
Washington state alone, and millions of dollars paid out erroneously. The problem in 
Seattle appears to be bigger, but has not yet been fully investigated. Significant activity 
has been uncovered in Texas and California, and probably is occurring in many other 
states. 
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This scandai was the subject of a hearing of the House Ways & Means Committee 
Subcommittees on Oversight and Human Resources in Febniary 1994. Commissioner 
Chater announced that one of SSA's administrative initiatives would be to establish a 
database Identifying available, reliable interpreters and translators for our employees to 
use. We are still waiting for the interpreter database, and we do not even have nationai 
directories of SSA employee interpreters and translators for our interviewers to use. 

We have learned the following, and must not forget these lessons when considering other 
initiatives to privatize or collaborate with other organizations: 

1. Given the opportunity, some people will steal from the most vulnerable individuals as 
well as the taxpayers at large. 

2. SSA loses control of the claims process when others are involved in completing 
applications, recording information and documentation, and gathering evidence. 

3. We cannot afford not to review cases. It took years for this scandal to be exposed. 
If we were doing timely continuing disability reviews and SSI Redetenninations in 
person, and comprehensive quality and integrity reviews, millions of taxpayer dollars 
would have been saved. Staff and resources, and a strong commitment from 
Man£igement, is needed. 


RISKS TO SYSTEMS SECURITY AND PRIVACY 

SSA had planned to allow electronic filing by 3 Outreach Demonstration Project grantees 
beginning in April, and to other ttvrd party claim-takers as part of Disability Redesign 
beginning in August These plans were put on hold due to concerns raised by AFGE 
and by a March 18 article in the Baltimore Sun . H&R Block, Allsup Inc., and other 
private sector entities have been lobbying for electronic access to file disability claims. 
SSA's REGO II initiatives call for electronic filing of retirement claims by businesses on 
behalf of their employees. 

Computer experts insist that no *flre wail* can be built which vrould exclude skilled 
hackers from SSA's vast databases if electronic filing of applications by third parties is 
allowed. 

Nisnerous intrusions into supposedly secure systems have been documented In the 
media. There must be ua tolerance for any initiative which compromises systems 
security and the privacy of individual Americans in any way. 

Furxfs could be stolen electronically by setting up phony claim records in SSA systems, 
money diverted from existing records to ‘representative payees' and through direct 
depo^ to bank accounts, data coukf be changed on existing records to change 
payments, and earnings records coukf be altered. 

In violation of the Privacy Act, the Agency currently permits volunteers aruf non-SSA 
employees in SSA field offices to have direct access to many kinds of records. It has 
also given some state employees direct access to Social Security Number records and 
other etectronic systems of recortis, and expects to open these private files to other 
states. These non-FederN employ^ are not subject to the Privacy Act, and coukf not 
be sanctioned for violating it SSA intends to allow the public direct access to its 
eaminga files next year via kiosks arxf the INTERNET. Long-range plans would allow 
everyone direct access to databases to file claims, and to change addresses and other 
Information. 

Agency leaders have shown inesponsibie disregard for their duty to protect the privacy 
and financial security of Americans. Congress and the public must insist that records 
be secured and not compromisad by SSA's reliance on third parties, or on individual self 
service, where there is my possibility that an Individual coukf access records on others. 
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It was reported that former Commissioner Dorcas Hardy lost her job In 1989, in part, 
because of an arrangement by which SSA verified Socted Security Numbers for a credit 
agency. It seems that Agency leaders still do not take seriously their responsibilities to 
protect the extensive private information held in our files on virtually every American. 


SSA EMPLOYEE EXPERIENCE WITH THIRD PARTY CLAIMS "ASSISTANCE" 

The Agency has not been interested in determining how many people have lost benefits, 
been paid incorrect anxiunts, or received money r»t due, as a result of third party 
involvement Claims are taken by people who have little or no training, and natural 
conflicts of interest They are then submitted to our employees to be processed. 
Quality and integrity are traded off for the expediency of having someone else ttike 
applications, which is supposed to offer relief to our d^mated workforce. In reality it 
often delays the process for the applicant arxl creates more work for SSA employees. 


Third parties frequently t^e weeks to get applications for benefits to SSA for processing, 
which delays Initiation of development and the decision. The delay can cost the 
individual benefits If a filing deite is not property protected by the third party. Few of them 
krxrw enough about Social Security child, spouse, and survivor benefits to Identify 
potential entitlement; again causing poterttial loss of benefits. 

Claims Representatives must load paper applications from third parties into automated 
systems, but rx)rmally take claims cfirecUy on the system themselves. Paper claim 
questions and format are cfifferent than th^ for automated claims, so do not translate 
perfectly. SSA employees rrast make another contact or guess at the answers, which 
is either inefficient or puts quality at risk. 

Recontact with applicants is often necessary to complete the claim file and resolve 
obvious errors and iixxinsistencjes. Our Claims Representatives recognize when 
supplemental forms are needed and have them available, and the need to ask necessary 
follow-up questions not on the forms. Oeaning up third party errors and omissions 
becomes especially difficult and delays case processing when we are required to deal 
with a third party serving as authorized representative. We ae then required to go 
through them rather than deal tSrect with the daimanL An SSA employee may have to 
call Ktinsas to request information about an Irxlividual who lives In the employee's own 
small community In Washington state, for instance. This causes more delays.' 

Third party authorized representatives dettumd that SSA employees photocopy files for 
them, send copies of notices atxl computer screens, etc. This creates additional work 
for Claims Representatives, since we feive virtually rx) clerical support in field offices, and 
takes us away from claims processing work. 

A Social Security employee typically has no rSrect contact with the daimanL which raises 
concerns about identity and possible fraud. We are concerned that widespread program 
integrity problems similar to those being identified in the interpreter fraud investigations 
are occurring in other kinds of thbd party situations. It also means that claimants are not 
receiving proper and completa reporting bistructions, and our employees increasingly 
report that this is causing more overpayments which cannot be recovered. Allegations 
of "without fault* by beneficiaries who were not advised of their responsibilities to report 
changes lead to decisions to waive overpayments rather than collect them. 

Some specific problems reported to us regarding actions particular for-profit third parties 
Involved In the claims process todude: 

1. intentionally failing to list all income on appHcations. 

2. altering applications by changing answers without the applicant initialling the change. 
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3. persuading daimants to waive the right to an orai hearing, to save administrative 
(ItaveO costs for the authorized representative. 

4. withholding medical evidence in early stages so that claims go through the entire 
t^tpeals process before being diowed, thus Increasing the fee that SSA authorizes as a 
percent^ of back pay to the claimant representative. 

5. overcharging claimants by assessing fees both within and outside the fee petition 
process. 


6. selective medical documentation to ensure allowance of claims, because a contract 
claim-taker is paid by an insurance company only if allowed. 

7. claimant representatives tape-recording initial claim Interviews with SSA employees 
and creating a hostile, sKiversarial relationship between the claimant and SSA. 

8. abuses in preparing, and charging fees for development of. Plan for Achieving Self 
Support (PASS) plans. 


THE ALLSUP PROPOSAL 

Allsup Inc., with Work Recovery Inc. and the National Rehabilitation Network, submitted 
a proposal to SSA on May 24 for a Demonstration Project The proposal was 
Incorporated Into testimony before the House Ways & Means Committee, Social Security 
Subcommittee on that same date. 


The Nationai Council of Social Security Management Associations, Inc. responded to the 
proposal in a June 30 letter to Congressman Sunning. AFGE strongly agrees with the 
position of NCSSMA, so we will not cover the same ground in this statement. Please 
give every consideration to the views wMch that organization expressed. They are 
thoughtful, accurate, and consistent with our experience. We ask that you also give 
careful consideration to the additional information which we present here, based on 
contacts with SSA employees and others knowledgeable about Allsup, Inc. 

Allsup Inc. properly identifies 1985 as the beginning of the disability crisis. Not 
coincidentally, that year also marked the beginning of the Agency's 5-year 17,000 
staffing reduction. Most positions lost were direct service positions, and this is the 
principle cause of the crisis. Restoring direct service positions is the only solution that 
would significantly improve service while protecting taxpayers. SSA knows it. Congress 
knows, and we must do the right thing for these important programs. 

The proposal calls for authorized representatives to intercept individuals before they get 
to S^ screen, then only bdte claims when appropriate and legitimate. The SSI 
Outreach Demonstration Pt^ram does thaL and screens-out potentially eligible people. 
We do not need more of that 

The demonstration would ‘utilize specially trained authorized claimant representatives well 
versed fo aU major benefit plans...SSA claims representatives employed by SSA do not 
receive such training.* This is just one of several demeaning, false statements about 
SSA workers. Virtually anyone can be an 'authorized claimant representative', and SSA 
does not have any procedures for qualification or certification. Who will train them 
regarding Social Security program benefits? Our Claims Representatives receive 12-13 
weeks intensive classroom training, typically followed by a year working with an 
experienced journeyman. Changes in policies, procedures, laws, and regulations are 
communicated to them immediately as they occur. The pri^te sector can provide no 
Initial and ongoing training that in any way compares, it has been many years since Jim 
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Allsup was a Social Security employee, and the same is true for the few former SSA 
employees who work in his business. He has forgotten that SSA Claims Representatives 
are trained in aii major benefit plans, including many he does not cite. It is an Integral 
part of the job to compute worker^ compensation offset and to make referrals for other 
benefits, Including rehabilitation services. 

The proposal for early intervention in providing rehabilitation services is preserrted as 
something with which SSA has no experience. In fact, SSA recently concluded the 
operational phase of a demonstration p^ect to test four models. Project Network used 
a Case Manager Model, a Contractor Model, an Outstationing Model, and a Referral 
Manager Model. While Alisup's mcperienca is with the best rehabilitation candidates, this 
project offered services to new eq;>plicants and current beneficiaries without prejudice 
regarding their prospects for suocesslid rehabilitation, and largely represents the other 
end of the spectrum. It is being subjected to rigorous independent evaluation, and I am 
sure that Committed interest could expedite that process. That is a far better option than 
starting all over with a demonstration project which, even if a success, cannot be 
replicated in the real world. 

The continuing disability review plan adds lots of bureaucracy, additional costs, and 
unnecessary extra steps. The current system is simple and worked well before 1985, 
when there were enough SSA and DOS employees to conduct reviews. There is no 
need to abandon a good process when the only problem is lack of resources (people). 
The Chairman has every right to be angry about SSA not spending dedicated COR 
money on CORs. Congress could order SSA to stop wasting money and manpower 
reprofiling cases already diaried and categorized, and spend it on doing real reviews 
rather than on sending out questionnaires and doing paper reviews. Why don't we just 
concentrate on working the medical improvement expected (MIE) cases first? How many 
of the CORs SSA claims to have done were reeUly cases that were Just screened, then 
counted 2 is CDR completions? 

Turning third parties into SSA-paid fraud and abuse bounty hunters is a tnily bizarre idea, 
fraught with all klrtds of legal questions. It ought to be discarded on practical grounds, 
as authorized representatives who take claims do not, based on our experience, always 
provide proper repotting instructions. They therefore create, rather than prevent, 
overpayments. This would even iriject a perverse focentive for representatives ooi to 
fully explain responsibilities to appfirants. It is the benefici^Hy's responsibility to report; 
fait we do take reports from faii% members, frietKls, neighbors, and organizations. We 
act on them at no charge to the taxpayer because it is our Job and we take it seriously. 
Congress and the public ought to be very suspicious of anyone who wishes to provide 
a government service of this kind on a commission basis. 

One of their former employees tels us that Allsup Inc. is in dire financial straits and, in 
order to cut costs, has had to let a number of key people go this year who have been 
important to their operations. We also understand that they have just one experienced 
‘systems person* and one new one, and have almost no employees left with SSA 
technical experience. What is the financial arrangement between Allsup and other 
parties to this unsolicited proposal? Before the Committee promotes the proposal 
further, it may be prudent to detennkie precisely what their current capabilities are, and 
what they would gain finandafiy fiom adoption and Federal funding of the proposal. 
They may not have the financial or technical capacity to do what they claim they can do. 


THE STATEMENT BY REPRESENTATIVE TOM DAVIS 

The Statement presented by Representative Davis at the earlier hearing proposes 
contrtKting-out of initial applications, continuing disability reviews, and other work. It is 
imperative that the Committee examine the inherent ri^, and that the public be fully 
informed and have some say about this plan. Some of the most serious problems AFQE 
sees are noted below. 
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Seivices would be transparenr to the customer, because private contractors would be 
'agents of the government subject to aH the standards a service required of SSA's 
employees*. 

Does this mean the public would be deceived; thinking they are dealing with trained, 
experienced, SSA employees when they are not? We have discussed the level of 
training needed for Claims Representatives to do this difficult and demanding work, and 
problems with existing thkd parties. It is iixxmceivable that contract employees will meet 
SSA standards. The public should not accept substandard service. 

Budget savings and new revenues would be targeted Into the program, and the Trust 
Funds would realize net savings. The idea of targeting SSA personnel to Invest in CDRs 
makes sense, yielding a $4 return for every $1 Invested, according to GAO. The Agency 
only needs authority to hire, and a mandate from Congress to dedicate personnel to this 
task. Private sector start-up costs, training, arxi the need to generate profits; plus SSA's 
contract administration expenses, would greatly reduce Trust Fund Savings. 

Contractors would do ^igibiWy screening. As noted in connection with the SSI Outreach 
Demonstration Program, mxl in our concerns about the Allsup proposal, we do not 
believe Cortgress should be part of any plan which would again discourage eligible 
Individuals from filing claims arxl/or flood SSA with unproductive claims. Only SSA 
employees know enough to property screen. 

Contractors would have 'secure' connections with SSA data centers, and safeguards 
would be established to assure privacy and confidentiality of information and records. 
As noted earlier, computer experts warn us that any Intrusion risks the security of 
systems because no firewall is fool-proof. Furthermore, Americans should not allow their 
personal records to be accessed in violation of the Privacy Act 

Since the contractor(s) who Congressman Davis may have in mind Is rwt named, and 
specifics of the proposal not detailed, we would appreciate another opportunity to 
comment when more is known about his proposal and others before the Caress. 


THE MYTH OF THE SIMPLE CLAIM 

Many people inside an outside of the Social Security Administration who do not 
themselves take, adjudicate, or review claims operate under false Impression that certain 
kinds of claims are 'simple'. Retirement applications are often characterized this way. 
The implication is that these can be taken, developed, and documented properly by 
interviewers who have little training and experierx». In reality there is no way to toll If any 
claim, no mater what kind it is or appears to be, will be 'simple'. Few turn out to be. 

Social Security benefit applications are legal documents, and until each on is adjudicated, 
it Is an rgiplication for afi benefits which may be payable. Only careful interviewing by a 
fully-qualified SSA employee will ensure that entitlement to each type of benefit that 
exists is cortsidered. A qualified foterviewer must be kmwiedgeable about dozens of 
litUe-known benefits addition to the better-known retirement disability, spouse, and 
survivor benefits. Fbr example, entitlement may be available to a divorced individual on 
the record of living or deceased worker. We pay totalization benefits under a growing 
number of international agreements which credit workers for their coverage under social 
security systems of other countries. 

Benefits can be lost when potential enfiflement is not recognized and a claim not taken 
during what appears to be an early contacL because we Ciuinot ordinarily pay benefits 
for nxtnths before the month of filing. Benefits breed on age can begin before age 62, 
as early as age 60 or even SO for certain benefits. Full-time employees, even those with 
high earnings who intend to stop or interrupt work iater in a year, may need to fie while 
still employed in order to receive correct payments. 
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In order to entitle people to the proper check, our interviewers must know which benefits 
from other sources result in an offset, which types of payments from employers or from 
self-employment require withholding of benefits, and be trained to Ideiitify and correct 
earnings record posting problem. Earnings record problems create significant risk of 
payment error, particularly because of the need to credit military service and due to 
especially significant earnings posting problem for years before 1951 and after 1977. 


CONCLUSION 

Americans pay more and get less when the most sensitive, critical, complex 
responsibilities of the Social Security Administration are turned over to others. 

Their charitable contributions must Increase to support non-profit organizations who take, 
document, and develop benefit applications. Their state and local taxes fund such 
activities by state and local government employees. Their fees to authorized 
representatives cost them up to $4,000 in retroactive benefits which they would otherwise 
receive. They pay more for goods.services, and insurance premiums when businesses' 
insurarxie companies pass along the cost of hiring private s^or claim-takers to <lo 
work. Federal taxes are Increased to pay for demonstration projects and contracts which 
are far more expensive than increasing the number of SSA employee service providers. 

Handling by third parties can add delays at various stages of the claim process, Increase 
SSA administrative costs, and result in loss of benefits to individuals. 

Fraud by ‘middlemen' has already cost all of us many millions of dollars in Washington 
state alone. This no doubt represents just the tip of the iceberg. SSA must finally take 
responsibility for evaluating suxi monitoring quality, integrity, and cost of third-party 
claims. 

We have seen plenty of evidence in other agencies of the terrible risks involved when we 
rely too much on the private sector those spendy Defense Department hammers were 
from a contractor, the U.S. mail was dumped In Chicago by contractors, the Space 
Shuttle '0‘ ring was from a contractor, and the $5 billion/year in fraudulent earned Income 
tax rrredit refunds were obtained primarily through eler^onic filings via H&R Block and 
others In the private sector. We cannot afford a similar disaster at SSA. We are at a 
crossroads, and absent responsible Agency leadership It is incumbent on Congress to 
lead us down the good goverrwnent path. 

There must bo no tolerance for compromising systems security and privacy. Current 
violations must be dealt with Immediately, and future initiativos planned very carefully to 
ensure that laws are adhered to, arxt individual rights protected. 

I thank the Chairman and the Committee for considering this testimony, and welcome any 
requests for more information and documentation. 
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AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES 

Af FILIATED WITH THE AFL-CIO 

SSA GENERAL COMMITTEE 



May 22 , 1995 


TO: Mr. Phillip D. Moseley, Chief of Staff 
Committeee on Ways and Means 

FROM: Earl Tucker, President 
AFGE Council 224 

Subject: SSA's QUALITY ASSURANCE WORKERS SAVE TAXPAYERS BILLIONS 


Through internal reviews, controls, and audits in SSA, we as 
workers save the taxpayers billions of dollars on the program side. 
It*s a shame that some of the savings are never transferred to the 
administrative side for continuous improvement in these programs 
that save big bucks. In many of these money-saving areas there is 
very little staff to process these workloads, if they are processed 
In spite of our staffing, we will continue to help SSA 
deliver world class service to the public and its internal 
customers. These activities are performed by the quality assurance 
component of sSA which consists of three branches. 

Disability Quality Branch 

The quality assurance function for Disability Insurance (DI 
Program) is carried out by the Disability Quality Branches ("DQB”) 
of the Office of Program and Integrity Reviews (OPIR) . We save the 
taxpayer almost $10 for every $l it costs us to review a title II 
disability case in the Preeffectuation Review (PER) sample. There 
is no similar review for title XVI disability cases. PER cases are 
actually reviewed by DBQ before payments can be effectuated. At the 
present time we are only reviewing approximately 50% of the Title 
II cases, but we have saved more than $2 billion in unnecessary 
trust fund expenditures since 1980. If this effort were continued 
and more cases were reviewed, including title XVI, we would save 
the taxpayers even more money. 

also be saving dollars by doing more continuing 
disability reviews (CDR) . These are follow-up reviews that should 
be done after a claimant has received disability benefits for a 
certain period of time to see if they are still disabled and unable 
to work. SSA is currently doing relatively few of these reviews. 

We report our findings when great quantities of dollars have been 
misspent and mistakes have been made in the programs. We have been 
"inspector general” for independently determining and 
reporting the health of the SSA programs ( SSI, DI and RSI). Our 
component acts as the "cop” because OPIR (Field) is independent of 
any regional authority and reports directly to Baltimore. With this 
autonomy, we are allowed to accurately report wastes of money or 
major problems in the programs. 

There is a move afoot to place us under the Regional Commissioners 
in the field. If this happens, It will change our ability to 
accurately report our findings, especially if they are 
embarrassing to the Regional Commissioners. In addition, we perform 
many reviews and studies unbeknownst to the SSA Regional 
Commissioners. These too will stop if we are placed under the 10 
Regional Commissioners. We are opposed to the ”fox guarding the hen 
house”. We are opposed to any reorganization that would put us 
under the Regional Commissioners. We should continue to report 
accurately and independently the health of all of SSA programs 
including a full-scale implementation of the PER and CDR reviews 
that will save taxpayers' dollars. 

TO DO FOR ALL THAT WHICH NONE CAN DO FOR ONESELF 

REPRESENTING OVER 50.000 EMPLOYEES 
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The Regional Offices of Program and Integrity Reviews (ROPIR) are 
crucial to SSA efforts to save money by maintaining and increasing 
quality. They are a set of offices with over 20 years of experience 
in recording and reporting statistically-valid data on a timely 
basis to interested parties both inside and outside SSA. In the 
process, they have maintained good relations with a variety of 
other offices: field offices, regional of fices,head<^arters, 
disability determination services, etc. They have a long history of 
participation in onsite reviews of other offices in order to help 
improve their operations. They have shown flexibility in adapting 
to new types of studies (such as IDA in the late ’80*s), new court 
cases (such as Zebley in the early *90*s), and new types of 
workloads (such as screening OHA backlogs now) . In short, if the 
ROPIRs did not exist, they would have to be invented. 

Insurance Program Quality Branch 

The quality assurance function for the Retirement and Survivor's 
Insurance Program ("RSI Progreua") is carried out by the Insurance 
Program Quality Branches ("IPQB") of the Office of Program and 
Integrity Reviews ("OPIR"). 

This function is conducted by means of the Index of Dollar Accuracy 
("IDA") study of recently adjudicated initial claims, the IDA study 
of recently processed post entitlement transactions and special 
studies designed to assess areas of potential vulnerability. 

The two IDA studies analyze cases that meet the criteria for: 
perspective of payment accuracy, adherence to correct procedures 
and the relationship thereof. In addition, IPQB's contact 
beneficiaries to determine customer satisfaction with the RSI 
programs . 

As part of the regular post-entitlement IDA study, a group of cases 
that did not credit lag wages to beneficiaries' account were 
identified. This category of cases resulted in underpayments 
totaling $144,000,000.00. IPQB staff members not only identified 
the underpayments, but devised a means of processing these 
automatically. Prior to this innovation, processing such cases was 
expensive, labor-intensive, and time-consuming. 

The following are examples of special studies conducted in the 
IPQB, the result of which were either financial savings or improved 
service to the public: 

o At the request of GAO, the IPQB conducted a study of the 
Social Security Administration's representative payee 
program. Recommendations stemming from the data gathered 
in this study resulted in changes in policy and 
procedure . 

o The IPQB conduct ongoing monitoring of the 1-800 number 
service in order to assess the quality of service to the 
public in terms of courtesy and the accuracy of 
information given to callers. In addition, IPQB make 
follow-up calls to the public to gauge customer 
satisfaction. 

o The IPQB has monitored the quality of phone service to 
the public in District Offices. 

o The IPQB has been involved in testing the quality of 
phone service to non-English speaking members of the 
public. 

The efforts of the IPQB result in annual dollar savings to the 
taxpayers as well as ensuring that the public is satisfied with our 
service. 
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Assistance Program Quality Branch 

**'® supplemental Security Income 
i IS carried out by the Assistance Program 

Reviews rSpiR"f. Program and Integ?ity 

This function is conducted by means of the Index of Dollar 
IDA'^sturtu study of recently adjudicated initial claims, the 

i- processed post entitlement transactions and 

S concern designed to assess areas of potential vulnerability 

The two IDA reviews analyse cases that meet the criteria for 
perspective of payment accuracy, adherence 
relationship thereof. In addition, 
APQB contacts beneficiaries to determine customer satisfaction with 
our tne SSI program. 

As part of the regular post-entitlement IDA study, we are now doing 
“ assistance initiatives (FAI) . The FAIs are to find out where 
offices ask what we can do to eliminate 
them. Referrals and handoff problems were causing claimants up to 
16 days delay before any actions would be taken on their case. We 
developed a gating program in which one person completes most 
actions immediately without referral or handoffs. This "one stop 
shopping program will save taxpayers time and money by routing 
inquiries immediately to the subject matter expert for action. 

APQB trained Program Service Center employees to do title T2 offset 
computations. The manual offset computations are time consuming and 
labor intensive. Now that the PSCs are performing these difficult 
computations, the district offices will have more time available to 
services to the public in other areas. iiauie uo 


monthly wage reports come 
directly to APQB for processing. This too will allow the district 
Offices to do other work now that we are processing most of this 
workload. 

APQB helped with the DYNACOMM/Testing. DYNACOMM is a specially 
tailored script that allows data to be downloaded directly onto the 
computer screen without employees having to re-key information into 
the system. This system was used recently to process over 87,000 
one time payments (OTP) in a court order class action case-the 
Jones case. Ninth Circuit. This system will save SSA considerable 
time and money, other Dynaoomm scripts have been created to obtain 
batchers of queries for FO's (rather than prior manual querying) 
save inputs to memory (so that rejected actions don't need to be 
completely retyped) , to automatically transfer data from 
computations screens to input screens (saving typing time and 
preventii^ human error). This is by no means an inclusive list. 
The efforts of the APQB result in annual savings to the taxpayers 
as well as ensuring that the public is satisfied with our service. 

In recent years, OPIR's overall goal has changed from what can we 
find wrong in every SSA program to how can we improve the process 
in all programs and save money for the taxpayers, I believe we have 
done an outstanding job in improving processes and saving money to 
date. We are continuing to conduct studies with these goals in mind 
locations or employees to process backlogged 
findings have been to eliminate some processing steps 
and/or eliminate manual processing. Some other examples are title 
processing, monthly wage reporting, interface diary 
resolution, continuing disability reviews based on earnings, and 
manual notice processing. Future iniatives include analysis of 
recipient self-supporting of charge and automated wage follow-ups. 
There studies are being conducted to try to provide more timely 
payments updates to prevent beneficiary mispayments, without 
causing more strain on over worked SSA employees. 
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In conclusion, OPIR (field) consist of SSA workers who perform 
quality review functions in three quality assurance branches; 
Disability Insurance, Retirement and Survivors Insurance and 
Supplemental Security Income. In addition to end-of-line quality 
reviews, Pre-effectuation reviews should be done by OPIR employees 
in all SSA prograuas especiality title XVI disability similar to 
what we currently do with title II disability cases. Of course this 
would require changes in Social Security Laws. These workers are 
skilled technicians with the necessary autonomy to perform accurate 
diagnosis and cure for many problems in all the programs in SSA. As 
a result, taxpayer dollars are saved annually by these dedicated 
workers through suggestions to streamline and reorganize field 
processing. At the seune time, we are helping SSA provide the 
public with world class service. Therefore, OPIR (field) should 
retain its functions and report its findings independently of any 
regional authority. 

If you have any questions do not hesitate to contact me. I can be 
contacted at: P. O. Box. 1954, Chicago, Illinois 60690. My telephone 
number is 312/886-6574 or by fax at 312/353-8830. 
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Statement 

for the Hearing Record 
of the 

American Medical Association 
to the 

Subcommittee on Social Security 
Committee on Ways and Means 

U.S. House of Representatives 

RE: Social Security Disability Insurance Program 
May 23, 1995 


The American Medical Association (AMA) is pleased to submit this statement for the hearing 
record of the May 23, 1995, bearing on the Social Security Disability Insurance Program of the 
U.S. House of Representative Ways and Means Committee’s Subcommittee on Social Security. 

The AMA, like many other individuals and organizations in this countty , is extremely concerned 
about the current operation and administration of the Social Security Disability Insurance 
Program. We are cognizant of the fact that during the ten years spanning &om 1984 to 1994, 
while the U.S. population grew by 11 percent, the number of in^viduals on Social Security 
Disability increased 40 percent, to over 5.5 million. We are aware that over $42 billion in 
disability benefits will be paid this year. In addition, we know that of the four million disabled 
workers in this countty currently receiving benefits, roughly half are long overdue for a 
continuing disability review, and this backlog is growing by 500,000 a year. We ate cognizant 
of all these facts, and we strongly commend Subcommittee Chairman Bunning for holding this 
hearing. 

While many issues ate necessarily involved in the efficient and proper administration of the 
Social Security Disability Program -- such as the backlog of initial claims and claims for 
reconsideration, the backlog of continuing disability reviews, the high rate of reversals of 
decisions by administrative law judges upon review, the proposal for a unified Federal Court of 
Appeals to adjudicate all cases arising out of Social Security Administration claims -- the AMA's 
main focus of concern as the nation's preeminent physician professional association is the 
proposed reduction of the role of the trtedical consultam in Social Security disability cases. 

The Social Security Administration’s proposed disability program redesign would eliminate the 
current statutory requirement for an M.D. cosignature and review in signing off on claims in 
Social Security disability cases. It also proposes to have a single decision-maker responsible for 
both medical assessment and direct payment authorization in disability cases. The AMA believes 
that elirtrinating or reducing the role of the medical consultant will severely undermine the 
integrity of the program. 

The process involved in making the initial medical determination of a claimant applying for 
Social Security disability benefits entails reviewing available medical records, determining if 
there exists sufficient evidence upon which to make a determination, making a diagnosis, and 
then determining the functional capacity of the claimant. The medical consultant is an integral 
and essential part of the process. 'Under the proposed disability program redesign, a non- 
physician known as a ’’disability claims manager” would serve to make this determination, and 
a physician would be involved only when deemed necessary by such disability claims manager. 
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The Social Security Act requires that those individuals entitled to receive disability benefits mtist 
have an impairment that rrauits bom anatomical, physiological, or psychological abnormalities 
which are demonstrated by medically acceptable clinical and laboratory techniques. Medical 
consultants are uniquely qualified by their medical education, training and experience to ensure 
that these medical evidential requirements of the law ate met. Currently, every claimant 
applying for Social Security disability payments receives the benefit of participation of a medical 
consultant in his or her disabili^ determination. The AMA believes that the medical wisdom 
and expertise of the medical consultant is a critical element in the operation of the process, and 
we strongly suggest that maintaining such medical consultant’s role, without diminishing it in 
any respect, would be the most appropriate and cost-effective course of action to take, 
safeguarding the process from potential fraud and leading to the "right decision the first time" 
as often as possible. 

The AMA thanks you for the opporninity to have our comments considered and included in the 
hearing record. Again, we commend the Subcommittee for holding the hearing. 
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STATEMENT OF RUSS NEWMAN, PH.D,, J.D. 
EXECUTIVE IMRECTOR FOR mOFESSIONAL PRACTICE 
AMERICAN PSYCHOLOGICAL ASSOCIATION 


The American Psychological Association (APA) is pleased to have 
this opportunity to provide testimony to the House Ways and Means 
Subcommittee on Social Security concerning the management of the 
Social Security disability programs. APA is the professional 
organization representing over 134,000 members and affiliates 
engaged in the practice, research, and teaching of psychology. 

On April 28, 1994, APA submitted testimony to the Committee 
regarding the Social Security Administration' s (SSA) Reengineering 
Proposal. In our testimony today, we would like to elaborate on 
one theme that was raised at that time. It concerns the critical 
need for accuracy and efficiency in the disability decision-making 
process. We are concerned that SSA's contemplation of an expanded 
role for the disability claims manager, coupled with a minimized 
role for psychological and medical consultants, will seriously 
compromise the quality of the disability determination process, to 
the detriment of claimants and the public alike. 

Although a final decision has not been rendered, SSA is actively 
considering an expanded foie for the disability claims manager, the 
individual who, pursuant to SSA's ReDesign Initiative, will make 
the initial decision regarding disability. Currently, Initial 
determinations of disability involve a team approach; a joint 
decision is rendered by a State agency medical or psychological 
consultant and a State agency disability examiner.' The expanded 
role of the disability claims meinager that is currently being 
contemplated includes the possibility that this individual will be 
solely responsible for making the initial decision of disability, 
with the discretion to solicit technical support from medical and 
psychological consultants for expert advice and opinion if deemed 
necessary. This constitutes a significant departure from current 
practice. It is also inconsistent with current law and would 
require a statutory amendment to the Social Security Act.' 

We believe that the disability claims manager should never have the 
discretion to independently decide a claim for disability benefits, 
and we have encouraged SSA to retain the current system in this 
regard. Determinations of disability are frequently quite complex, 
especially in cases alleging mental impairment. Moreover, the SSA 
disability programs are medically based, reflecting disability 
criteria that involve medical impairments. Determinations of 
disability typically require the evaluation and resolution of 
highly technical and conflicting medical evidence . We believe that 
the professional expertise of appropriate in-house medical and 
psychological consultants is critical if accuracy in the disability 
determination process is to be maintained and eiAanced. Despite 
assurances from SSA that the discibility claims manager will be 
"highly trained", no level of in-house training can possibly 
compare to the education and expertise possessed by professionally 
educated medical and psychological consultants.' 


' 20 C.F.R. Sections 404.1615(c)(1), 416.1015(c)(1). 

' In making Title XVI disability determinations in cases 
where there is evidence which indicates the existence of a mental 
impairment, and in making such determinations with respect to the 
disability of a child under 18, the Act mandates that "reasonable 
efforts" be made to ensure that such cases are evaluated by medical 
or psychological consultants. Sections 1614(a)(3)(G) and (H) , 
221(h) . 

' Medical consult 2 ints must be physicians. Psychological 
consultants, whose expertise is utilized in cases where there is 
evidence of a mental impairment, must be licensed or certified as 
psychologists at the independent practice level of psychology by 
the State in which they practice. 20 C.F.R. Sections 404.1616, 
416.1017. 
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We are concerned that SSA's possible endorsement of an expainded 
role for the disability claims manager would detract significantly 
from the efficacy of the disability determination process.* We 
also believe that in-house medical and psychological consultants 
represent an irreplaceable source of objective, unbiased 
professional expertise that should be utilized in the review of all 
but the most clearcut of cases.' Any attempt to dilute the role 
of these valuable professionals will seriously compromise the 
accuracy as well as the efficiency of the disability determination 
process .* 

In his opening statement before the Social Security Subcommittee 
hearing on August 3, 1995, Subcommittee Chairman Jim Sunning 
emphasized that one of his main objectives is to ensure that people 
who are truly disabled receive benefits quickly and easily. If the 
expanded role of the disability claims manager currently being 
contemplated by SSA is ultimately adopted, we believe that serious 
errors will be made during the decision-making process as a direct 
result of the absence of professional input and analysis of claims 
by medical ^md psychological consultants. We are concerned that 
truly disabled claimants may be denied benefits, while others who 
are not disabled may be erroneously added to the disability rolls. 
In light of the many problems which currently plague the system, 
this is clearly not the time to decrease professional involvement 
in the decision-making process. 


We are pleased to have had the opportunity to suianit this testimony 
to the House Ways and Means Subcommittee on Social Security. We 
are hopeful that the Subcommittee will take an active role in 
encouraging ■ SSA to incorporate our recommendations in its redesign 
initiative . 


Contact: Russ Newman, Ph.D., J.D. 

Executive Director for Professional Practice 
American Psychological Association 
750 First Street, N.E. 

Washington, D.C. 20002-4242 
(202) 336-5800 


* We are also concerned that SSA's future decision regarding 
the proper role for the disability claims memager may entail an 
expeinded role during the Continuing Disability Review. The first 
step in the Continuing Disability Review involves determining 
whether or not "medical in^arovement" has occurred. We believe that 
it is equally critical that a medical or psychological consultant 
be part of the review team during this process. 

' Cases involving insufficient medical evidence constitute 
clearcut denials that cam be handled independently by a disability 
claims manager without input and/or oversight by a medical or 
psychological consultant. However, other cases that may at first 
appear to be "clearcut" allowamces or disallowamces are quite 
frequently determined to be far from clearcut upon further review 
by a medical or psychological consultant. For this reason, we 
favor continuation of the team approach to disability 
determinations . 

' ' Experience at many state DDS' has shown that the team 
approach to the disability determination process can be extremely 
efficient, 2 md does not iii 5 >ede the timely resolution of claims. 
Indeed, there are currently many state DDS agencies that are not 
burdened by a backlog of cases. 
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STATEMENT OF FRANK ARIA 
Quality Assurance Specialist, New Jersey DOS 


Mr. Chairman and Members of the Subcommittee: 

The following items represent serious threats to the fundamental 
integrity and solvency of the disability program. 

Ineffective Medical Improvement Review Standard (MIRSl 

Virtually every state agency CDR examiner has conducted reviews 
where the beneficiary has not "improved" but is not currently 
disabled either. Under the MIRS, such individuals must almost 
always be kept on the rolls, even though they do not now meet 
the program's primary definition of being "disabled." In other 
words, they must continue to be issued disability checks even 
though they can work. 

Why not research this point further? A study could be conducted 
to determine what percentage of continuances in "medical im- 
provement expected" and "medical improvement possible" CDRs 
would currently be denied were they to be processed as initial 
level claims. 

Even a small percentage of continuance awards made to those 
now able to work would represent a substantial future loss to 
the trust fund. Such a finding would argue in favor of dis- 
placing "medical improvement" by returning to the former "cur- 
rent severity" standard. 

Flawed Redesign of the Disability Claims Process 

To many of those experienced in claims adjudication, key ele- 
ments of the Redesigned Process are poorly conceived, extremely 
impractical, and patently unworkable. Two of its critical pro- 
visions are particularly relevant to the discussion of program 
integrity and solvency. 

The proposal envisions "early, ongoing dialogue" with nearly 
all claimants. But past personal interview studies, demonstra- 
tion projects, and pilots conducted over 30 years have shown 
that face-to-face disability interviews are unusually difficult 
to control, are often adversarial, and, above all, are extremely 
subjective. Just now, the last thing the adjudicative process 
would seem to need would be more subjectivity. 

A second critical flaw in the Redesigned Process is the shift 
from hard medical evidence to reliance on far more speculative 
"functional assessment certifications" supplied to claimants 
by their own treating sources. Decades of experience in docu- 
menting disability cases have shown that such statements stand- 
ing alone would play havoc with decisional reliability. 

In a nutshell, the Process Redesign is a costly blueprint for 
speedily placing even greater percentages of applicants on the 
disability rolls without reasonable assurances that they are 
actually unable to work. (And MIRS would keep them there.) 

Questionable Quality Assurance Practices 

Two key documents serve to illuminate the critical political 
and procedural Issues which color the overall disability qual- 
ity assurance process. 

On February 19, 1987, the Auditor General of the State of 
California presented a report on "Investigation 1-5008," which. 
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among other things# accurately described the political climate 
affecting accuracy data in the disability program. 

Briefly stated# a competitive environment exists among the ten 
federal regions# as well as the 50 states# creating pressure 
to inflate accuracy ratings to obtain a better rank compared 
to your federal or state rivals. As performance rates and 
comparative ranks are published each month# officials from 
those federal or state jurisdictions landing on the bottom are 
embarrassed and concerned lest they lose resources and/or op- 
portunities for personal advancement. In such an atmosphere# 
placing ethical considerations aside# there is every incentive 
to conceal improper practices that exaggerate accuracy rates. 

A second report# "Social Security Disability: SSA Quality 
Assurance Improvements Can Produce More Accurate Payments" 

(U.S. General Accounting Office# June 1994)# details the weak# 
neglected# and lenient procedures employed by SSA over the 
last 14 years to compile and assess the quality assurance ac- 
curacy rates. The conclusion is drawn that SSA has knowingly 
failed to evaluate the effectiveness of QA procedures# includ- 
ing the application of subjective procedural rules# leaving 
reason to believe that some deficient cases are not returned 
for correction# thereby inflating accuracy rates for the states 
and federal regions involved. 

The GAO report notes that no state had failed the regulatory six- 
month 90.6% performance accuracy test since 1988. New Jersey 
ended that streak immediately after the report was released. 

The national accuracy data published 4/12/95 shows final (i.e.# 
recalculated) results for the six-month period ending December 
1994. New Jersey registered 88.3% and 87.3% for consecutive 
calendar quarters# the first state to fail to meet federal ac- 
curacy requirements (90.6%) in six years. During the next 
quarter in this sequence# March 1995# New Jersey cleared the 
90.6% mark# scoring 91.7%, ahead of Florida (89.5%) and Ken- 
tucky (91 . 2%) . 

New Jersey’s March 1995 uptick represents the successful manip- 
ulation of the federal quality assurance review# particularly 
for the month of January 1995. The state agency internal QA 
review was temporarily altered to influence the federal figures# 
while federal QA physicians were substituted for state agency 
doctors in the adjudication process to a degree sufficient to 
skew the quarterly performance results. 

Throughout 1995# program administrators from both SSA’s New 
York Regional Office and the state Department of Labor have 
had the same agenda regarding New Jersey’s accuracy crisis: 
lift the state# and# by extension# the New York federal region, 
out of last place in the nation by any means necessary. The 
two investigative reports cited above# while predating these 
recent events in New Jersey# go a long way toward explaining 
what was done there# why it was done# and how. 

Unless and until a centralized federal QA review (with an in- 
dependent monitoring mechanism) becomes a reality# competitive 
"regionalized" FQA statistics will serve to mask accuracy prob- 
lems rather than expose them. 


North Arlington# NJ 
May 29# 1995 
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ASSOCIATION OF ADMINISTRATIVE LAW JUDGES, INC. 

Heneiy Rauss Federal Plaza, Suita 880 
310 W. Wisconsin Avenue 
Milwaukee, Wl $3303 
(414)297-3141 


August 2, 1995 

Honorable Jim Banning 

Chairman, Subcommittee on Social Security 

Committee on Ways and Means 

U.S. House of Representatives 

Rayburn House Office Building, Rm B-3 16 

Washington, D.C. 20515 

RE: HR. 1587 

Dear Chairman Bunning: 

I am writing this letter on behalf of the Association of Administrative Law Judges, Inc. in 
support of H.R. 1587. This legislation grants exclurive jurisdiction to a United States 
Court of Appeals for the Soda! Security Circuit over specified interlocutory orders or 
decrees and over appeals fi^om final dedsions of a U.S. district court. 

The Association supports this legislation because it creates a uniform legal process for 
adjudicating Social Security disability daims. This change will create a system of law that 
is national in scope and will provide finality, consistency and predictability for the legal 
process. This legislation will develop a urtform body of Sodal Security Usability law 
which treats all claimants equally and will provide all claimants with notice of the legal 
standard which controls the adjudication of disability daims. This legislation will also 
correct the troubled and long-standing Sodal Security Admunstration policy of non- 
acquiescence to Federal dreuit courts of tqipeals dedsions. 

During the last (Congress, the President of our Assodation appeared before this 
subcommittee and testified in support of this l^slation. We now renew our support 
because this reform provides necessary change for the Sodal Security disability 
adjudication process. 


Sincerely, /) 1 



Ron Bemoski 
Vice President 
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STATEMENT OF RONALD G. BERNOSKI 
VICE PRESIDENT, ASSOCIATION OF ADMINISTRATIVE LAW JUDGES, INC. 

My name is Ronald G. Bernoski. I am an administrative law judge who for the last fifteen 
years has been assigned to the Office of Hearings and Appeals of the Social Security 
Administration in Milwaukee, Wisconsin. 

This statement is presented in my capacity as the Vice Prerident of the Association of 
Administrative Law Judges, Inc., (Association) which is a professional organization having 
the stated purpose of promoting full due process hearings to those individuals seeking 
adjudication of controversies within the Social Security Admimstration (SSA) and the 
Department of Health and Human Services. 

TIus statement is in response to the issues raised in the written testimony of the GAO, 

Mr. Lou Enoff and Mr. Glenn A. Fait that was presented to the Subcommittee on Social 
Security on August 3, 1995. The written statements of Mr. Enoff and Mr. Fait contained 
recommendations that the administrative law judge hearing for Social Security disability 
claims be abolished and be replaced by a hearing conduct^ by a state disability hearing 
officer. 

It is our understanding that the Subcommittee requested additional information at the 
August 3rd hearing on reasons for the difference between the claims allowance rate for 
first level clums conrideration by state disunity examiners and that for Federal Social 
Security Administration law judges. The stated public purpose of the Subcommittee at the 
hearing is to reduce the bacldog of disability claims at the Federal Social Security 
Administration administrative law judge level by adjudicating more claims favor^ly in the 
process at the state level. The Subcommittee Chairman has expr^sed frustration with the 
high level of claims flowed at the administrative law judge hearing level that were denied 
at the state level. 

The testimony on the differences in the claims allowance rate regrettably did not directly 
address the reasons for the claims rate difference or solutions which are legally sustainable. 
Mr. Fait appropriately identified that state determinations are based on the agency's 
POMs, the Social Security Administration Policy Operations Manual. For various 
reasons the POMs do not always follow the decisions set out by the Federal circuit courts 
in the 13 Federal circuits, which the administrative law judges are bound to follow since 
such relief would eventually be obtained by the clamant in a Federal district court. The 
administrative law judges are aware of their reversal rate by the Federal courts and that 
the Social Security Adnunistration Appeals Council often uses the same standard. The 
Subcommittee Chairman's and Mr. Jacobs' bill on establishing a Social Security Federal 
Circuit Court would do much to establish uniform policy by the agency by developing 
legal issues brought forward by the Social Security Administration. Testimony by Mr. Fait 
and Mr. Enoff did not address the consequences of the two standards currently used by 
the state and Federal levels in disability cl^m determinations. In fact, they ignore the 
demands of the Federal courts, which under their proposals would be the site of a newly 
created backlog of disunity claims denied by the POMs standard and currently addressed 
by administrative law judges. 

One possible legally sustainable solution is to allow state agencies to use the legal standard 
and not the POMte standard. This would dramatically reduce the demand on the 
administrative law judges and reduce the backlog of cases. It would truly put more people 
on disability earlier in the process. A proposal similar to this was suggested in past 
legislation by Mr. Jacobs that would have employed a "face-to-face" evidentiary hearing 
before making an initial decision at the state agency. The General Accounting Office did a 
cost analysis of the legislation which indicated that such a change would have a dramatic 
impact on the Social Security Trust Fund by paying more disability claimants. 

We doubt that the appropriate solution to the current crisis in the disability program is to 
employ the current court mandated standards for disability earlier in the process. There is 
a public perception and within the Congress that the current decision process for Social 
Security disability does not adequately identify those individuals who cannot perform 
gainful employment. On an ad hoc basis the Federal courts, over the past twenty years, 
have developed the definition of disability under the Social S^iairity insurance program in 
the absence of Federal statutory definitions of disability by the Congress. The Social 
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Security disability insurance program has historically been defined by the courts and not 
the Congress in areas such as mental impairments, medical improvement and the treating 
physician rule. 

The current public consensus that the disability program does not accurately identify the 
long-term disabled gives the Congress an opportunity to enact statutory changes in the 
SSDI program that the public supports. The Association has communicated its 
suggestions in this matter to the Subcommittee. 

The testimony of Mr. EnofF and Mr. Fait, which recommends tne abolishing of the fair 
hearing at the federal level for the claimants, does not address the substantive issues of the 
standards used for disability determinations. Tinkering with the adjudication process is no 
substitute for statutory reform of the system. Procedural fixes as suggested to the 
Subcommittee will either deplete the trust fund or create a backlog of cases at the Federal 
courts. 

In addition to the recommendation of Mr. Enoff and Mr. Fait for a procedural solution to 
a statutory problem, the witnesses also raise concerns with the public’s sense of fairness 
relating to their proper degree of objectivity and impartiality for various reasons. In his 
testimony, Mr. Enoff stated that he had "lived through the dark days of the early 1980's 
and the lingering aftereffects of the changed CDR process." He failed to mention that he 
was part of the system that planned and executed the programs and policies of those 
dreadful years. ’ He failed to state that he did not take any overt action to relieve the 
claimants of the anguish of those policies. This Association had to obligate itself to a 
substantial attorney fee to break the yoke from the backs of the claimants. This effort 
resulted in the case of Association of Administrative I.aw Judges vs. Heckler 594 F. 

Supp. 1 132 (D.D.C. 1984), where the court found that the "unremitting focus on 
allowance rates. . . created an untenable atmosphere of tension and unfairness which 
violated the spirit of the APA, if no specific provision thereof" He also failed to mention 
that he had prohibited the Chief Administrative Law Judge of the Social Security 
Administration from accepting an award that was presented to the judges of the Social 
Security Administration by the American Bar Association. This award was given to 
recognize the public service provided by the judges when they stepped forward to protect 
the due process rights of the claimants during the 1980’s. The citation provided as 
follows: 

Be It Resolved, that the American Bar Association hereby commends the Social 
Security Administrative Law Judge Corps for its outstanding efforts during the 
period from 1982-1984 to protect the integrity of administrative adjudication 
within their agency, to preserve the public's confidence in the fairness of 
governmental institutions, and to uphold the rule of law. 

This award was then accepted by the President of this Association at a dinner that was 
attended by U S. Supreme Court Justices. During that era, Mr. Enoff also appeared 
before the Subcommittee on Administrative Law and Governmental Relations of the 
House Judiciaiy Committee and denied that the Agency was maintaining case allowance 
rate records for judges. At a later hearing when he was confi-onted with records which 
had been obtained from the Agency, he then denied knowledge of their existence. It is 
inconceivable that he could now be brought forward as a credible authority on the Social 
Security hearing process and to further base a radical reform of the system upon his 
recommendation. The other witness, Mr. Fait, is a Director of the Institute for 
Administrative Justice at McGeorge School of Law. This organization has been under 
contract with the Social Security Administration for the last 12 years for the purpose of 
providing training for state agency CDR hearing officers together with providing other 
advice and consultation with respect to the Social Security appeals system. This places 
him in direct line for pecuniary benefit from the Social Security Administration if his 


' Mr. Lou Enoff was Deputy Commissioner for Programs for the Social Security AdministraUon during 
much of the 1980's. 
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recommendation is accepted. Testimony offered by a witness with the potential of 
pecuniary gain evidences the lack of objectivity and Impartiality in the manner.^ 

The history of the hearing syst»n in the Social Security Administration has been a story of 
a struggle to strike a balance between quality justice and speedy justice in face of 
explosive growth. The Social Security Administration had no formal appeals process prior 
to 1940. The formal right to a hearing was created as the result of a study conducted by a 
work group headed by Mr. Ralph F. Fuchs, Professor of Law, Washington University, St. 
Louis, Missouri. The system started with 12 referees and has grown to what may be the 
largest institution for the administration of justice in the western world.’ The title of the 
fact finder has changed over the years. It started with the titleof referee, it was changed 
to that of hearing examiner and finally to administrative law judge. 

In 1972 Congress passed the Supplemental Security Income Legislation which went into 
effect on January 1, 1974. The Civil Service Commission took the position that these 
cases were not covered by the Administrative Procedure Act. This issue was not resolved 
until Congress titled the issue with legislation in 1976.^ 

Since 1940, administrative law judges and their predecessors have heard millions of claims 
that have arisen under the Social Security Act. These cases have been heard with dignity 
pursuant to the constitution and laws of this nation. Due process has been protected and 
the rule of law has been respected and followed. In a few instances certiorari has been 
granted in these cases by the U.S. Supreme Court. 

Mr. Enoff states that under his proposal "the three hat role of the ALJ would be 

eliminated." He doe not state how this will be accomplished. He appears to completely 
ignore the existing law which controls this aspect of adjudication of Social Security 
disability claims. The statute clearly provides that the Commissioner, in making any 
determination, shall make every reasonable effort to obtain fi'om the individual's treating 
physician all medical evidence, including diagnostic tests, necessary in order to properly 
make such determination, prior to obtaining evidence from another source.’ Many courts 
have also spoken on this issue and the overwhelming case law.places an affirmative 
obligation upon the Commissioner to fiilly and fairly develop the record upon which the 
determination is made. The case of Sears vs. Bowen. 840 F.2d 394 (7th Cir. 1988) is 
typical ofthe bolding of these courts. In that case the court stated that "there was no 
dispute that the Secretary has a duty to fully and fairly develop the record". This authority 
establishes that the Commissioner has a clear duty to develop the medical record on behalf 
ofthe claimant. The proposal of Mr. Enoff does not effect this responsibility in any 
regard. The courts w^l continue to enforw this rule of law. Mr. Enoff is also criticd of 
the presence of attorneys at Social Security hearings to represent the interests of the 
claimants. These two concepts are completely inconsistent. If the Commissioner does not 
protect the interests ofthe claimant at the hearing and the claimant is not represented by 
an attorney, who will protect the interests of the claimant at the hearing? 

Mr. Fait made several assertive statements regarding the hearing process and the 
administrative law judge which are not supported by any authority. It seems reasonable to 
require that a statement which proposes to replace a government process that has been in 
existence for nearly 60 years to be supported by more than opinion and innuendo. He 
stated that more than one level of review will result in a greater allowance rate for claims, 
that many judges claim total independence from the agency and ignore agency policy in 
deciding cases and that many judges fiiil to understand the appropriate role of the 
administrative adjudicator. These statements are not correct. In fact, a GAO analysis of 
legislation to ^lish the DDS reconsideration review, introduced in several prior 
Congresses, reached the opposite conclusion. The administrative law judges in the Social 


* Charles T. McCormick, Evidence, page 62, 1954. 

* A Quest For Quality. Soeedv Justice , a history ofthe first fifty years of the administrative law judges of 
the Office of Hearings and Af^ls, Social Security Administration. Department of Health and Human 
Services, Social Security Administration. 

^ Public Uw 94-202-Jan. 2. 1976. 

* Social Security Act Sec. 223 (d)(5)(B). 
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Security Administration completely understand that they are ^judicating claims on behalf 
of the Commissioner pursuant to the rules, regulations, case law, statutes and Constitution 
of the United States. Mr. Fait does not understand the basis of the difference between the 
state agency standard and court standard for adjudicating cases. He does not recognize 
that removal of the adjudication level to the state agency level will not change the law and 
that the courts will still review the cases und^ their leg^ standard. He has fallen into an 
old trap or l»d it himself. He is asserting that substantive changes can be achieved by 
procedural means. If a change in the saibstantive law is the objective, it can only be 
achieved by a change in the basic law through act of Congress and not by procedural or 
policy means. 

Mr. Fait stated that past trial court experience is not valuable training for being an 
administrative law judge. Anyone who has ever tried a case in a court of law knows this 
statement is false. Trial experience trains an attorney to produce and evaluate evidence 
and determine the credibility of a witness which is the primary responsibility of ^ 
administrative taw judge. Since Social Security hearings are not adversary proceedings, 
they are more difficult to conduct than adversary hearings because the judge has the 
unusual "three hat role" which requires the judge both to develop and evaluate the 
evidence in the case and to assess the credibility of the witnesses. 

Mr. Fait Stated that "administrative hearings are designed primarily to provide a chance 
for an agency to correct its own mistakes" (no authority is provided for this statement). 
This is a very simplistic description of the administrative hearing process. It fails to 
consider the fact the Administrative Procedure Act was adopted in 1946 after many years 
of careful deliberation by both the Confess and the Department of Justice. In 1938 the 
Attorney General suggested to the President that the Department of Justice be authorized 
to conduct a full inquiry into the administrative process which had been the subject of 
some criticism. The President requested the Attorney General to appoint a committee to 
make a thorough study of existing administrative procedures and to submit whatever 
recommendations that were deemed advisable. The committee, known as the Attorn^ 
General's Committee on Administrative Procedure, devoted two years to the study and 
then issued a final report to the President and the Congress. This report is considered a 
landmark in the field of administrative law and contained the main origins of the present 
Administrative Procedure Act. Extensive hearings were thm conducted before both the 
House and Senate Judiciary Committee. A bill was subsequently adopted by both Houses 
of Congress without a dissenting vote. The Administrative Procedure Act was signed by 
the President on June 1 1, 1946.^ The responsibility of the Commissioner to conduct a 
hearing in disability cases is provided for in the Social Secxirity Act. The Act directs the 
Commissioner to make a findings of fact and decirion as to the rights of any individual 
applying for a payment which involves a det^mination of disability. The decision shall 
contain a statement of the case, a discussion of the evidence and the reason upon which 
the determination is based.^ This requirement is far more complex than giving the agency a 
chance to "correct its own mistakes.” 

Mr. Fait cites the case of Goldberg vs. Kelly. 397 U.S. 564(1970), for the principle that an 
adjudicator can be impartial even though he or she is an official of the public agency that 
made the initial decision. That particular question is not at issue here. It should ^so be 
noted, that the Goldberg case relate to a state welfare claim and not a Federal Social 
Security claim. The question before this Subcommittee, instead relates to the nature of the 
hearing that is to be provided for the claimant and the inherent due process protections 
which guarantee that both the claimant and the ag^cy will receive a full and fair hearing 
with the decision being made upon the evidence of record. The Social Security 
Administration has been providing an Administrative Procedure Act protected hearing for 
its claimants.* This issue was review^ in the 1970's when the Administrative Procedure 


Attorney General's Manual, on the Administrative Procedure Act, United States Department of Justice. 
1947. 

' Social Security Act, See. 205(b)(1). 

' Social Securib' Administration administrative law jixlges are ai^inted under Sec. 3105 of title 5, 
United States Code. Section 3 of Pub. L. 95*251 provides that; "Ai^ reference in any law. regulation, or 
order to a hearing examiner appointed under section 3 105 of title 5. United States Code shall be deemed 
to be a reference to an administrative law judge." 
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Act hearing was also provided for Supplement Security Income claimants by le^slation. 

In the case of Richardson vs. Perales. 402 U.S. 389 (1971), the United States Supreme 
Court was requested to determine if the Administrative Procedure Act rather than the 
Social Security Act governed the hearing of Social Security claims. The court did not 
directly decide the issue but instead stated that; 

We need not decide whether the APA has general application to social security 
disability claims, for the social security administrative procedure does not vary 
from that prescribed by the APA. Indeed, the latter is modeled upon the Social 
Security Act. 

This finding by the court is an enormous compliment to the Social Security hearing 
system, and establishes that the reform act for all administrative hearings was modeled 
upon its principles. It further shows that the basic provisions for the Social Security Act 
and the Administrative Procedure Act are identical. 

In the case of Caswell vs. Califano. 583 F.2d 9, 15, footnote 13 (1978), the court stated 
that "The Secretary’s claim that the Administrative Procedure Act is not applicable to 
actions of the Social Security Administration is contrary to both the language of the 
statute and the case law of this and other circuits." 

The courts have continued to recognize the due process protections provided to Social 
Security hearing claimants by the Administrative Procedure Act and the Social Security 
Act. An example of the holdings of these courts is set forth in the case of Sailing vs. 
Bowen. 641 F. Supp. 1046 (1986), where the court stated that: 

We have seen that the administrative procedures in making Social Security 
disability determinations are a cumbersome 'Rube Goldberg' process at best, which 
have been further encumbered by a threat to the independence of the ALTs who 
are the only people in the entire system who are oriented towards the main goal 
which should be the seeking of truth and the ultimate triumph of justice. 

In 1983 the Subcommittee on Oversight of Government Management of the Committee 
on Governmental Affairs in the United States Senate conducted a hearing which inquired 
into the role of the administrative law judge in the Title II Social Security Disability 
Insurance Program (S. PRT. 98-1 1 1). The Committee issued its conclusions on 
September 16, 1983, which provided in part as follows: 

The APA mandates that the ALJ be an independent, impartial adjudicator in the 
administrative process and in so doing separates the adjudicative and prosecutorial 
functions of an agency. The ALJ is the only impartial, independent adjudicator 
available to the claimant in the administrative process and the only person who 
stands between the cljumant and the whim of agency bias and policy. If the ALJ is 
subordinated to the role of a mere employee, an instrument and mouthpiece for the 
SSA, then we will have returned to the days when the agency was both prosecutor 
and judge. 

The Social Security Administration recognizes the value of an independent adjudicator for 
its hearings. This principle is reaffirmed in its redesign plan.’ This concept is stated as 
follows: 

AUs are independent triers of fact who perform their evidentiary factfinding 
fiinction free from agency influence. At the same time, the Administrative 
Procedure Act ensures that an ALJ's decision is subject to later review by the 
agency, thus ^ving the agency full authority over policy. 

These materials clearly establish that the Administrative Procedure Act was adopted after 
careful study and deliberation by both the Department of Justice and the Congress. The 
Social STOurity Act provided for a hearing process which predated the Administrative 


’ Plan For A New Disability Claim Process. Social Security Administration. 1994. 
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Proc^ure Act and the Administrative Procedure Act was modeled after its concept. The 
provisions of both of these Acts now control the Social Smirity hearing process with 
about 75% of the current administrative law judges assigned to the Social Security 
Administration. The proposal to transfer the current Social Sec^irity hearing function to 
the state agency would savage the existing Federal administrative law program. Any such 
action should not be taken without the deliberation that accompanied the passage of the 
original Act and it should include a study by the Department-of Justice and hearings before 
the Judiciary Committees ofboth the Htnise and Senate. The proposed action will also 
come at considerable expense to the working people of this nation. These citizens who 
have worked hard and paid FICA taxes for their entire working years will be denied a 
hearing that is protected by the Administrative Procedure Act. The first time the law will 
be impartially applied in their case will be at the Federal district court level. Unlike a pork 
belly or secunty instrument, which will continue to have a protected hearing, these citizens 
will be forced to go without this vital protection. It is similar to denying our citizens the 
right of a trial by jury. It is the Administrative Procedure Act whidi provides the basic 
dignity to the administrative law sy^em and provides basic protection to the interests of 
both the claimant and the government. The Social Security system is the most revered 
program in the U.S. Govemmoit and effects the lives of aU Americans. This program 
deserves the very best administrative law ^stem. There is no substitute for the 
protections and due process guarantee by the Administrative Procedure Act. Without 
the protection of the Adnunistrative Procedure Act the administrative law judges of the 
Social Security Administration could not have protected the rights of the claimants during 
the 1980's. It is the Administrative Procedure Act that provides a shield for the individual, 
with the rule of law, that protects against the abuses of government. Any att^pt to 
restrict the scope of these protections would amount to a stripping away of basic 
constitutional safeguards. 

The splitting of the'hearing system into SO separate state agency units will have the direct 
effect of creating SO distinct adjudication standards that will d^troy any unified standard 
that now exists. It has the further potential of creaUng a constitutional problm of equal 
protection because a claimants chwce for recovery of benefits in this Federal program 
will depend on the geographical location where the claim is decided. This proposed 
system also will create a Federal Social Security Trust Fund that is resourced by the 
Federal FICA tax. The adjudicators at the state level will be spending the trust funds by 
paying claims while the Fed^al officials will be supplying the money with its taxing 
power. This appeu s to be a plan for disasto*. 

The proposal also ruses a potential constitutional question. The Social Seoirity Act 
speciiic^y designates the Commisriono* as the official responsible for the hearing process. 
Can tlus Federal function be delegated to the states under our ^stem of federalism? A 
second and more important issue relates to a sq)aration of powu^s question. Can the 
Congress mandate, by legislation, that an Executive branch responribility be executed by 
an agetKy which is not within the Executive bramdi? Proposed change of this magnitude 
require a comprehensive i^udy by the Department of Justice and hearings before the 
Judiciary Committees of the House and Suiate. 

The recommendations of these two vritnesses would remove the current Social Security 
disability hearing to the state agency levdl. However, neither of these witnesses provides 
any system for insuring the due process ri^ts of the claimants or insuring the fairness of 
the hearing. State hearing systems have the potential for b^x>ming corrupted by denying 
the claimant a &ir hearing. An example of this occurrence is the findings from a New 
York study that was conducted by a Task Force of the New York State Bar Association 
which provided as Sallows: 

We found that all to often the substantive findings and decisions of agency 
administrative law judges in Uus State are influenced by executive officials within 
the agency. Often the influence of executive agency officials upon those within the 
agency who have adjudicative responribilities is so pervasive as to prevent hearings 


RM)ort rfthe New York Task Force on Administrative Adjudication. New yoik Stale Bar Association, 
1988 . 
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from being fair and impartial. The goal of any adjudication system— including a 
system provided administratively— must be to dispense justice. Any system in 
which executive p«'sonnei can manipulate what transpires in the hearing room is a 
system which fails short of its goal and which needs to be reformed. 

Under the present Federal system, an administrative law judge takes an oath upon 
appointment to uphold the Constitution and the laws of the United States. The judge is 
also subject to the standards of professional conduct of the agency, the standards of the 
Office of Government Ethics and the standards of the bar association in which membership 
is held. How will the proposed system be regulated for professional conduct? Will there 
be a Federal standard, or will there be SO standards controlling the system? Who will have 
standing to file an allegation of unfairness or unprofessional conduct? Will the agency 
have standing? Will there be a cause of action for civil damages for the breach of the 
constitutional tort of interfering with a claimant's right to a due process hearing? Will 
there be a criminal violation for obstmction of this due process right? If any of these 
remedies are available, will jurisdiction lie in the state or Federal court, or both? Will state 
law control any aspect of the hearing; if so, will there be SO separate legal systems 
controlling the hearing process?. Currently administrative law judges are selected 
pursuant to one of the most rigorous selection processes in the Federal government. The 
proposal would eliminate the professional requirements and is silent as to the selection 
process. How can this be an improvement? 

Mr. Enoff recommends the creation of a Social Security Court. There are many questions 
that are not answered in his statement. Will the court be an Article I or Article HI court? 
Will tlus court be part of the agency appeal process or will it be a Federal Social Security 
Court of Appeals? Who will have the appointment authority for the judges (Many experts 
contend that agency appointment authority will subject the court to undue agency 
influence resulting in an unfair process)? What jurisdiction will the court have, will the 
court hold a de novo hearing or will the appeal be on the record? Who will have standing 
before the court? This Association supports the U.S. Court of Appeals for the Social 
Security Circuit proN^dcd for in H.R. 1587. 

The process recommended by these witnesses will place the Federal Social Security 
Disability Trust Fund under the control of 50 separate states. The Social Security and 
Supplemental Security Income systems have already experienced frequent state practices 
of attmpting to shift state benefit recipients to the Federal programs. What will happen 
when we have another economic decline? How will this cost shifting be controlled with 
the states in charge of adjudicating claims for this Federal program? During the 1980'$ 
several state Governors ordered their state agencies not to enforce the rules and policies 
of the Federal Social Security program. What if this happens again? How will this 
conduct be regulated? How will it be possible to manage and implement a Federal 
program with uniform standards under the^ conditions? The recommendations of these 
two witnesses do not shed any light on to the solution to any of these potential problems. 

The Association agrees that some changes are required in the Social Security disability 
system. We offer our expertise in working with the Subcommittee in making needed 
reforms in the Social Security disability insurance program. 



Ron Bemoski 
Vice President 
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August 17, 1995 


Subcomnittee on Social Security 
c/o Phillip D. Mosely 

Chief of Staff, Committee on Ways and Means 
1102 Longworth House Office Building 
Washington, D.C. 20515 

He: August 3, 1995 Hearing 

Re: Social Security Disability Determination 


Dear Committee Members: 


The Association for Attorney-Advisors is a professional 
association of attorneys employed by the Social Security 
Administration (SSA) Office of Hearings and Appeals (OHA) . The 
Association provides a forum for communication with other OHA 
attorneys and components. As we previously stated in our June 5 
1995 statement to the Subcomnittee, we have grave concerns ' 

regarding the future of SSA. 


The product" of the disability determination process is Intended 
to be accurate decisions, providing due process, that comply with 
ue applicable law at all levels of determination (gee, 42 D.S.C. 
421(k), 20 CFR 404.1615 and 20 CFR 416.1015). Disability 
determinations are subject to federal court review, 42 U.S.C. 
405(g) , and must be legally defensible in order to withstand 
gudicial scrutiny. The Social Security Administration (SSA) has 
not assured compliance with the law at all levels of review in 
tte past. The 1984 Disability Benefits Reform Act was directed, 
in part, at compelling SSA to assure compliance with the law 
including applicable Circuit Court decisions, at all levels of 
adjudication. 


In spite of this legislation, SSA has maintained a disability 
determination system in which different standards are used at 
different levels of determination. Rather than charging the 
state Disability Determination Services (DDS) with directly 
applying the Act, Regulations and applic^le case law in making 
their determinations, the personnel performing Initial and 
reconsideration level determinations are compelled by SSA to make 
their decisions in compliance with the SSA Program Operations 
Manual Systems (POMS). Ostensibly, POMS is based on the law, but 
time and time again the courts, as well as the legal community at 
the Office of Hearings and Appeals (OHA) , have pointed out how 
compliance with POMS is NOT eguivalent to compliance with the 


Our experience as Attorney-Advisors has shown in multiple 
instances that the Social Security Act and implementing 

well as the appliceble caselaw were not followed 
at the initial and reconsideration levels. These cases, when 
appealed, form the body of cases awaiting processing at OHA and 
are the source of the markedly Increased backlog at the OHA 
level. Failure to use and follow the Social Security Act, 
implementing Regulations, emd applicable caselaw forces OHA to 
process thousands of cases that should have been resolved in the 
claimant's favor at the initial or reconsideration levels; and in 
thousands of potentially unfavorable cases, OHA must perform the 
mandated development that should have been done at the earlier 
steps . ' 


Many corporations have components that are given high 
grades for producing large numbers of their "parts" 
only to find out that the next group must rework the 
parts extensively in order to generate the final 
product. This is just the type of problem that 
reengineering is directed at solving. See . Chapter 1 
of Hammer, Michael and champy, James, Reengineering the 
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SSA has stated that "The development of extensive medical 
evidence in every case impedes timely and efficient 
decisionmaking." This statement, as well as the current proposal 
to eliminate obtaining evidence in favor of a certification 
procedure (See "Plan For A New Disability Claim Process" and Task 
Team Report "Streamlining Medical Evidence") is cause for alarm 
and indicates a disregard for the statutes enacted by Congress. 
Evidentiary development is required under the law. 42 U.S.C. Sec. 
423(d)(5)(B), 20 CFR 404.1512-404.1519, and 20 CFR 416.912- 
416.919. Due process is Ignored and the emphasis placed on 
"moving the cases" at the expense of accuracy. Such a policy 
encourages erroneous decisions, both favoreible and unfavorable, 
us it results in determinations based on insufficient evidence. 

The current system also adds to the backlog indirectly, since the 
American public has learned that appeal to the OHA level insures 
proper application of the law and affords a better chance of 
being awarded benefits. As a result of this knowledge, fewer 
claimants drop their claim after initial or reconsideration 
denial . Indeed, the current appeal rate of reconsideration 
denials to OHA exceeds 75%. The current disability system was 
not designed to handle the percentage of appeals that this 
phenomenon has generated. 

Recently, the National Council of Disability Determination 
Directors wrote the Commissioner of Social Security with their 
objections to this situation, requesting that DDS be allowed to 
apply the adjudication standard employed by OHA. The problem 
apparently lies in SSA's inordinate reliance on "policy" rather 
than the law and a lack of understanding of the legal 
requirements under the Act or the refusal at SSA to comply with 
these requirements. 

Further compounding the situation is the decision to essentially 
abandon the performance of continuing disability reviews. The 
Agency now asserts that it has once again put resources into 
continuing disability reviews. While this effort may be 
laudable, we ask that Congress carefully monitor the 
implementation of that process, in light of the events that lead 
to the passage of the 1984 Disability Benefits Reform Act. 

Legally indefensible determinations such as those issued on a 
wholesale basis in the early 1980 's will only add to the 
appellate backlog. 

SSA's current reengineering and short term diseibility project 
initiatives do not appropriately address the problems regarding 
disability standards. SSA has refused to admit that the current 
system operates under different standards.^ The "process 
unification" initiatives seem directed at developing a new 
"POMS". The result will be an even more complex layer of policy 
provisions rather than assuring that all adjudicators are 
applying the Act , regulations and applicable case law. Newly 
proposed regulations regarding Adjudication Officer 
qualifications fail even to refer to appliced)le caselaw as part 
of the legal standard f see . FR 30484). 


Corporation: a Manifesto for Business Revolution. 1993 
HarperBuslness . SSA has acknowledged the existence of 
this type of problem in the agency. "SSA measures the 
process from the perspective of the component 
organizations involved, rather than from the 
perspective of the claimant." Plan for a New Disability 
Claim Process . September 1994. SSA Pub. No. 01-005 at 
p. 11. 

Plan for a Mew Dis ability Claim Process . September 
1994. SSA Pub. No. 01-005 at p. 10. 
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SSA makes it more likely that different standards will continue 
to exist by encouraging the selection of "adjudicators" who have 
no legal education. SSA undervalues legal education in selecting 
adjudicators and decision writers. No one at SSA with any 
significant legal education reviews a claim until it has reached 
the Administrative Law Judge hearing level. 

Rather than acting to increase the education level of 
adjudicators, many current policies of SSA actually appear 
directed at reducing if not eliminating legally trained staff. 

The minimum qualifications for the Case Manager and Adjudication 
Officer positions do not even require a bachelor's degree. The 
Adjudication Officer position is scheduled to be filled at the GS 
13 level. Current Adjudication Officer pilot proposals indicate 
that over two thirds of the pilot Adjudication Officers will be 
non-attomeys . They will assume their duties with only a very 
brief training period of three weeks. Upon full implementation, 
the Adjudication Officers are expected to replace the current 
Senior Attorney-Advisors , who are performing prehearing screening 
and decisionmaking under the Short Term DiseUsility Plan, as 
temporary GS 13 . Once the Adjudication Officers assume the 
duties now performed by the Senior Attorneys, the Senior 
Attorneys are to be returned to their previous GS 12 status. 

The Short Term and Reengineering initiatives leave Administrative 
Law Judges, Attorney-Advisors and Paralegal Analysts with a much 
more difficult workload than they currently face. More cases are 
being paid prehearing through screening processes. The most 
difficult cases remain and eventually must be prepared, reviewed 
and drafted by the shrinking numbers of Attorney-Advisors and 
Paralegal Analysts. Expecting the Administrative Law Judges to 
alleviate this burden by writing more of their own decisions is 
not a viable option. This simply means that the ALJs have less 
time available to hold hearings. Detailing various other 
components to decision writing is also an Inadequate long term 
option as the caseload at the hearing level will expand greatly 
under reengineering before it ever begins to decline. SSA 
asserts that the caseload at the hearing level will decline with 
full implementation of reengineering, but it is easy to see that 
the public will continue to appeal to at least the hearing level 
for years before they are convinced that SSA has actually 
improved true (legal) accuracy at the lower levels and that the 
likelihood of success on appeal has diminished. 

In spite of these clear indications that the decision writing 
workload is steadily increasing in size and legal complexity, SSA 
has continued its trend of undervaluing legal education. SSA has 
hired less than one hundred temporary attorney advisors during 
the last three years and during the last year has converted the 
status of a few of those to permanent status. At the same time 
it has been hiring "Paralegal-Specialists," most of whom have not 
received any legal education and/or formal paralegal courses, who 
have only undergone a three week training course on the legal 
aspects of their job as a decisionwriter . SSA has argued for 
years that the work of OHA is not really related to legal issues 
and so this hiring pattern is continuing in spite of the fact 
that in-house studies confirmed that legal issues are critical to 
the work at OHA. 

SSA also blames some of its problems on conflicts between the 
various Circuit Courts. There certainly are conflicts between 
the Circuits in resolving Social Security issues. However, this 
problem is no different than that experienced by any other 
agency. Differences between the Circuits are to be expected. 
These differences are a natural product of our system. They 
help the law develop and avoid stagnation and ossification. 

The simplest answer is for the agency to consult with counsel and 
assure that appropriate personnel are apprised of the applicable 
law in their jurisdiction! This is what is done by all other 
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agencies, federal or state. Unfortunately, SSA's response 
appears to be to eliminate attorneys and ignore the courts. This 
should not be countenanced. 

We know that Congress is reluctant to "micromanage" this agency. 
However, SSA's misguided policies have been followed for years at 
great cost to morale in the system and greater cost to the ptiblic 
due to resultant errors and inefficiencies. It must be compelled 
to make real changes. 

The first of these long overdue changes is to assure that 
compliance with the law at all stages of the adjudication process 
is given its proper emphasis. Forcefully remind SSA that the 
"one book" to follow in making disability determinations, is the 
ast, the Regulations and applicable case law . Putting the 
emphasis on more policy in a vain attempt to make the process 
"simpler" or less "legalistic" is repeating our past mistakes. 

Compliance with the law at all stages of the adjudication process 
will act to reduce the backlog in itself. 

1) The number of requests for hearing will be reduced as 
more deserving claimants will be paid at an earlier level. 

At the same time, the overall reversal rate will not be 
apprecletbly altered. 

2) The number of hearing requests will be further reduced 
as the public gains the perception that they are "getting a 
fair shake" at the earlier levels of decisionmaking and that 
their likelihood of success on appeal is greatly reduced 
from current levels. 

3) The number of class actions in Federal Court should be 
reduced, since decisions will be more likely to be in 
compliance with the appllc 2 d}le law. 

4) Processing time at the hearings level will be 
decreased, since necessary development will have already 
been performed. 

5) Continuing disability reviews will be performed in a 
way that will avoid the debacle of the early 1980's. Public 
confidence will be restored. Claimants who no longer are 
discibled will be removed from the rolls, without the 
wholesale cessations of the past that withdrew benefits from 
an embarrassing number of people who actually remained 
disabled. 

Failure to put the emphasis on compliance from the start, rather 
than on making decisions as fast as possible, is likely to result 
in Improper awards and improper denials on a wholesale basis. 

The second action should be to make a law degree the minimum 
requirement for all Social Security Administration adjudicators, 
at every level, and for all personnel charged with writing or 
drafting the written decisions of the agency. "Reengineering" is 
directed at developing a better educated workforce that is 
capable of Independent action to produce a "product" as 
efficiently and effectively as possible. SSA's current policies 
will result in an adjudicative workforce with a lower level of 
education than is in the current unit and will cost more since 
they will be adding a large number of Adjudicative Officers at 
the GS 13 level. 

Attorneys are the best qualified personnel for adjudicative 
positions and hiring them is cost effective. SSA is currently 
planning to hire employees at the same or a higher grade level 
who have less education and little or no post graduate legal 
training. The growing demands placed on SSA adjudicators require 
Individuals with extensive knowledge of the complete process 
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including an understanding of the caselaw requirements placed by 
federal courts, strict ethical stemdards, cemons of 
professionalism, and education. While no employee at SSA is 
precluded from possessing these attributes, a licensed attorney 
has been examined. Investigated, emd is bound by state and 
federal law for purposes of adherence to these principles. 
Attorney's are officers of the court and may lose their license 
to practice if found in violation of any ethical or professional 
canon. Making a legal education a prerequisite to such positions 
is a major change and goes against much SSA history, however that 
history clearly shows that such a change is absolutely necessary 
and long overdue. Improved quality will effectively increase 
productivity by reducing duplication of effort. Higher education 
translates into greater adaptability and the ability to handle 
more complex tasks. It lessens if not eliminates the need for 
large amounts of expensive training. This step clearly would be 
cost effective. 


Finally, close Congressional oversight must be continued. The 
Social Security Administration has a long history of failing to 
comply with the Act and 'regulations. Unfortunately, it appears 
that strong Congressional oversight is needed to assure that SSA 
follows through with appropriate reforms. 


Thank you again for your time and consideration. 
Sincerely, 


James R. Hitchcock 
Attorney-Advisor 
Suite 1401 
800 South Gay Street 
Knoxville, TN 37929-1401 
(615) 545-4205 
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Attorney-Advisor 
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(601) 842-0011 
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STATEMENT OF 
JOXCE KRUTICK BAKLOH 
O.S. ADMINISTRATIVE IAN JUDGE 
Submitted as a personal statement on her own behalf 

This state~ht is respectfully suhiitted in connection uith this Co-ittee's consideration of the Social Security 
Udainistration's proposals for the reorganitation of the Office of Hearings and appeals and whether the adaintstrative 
Law Judge position should he reclassified to a hearing officer position. 

T gSA nnnrlnon are -on-tba-record - hearinas' under the APA 

la order to fully understand the issues before this Coaaittee it is iaportant to review the history of the 
adainistrative Law Judge ih the Social Security addinistration and the hearings these judges conduct, a claiaant's 
right (in a disability claia) to a due process hearing flows both froa statute and U.S. Supreae Court case law. The 
relevant statute is 42 U.S.C. 421. This section specifically provides that any person not satisfied with the 
deter.ihatioh of a state agency has a right to a hearing to the saae extent as is provided in 42 U.S.C. 405(b). Over 
the years, the Social Security udainistration has contended that hearings under the adainistrative Procedures 4ct are 
not -required", notwithstanding the fact that for years SSA has acquiesced in the use of AP* appointed judges and 4PA 
notice and hearing requireaents for all hearings under the act. As will be seen in the following discussion, APA 
hearings are aandatory, and thus asy be held only by those appointed pursuant to the APA; to wit - Adainistrative Law 
Judges. 

In 19J6, prior to the passage of the APA, the O.S. Supreiw Court defined a due process hearing adainistrative hearing 
as: 


A proceeding ... requiring the taking and weighing of evidence, deterainations of fact based upon the 
consideration of the evidence, and the aaking of an order si^iported by such findings, has a quality 
reseabling that of a judicial proceeding. Hence it is frequently described as a proceeding of a cpusi 
judicial character. The require^nt of a -full hearing- has obvious reference to the tradition of 
judicial proceedings in which evidence is received and weij^ied by the trier of the facts. The “hearing" 
is designed to afford the safeguard that the one who decides shall be bound in good conscience to 
consider the evidence, to be guided by that alone, and to reach his conclusion uninfluenced by 
extraneous considerations which in other fields eight have play in deteraining purely executive action. 

The "hearing" is the hearing of evidence and arguaent. If the one who deteraines the facts which 
underlie the order has not considered evidence or arguaent, it is aanifest that the hearing has not been 
given. ... 

For the weight ascribed by the law to the findings-their conclusiveness when aade within the sphere of 
the authority conferred* rests upon the assuaption that the officer who aakes the findings has addressed 
hiaself to the evidence, and upon that evidence has conscientiously reached the conclusions which he 
deeas it to justify. That duty cannot be perforaed by one who has not considered evidence or arguaent. 

It is not an i^rsonal obligation. It is a duty akin to that of a judge. H^rggn gl- v.,MJ^., 298 
U.S. 468, at pgs 480*418, (1936). 

Uith respect to the Social Security Act, the first aention of a due process hearing appears in the original act and 
concerns state plans for dependent children. Section 402(a)(4) provided that "An individual whose claia is denied (for 
instance by a county board) oust be given the right to a fair hearing before the State Agency" Csee Senate R^t. 628 on 
H.R. 7260, 74th Cong., 1st session.]. Thereafter, the 1939 aaendoents provided for hearings with respect to the 
deteraination of rights to benefits. Section 205 of the act created the fraoework for a hearing process which reaains 
with us today. The language of the stadjte provided that: 

The Board shall have full power and authority to aake rules and regulations and to establish procedures, 
not inconsistent with the provisions of this title, which are necessary or a^iropriate to carry out such 
provisions, and shall adopt reasonable and proper rules and regulations to regulate and provide for the 
nature and extent of the proofs and evidence and the aethod of taking and furnishing the sane in order 
to establish the right to benefits hereunder. CSec. 205(a)]. 

The Board is directed to aake findings of fact, and decisions as to the rights of any individual 
applying for payaent under this title. ... In the course of any hearing, ... it aay adainister oaths and 
affiraations, exaaina witnesses, and receive evidence. Evidence aay be received at any hearing before 
the Board even though inadaissible under rules of evidence applicable to court procedure. CSec. 205(b)]. 


The sft ar section of the act undfer these aaendaents provides for review of Board decisions by the district court of the 
United States, issuance of subpoenas, proof of service, fees and aileage for witnesses, penalties for failure to coaply 
with subpoenas, iaaunity froa self*incriaination, penalties for perjury, the substantial evidence standard of review by 
the court, rea*xi orders by the court, and other housekeeping details CSec. 205 (c)*(b)]. Section 206 provided for 
representation of claiaants before the Board, rules for su^iension of attorneys, and setting of aaxiaua fees payable to 
attorneys with concoaitant criainal penalties for fees in excess of the aaxiaua Csee 53 Stat. 1368*1372, Pub. Laws, Ch. 
666, Aug 10, 1939]. 

The language of these aaendaents fits squarely within the fraaework of the type of hearing described by the Supreae 
court to be -quasi* judicial", iiqxMing iqion the one who aakes findings of fact and conclusions of law "a duty akin to 
that of a judge- CHoroan et. al. v. U.S. et. al., supra, at p. 481]. 
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In 1946 Congress enacted the Adsiniatrativ* Procedure ActC60 Stat. at p. 237, 79th Cong., 2nd Sess. Ch 324, June 10, 11, 
19463. The act defined an "agency" as "each authority of the Governaent of the United States other than Congress, the 
courts, or the governaents of the possessions. Territories or the District of Colu^ia CSect. 2(a)3. An "adjudication" 
is defined as the "agency process for the foraulation of an order" [Sect. 2(d)3. Section 5, entitled AMUOICATION 
provides the procedures to be applied, and defines those situations where the act applies; 

In every case of adjudication required by statute to be deterained on the record after ooportunitY for 
an agency hearing , except to thee extent that there is involved (1) any aatter subject to a subsequent 
trial of the law and the facts de novo in any court; (2) the selection or tenure of an officer or 
eiV>loyee of the United States other than exaainers appointed pursuant to section 11; (3) proceedings in 
which decisions rest solely on inspections, tests, or elections: (4) the conduct of ailitary, naval, or 
foreign affairs functions; (S) cases in which an agency is acting as an agent for a court; and (6) the 
certification of eaployee representative$*Ceapha$is addedj 

parties aust be inforaed of the tiae, place and nature of the agency hearing, the jurisdictional authority, aatters of 
law and fact to be heard CSec. S(a}3; they aust be afforded an opportwiity for subaission and consideration of facts, 
arguaents and offers of settleaent, and where the parties cannot reach a consent agreeaent, a hearing and decision upon 
proper notice and conforaing to sections 7 and 8 aust be held CSec. 5{b)3. The balance of the act provides the 
procedure to apply to hearings held under the act, and appointaent of hearing exaainers (now adainistrative law judges). 
There can be no d«jbt that this act applies to hearings held with i^espect to all issues arising under the Sacial 
Security Act. Taking the exceptions one by one. Social Security hearings are not subject to de novo trial by a court. 
8oth by statute, and case law, the substantial evidence rule applies to hearings under the Social Security Act. Thus, 
exception (1) does not apply. These hearings do not relate to the selection or twture of an officer of the U.S., and 
thus, exception (2) does not apply. Social Security Matters do not involve decisions resting solely on inspections, 
tests, or elections, precluding the applic^ility of exertion <3), nor do they involve the conduct of ailitary or 
foreign affairs, thus exception (4) does not apply. In such Matters, the agency does not act as an agent for a court. 
Certification of eaployee representatives is not involved in these Matters. Clearly, neither exceptions (5) nor (6) 
apply. Thus, Social Security hearings are subject to the prmisions of the APA CNOTE: the current applicable section is 
3 U.S.C. SS4, and is substantially the saae as the original Sec. 53. 

Not long after the passage of the APA, the Supreae Court had occasion in two cases to discuss the reason for the passage 
of tne APA. First, in Federal Trial Exaainers Conference v. Raasoeek. 345 U.S. 128, 144 (1953) the ctxjrt held that: 

The Adainistrative Procedure Act was designed to give trial exaainers in the various adainistrative 
agencies a new status of freedoa froa agency control. Hmceforth they were to be very nearly the 
equivalent to judges even though operating within the Federal systea of adainistrative justice. 

In the second case, universal Caaera Coro, v. National Labor Relations Board, 340 U.S. 474 (1954) the court expanded on 
the nature of the hearing (trial) exaainer position: 

... the indications in the legislative history that enhanceaent of the status and functions of the trial 
exaainer was one of the iaportant purposes of the aoveaent for adainistrative refora. ... Section 11 of 
the Adainistrative Procedure Act contains detailed provisions designed to Maintain high standards of 
independence and coapetence in exaainers ( at p. 494-5). 

In 1960, the Supreae Court held that "The interest of a covered eaployee under the" Social Security Act "is of 
sufficient substance to fall within the protection froa arbitrary governaental action afforded by the Due Process Clause 
C FleainQ v. Nestor . 363 U.S. 613, 80 S.Ct. 1367 at 1373 (1960)3. In 1971, the _coort had the opportunity to review the 
social security disability hearing process, in connection with the question of adaissibility of hearsay evidence. In 
declining to rule on whether the APA applies to social security disability claias, the court held: 

Ue need not decide whether the APA has general application to social security disability claias, for the 
social security adainistrative procedure does not vary froa that prescribed by the APA. Indeed the 
later is Modeled i^on the Social Se^i^ Act. 

(eephasis this author‘s)C Richardson v. Perales. 402 U.S. at 409 (1971)3. 


Shortly thereafter, congress, again faced with a crushing backlog of disability claias decided, that SSI hearing 
exaainers would be tei^>orarily assigned to hear these claias. In Senate Report No. 94-550, it was noted that " The 

prooraes adainistered bv the Social Security A<fcinistration_af«entl¥ hawe a Nwe hark log of sof 

awaiting hearing. At that tiae Congress suggested that by reassigning the SSI judges, the backlog could be eliminated. 
Congress also suggested that a study be perforaed to ascertain, what changes could be made in the hearing process to 
iaprovc both "speed and quality of social security adjudications." It is interesting that Congress, then recognizing 
that the APA applied to these hearings, believed it necessary to aake specific provision for the APA to a^ly to these 
SSI judges. Thus Section 3 of the bill CH.R. 10727, P.L. 94-202. 19753, provided that the temporary hearing officers 
authorized to conduct these hearings would be subject to the provisions of the APA. In doing so, the Senate Report 
noted that: 

To avoid any possible Misinterpretation, the bill specifically provides that the teaporary hearing 
officers authorized to conduct hearings under the bill would be subject to all the provisions of the 
Adainistrative Procedure Act that assure independence froa agency control. These procedures include: 

Subchapter II of chapter 5 of title t of the United States Code (the substantive provisions relating to 
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AP* adjudiction.); th. sdcond of s«tion 3105,of titl. 5 U.S.C. (asdfgn«nt of coses in 

rotation and the prohibition of assignwot to duties inconsistent with their responsibilities as hearing 
officers; and the deeoing of then as hearing exaniners appointed under section 3105 so that aaong other 
things, they would be exemt fron agency perfornance rating requireaents <5 U.S.C. 5302), and agency 
detereination of perfornance acceptability for in-grade increases <5 U.S.C. 5335<a)(3)(B) ), and Baking 
civil Service responsible for detemining their pay levels (5 U.S.C. 5302), renoval for cause (5 U.S.C. 
7521), and general adainistrotion <5 U.S.C. 1305). ... horeover, the specific enuaeration of these 

provisions of the AfA should not be interpreted to aake these adversary proceedings ... The enuaeration 
of these provisions also should in no way suggest that they are not applicable to the regular Social 
security ALUS. The coanittee and the Ceoartaent of H EU , pc«isistehtly W the years have declarpi that 
rh» nrnuisions of this bill. tiTi> tvii of the Social Security Act 


94-550 at p.63 <«iphasis added> ELagislative History, P.L. 94-202, at pg. 6,3 

In 1977 Section 1631(<1)(3) of the Social Security Act was aaended to permanently assign the SSI judges to hear all 
cases arising out of the Social Security act, -notwithstanding the fact that their appointaents were Bade without 
aeeting the requireaents for hearing exaainers appointed under such section 3106 and subject as such to subchapter H of 
Chapter 5 of title 5, United States Code. ..." In a report accoapanying the bill (H.«. 5723) the Coaaittee on Post 
Office and Civil Service reviews the history of the SSA hearing process and its status as on-the-record APA hearings. 
In very forthright and clear language, the coaaittee noted: 

It is heated that these requireaents and procedures will be af^lied in a aanner to effectively serve the 
needs of the Social Security Act prograas. The Coaaittee is not convinced that these needs have been 
adequately served in the past by the Office of Adainistrative Law Judges, Civil Service Conaission. The 
performance of this office in overruling. the administeri ng agency (HEW) in its Igg a l opinign ^hat S . ^I 
..nri^r the APA and in downoradina title II soci a l security adjudication? ds hearirtq "little 
r»sgi±iLance to full-blown adversarial proceedings conducted bv Administrative Uw Judges, undyr ihg 
PPAf-Miitr# Set. in reouLatorv agencies* does not reflect the util of CQWir,^5S CH.R. 95-617 


part 2, pg 5, 1977, emphasis added!. 

In 1978, an amendment to 5 U.S.C. 3105 changed the name of the hearing examiner to Adainistrative Law Judge (although 
the Civil Service Commission had made the change in 1972, it was not made statutory until 1978). In a report from the 
Committee on Post Office and Civil Service, the following statement was made; 

Hearing examiners Enow, pursuant to Civil Service Commission regulation designated as Administrative Law 
Judges (ALJ's)3 are an integral part of the rule making and adjudicatory procedures required by the 
Administrative Procedure Act (APA) of 1946 (codified as 5 U.S.C. 551 et seq.). Section 556 of title 5 
requires ALJ's to serve as presiding officers with respect to rule making or adjudicatory hearings. Ihe 
purpose for reouirinQ ALJs to preside over such proceedings ( u nless the agency itself preside? pr one .. pr 
more members of the bodv which the aaencY preside) is to provide for independent individuals 
ss cresidino officers, thereby insuring the imoartialitv of the administrative process. Cemphas is added! 


To insure this independence and i^iartiality, the APA provides certain statutory protections of ALJs to 
preclude the possibility of agency pressure or influence. For example, although each agency appoints 
its own ALJs (5 U.S.C. 4301) it may appoint only those individuals which the Civil Service Commission 
has certified as qualified. In addition ALJs are exempt from performance evaluations by their agencies 
(5 U.S.C. 4301); can be removed only for cause established by the Commission, not their employing agency 
(5 U.S.C. 7521); and receive periodic st^ increases in pay without certification by their employing 
agency that they are performing at an acceptable level of competence (5 U.S.C. 5335). In essence, 
individuals appointed as ALJs hold a position with tenure very similar to that provided for Federal 
judges under the Constitution (H.iq>t 95-321, 95th Cong. 1st Session, Hay 16, 1977). 

On April 28, 1995, Hr. Charles A. Jones, the director of the Disability Process Redesign Team circulated a concept paper 
for the reorganization of OHA. In that paper, he stated that “neither the agency nor the Supreme Court ... has ever 
conceded that SSA adjudication is strictly under the APA . . . . While preserving that approach, SSA could undertake to 
clarify and refine APA procedures and amdates to fit its unique mass adjudication context." Apparently accepting 
this reasoning, a staff aeatoer of this subcoaittee, Ms. Valerie Nixon, sent a memorandum on May 9, 1995 in which she 
stated that the coaaittee wanted SSA/OHA reaction to "changing the Administrative Law Judge position to a Hearings 
Officer Position." It im this witcf's opinion that it is ti me once and fy gll, for Cg nar s ss put an to th e 



Supreme Court has indeed recognized that these hearings are covered by the APA, and Congress, each time it makes changes 
in the Social Security Act reiterates its intention to maintain these hearings as "on-the-record" APA hearings. Thus, 
the hearings aust be conducted under Title 5 of the U.S. Code, and the judges who preside over these hearings must be 
selected and assigned pursuant to Title 5 (the Administrative Procedures Act). It does not serve the public interest to 
have SSA raise this question almost yearly before Congress, necessitating time spent on rehashing something that is 
well established in statute and case law. While SSA would much prefer not to be subject to the APA, this is just not 
the case, and we can only succeed in making a dent in the backlog if we move forward, not backward. 


430 


II -Tff* T.» w jodoe i« th » Mtj one nfcp stands befewaan the •xe»«— of the 
Agency and the Public 

It has long been the position of the adainistrative law judges that services to the public cannot be aalntalned at a 
level which provides procedural and substantive due process given the nature of the pressures placed upon both the ALJ 
and the support staff. 

Historically, beginning in January 1981, hiring freezes accoapanied by significant increases in the Social Security 
work load, created substantial problws In the appeals process. Sy 1982 both the Courts and Congress becaae concerned 
that the public was being deprived of due process as a result of the coabinatlon of these two factors and the shortcuts 
utilized in order to accoaaodate for the lack of personnel. Significant pressures were placed upon the adjudicative 
branch of the agency (the Adainistrative Law Judges) to Increase productivity in order to keep pace with the ever 
Increasing backlog. 

In June 1983, Senators Levin and Cohen becaae so concerned with the Increasing pressure for productivity that hearings 
were held by the Senate Subcoaaittee on Oversight of Governaent Nanageaent of the Coaaittee on Governaental Affairs. 
Their report, issued Septeaber 16, 1983 found that: 

SSA Is pressuring its ALJ's to reduce the rate at which they allow disabled persons to participate In or 
continue to participate in the Social Security disability prograa.... < 

The Subcoaaittee also finds that the SSA is iaposing this pressure through several aeans including the 
Inequitable and unjustified targeting of only allowance decisions and high allowance judges for review 
pursuant to an aaendaent sponsored by Senator Henry Bellaon and passed in 1980 (Bellaon Review), and 
the use of ainlwa production quotas and productivity gonla. (eaphasis added) 

The coaaittee recoaae n ded that the Bellaon Review be iaaediately discontinued, that SSA iaaedlately stop all aanagerlal, 
adainistrative, and policy related activity directly or indirectly aiaed at influencing the ALJ's allowance rates. It 
further recoaaended that the Judiciary Coaaittees of both the House and Senate review the propriety and legality of the 
SSA's actions regarding ALJ productivity. 

In Septeaber 1982, the Associate Coaaissioner introduced a prograa which was designed to work with the Bellaon review. 
It was known as a feedback prograa. As one Judge described it in his testiaony in a Joint Hearing of the House 
Subcoaoittee on Social Security and the Senate ^clal Coaaittee on Aging held on March 24, 1984 in Hot Springs 
Arkansas, “It would be a systea whereby Individual ALJ's would be advised of their 'decisional weaknesses,' and provided 
with a ‘aechanisa for long-tera iaproveaent.’ CThe] aeaorandua provided for a tiaetable for iaproveaent, failing 
iaproveaent within certain steps and after certain training and counseling, the a«K) proaised that 'other action would 
be taken." As early as 1980, the Adalnistration began discussing with Judges in Ft. Saith, Arkansas the fact that they 
had significantly higher allowance rates than other offices in their area. At a trial in the United States District 
Court for the District of Coluabia, (in the winter of 1984) two Judges in the Fort Saith hearing office testified that 
the Deputy Director of the Office of Appeals Operations inforaed thea that the only way to be free of the agency's 
continual peering over their shoulder was to lower their reversal rates (then in the 90X range) to the national average 
of 45-S3X Call in violation of the APA S U.S.C. 4301 and 43023. Litigation Initiated by the Association of 
Adainistrative Law Judges Inc. to protect the rights of the public Cpaid for by donations froa individual adainistrative 
law judges and ultiaately fees awarded under the Equal Access to Justice Act3 resulted in a decision written by the 
Hon. Joyce Hens Green, which Is perhaps one of the aost significant docuaents in support of the need for an independent 
corps of adainistrative law judges. In her words: 

...the evidence as a whole, persuasively deaonstrated that defendants retained an injuatlfiablc 
preoccupation with all o w ance rates, to the extent that ALJs could reasonably feel pressure to issue 
fewer allowance decisions in the nane of accuracy. Uh1le there was no evidence that an ALJ consciously 
succuabed to such pressure, in close, cases, and, in particular, where the deteraination of disability 
aay have been based targely on subjective factors, as a aatter of coaaon sense, that pressure may have 
influenced soae outcoaes. Association of Adainistrative Law Judges v. Heckler . 594 F. 1132 (O.O.C., 
1989)C«aphasis added] 

Interestingly, t^lle Judge Green disaissed the claia of the Association upon the ex parte representation of the 
governaent that the so called “Bellaon Review" would no longer be utilized to rank and evaluate judges, we find that 
Bellaon Raview reaained “alive and well and living at OHA" in the fora of a “quality review" predicated upon BalUnn. 
This “quality review" coaplled region by region, gave a percentage rating for tht quality of a judga's work, and gave 
each hearing office a percentage rating. Each judge in the Social Security Adainistration had his or her work evaluated 
and percentage ratings on a scale of 100 assisted to a) appealed aff iraations; b) allowances; c) unappealed 
affiraations; and d) a tttal coapoaita ac c uracy rating. A cof^ of such a report, bearing a Jia^ 1^ date was 
subaitted as an exhibit to this writer's written and oral stateaent before this Coaaittee's subcoaittee on 
Adainistrative Law and Governaental Each indivi^l judge was naaed, and a percentage as to accuracy in certain areas 
was assigned. This was clearly beyond the scope of Congressional intent, and in violation of the Mainistratiwe 
Procedure Act. 5 U.S.C. 4301 and 5 U.S.C. 4302, when read together provides that while each governaent agency is 
required to develop perforaance appraisal systeas which would be utilized to assist in training, retraining, and 
possible aerit increases, adainistrative law judges are specifically aKcUatad. (see 5 U.S.C. 4301 (2)(D). Thankfully, 
the current quality review process, kdiich this writer had the privilege of taking part in protects the identity of 
individual judges and is neutral in the aanner in i^ich it tracks accuracy. Moreover, cases are selected without regard 
to which judge heard the ease, and solely on the basis of social security nuaber Cthere still reaains, however, soae 
question as to whether even this procedure violates the APA provisions on rating and evaluating ALJ's]. 
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There cen be no etoubt that the original intent of Congress was to create an adainistrative judiciary which white 
eaployed by the agencies it serves, was expected to aaintain its decisional independence. 

a result of these pressures on acteinistrative law judges, in 1981, the Judicial Adainistration Division of the ABA 
published a report entitled 1NE ll^■[^WW^^ tf IKE MMOUSTMTION OF JUSTICE. In discussing the independence of the 
adainistrative law judge, one portion of the report stated: 

It is not too auch to say that due process would require, if the independence of the trier of facts 
is tainted, that no weight or effect whatever be given to his decisions. A decision by a judge who is 
under the influence of one of the disputants would lack the aost eleaentary basis of actual or ai^rent 
fairness. 

Thereafter, the ABericw mr Asaociatloa in response to the recoaaendation of Jc^n K. Pickering, Chairaan of the 
Coaaission on Legal Probleas of the Elderly issued an unprecedented award to the Adainistrative Law Judges of the Social 
Security Adainistration. hr. Pickering's report stated in pertinent part 

“The Coaaission on Legal Probleas of the Elderly hereby requests the Aaerican Bar Association Board of 
Governors to approve a one*tiaa special recognition for the Adainistrative Law Judge Corps of the Social 
Security Adainistration (SSA) in recognition of their efforts to aaintain the judicial independence 
expected of such functionaries in the face of various pressures to, coaproaise objectivity and join in . 

reducing the nuaber of disability benefit allowances of the agency during the period froa 1982-1984. 

The action of these ALJs during the period in question enabled aany claiaants to receive full and fair 
consideration of their eligibility for benefits and provided needed relief froa policies and practices 
of the Social Security Adainistration which would have resulted In unjustifiable denials of benefits to 
thousands of dis^led citizens who lack adequate aeans of financial support. The objectionable SSA 
policies attracted national concern. The Congress, the courts, and the Social Security Adainistration 
itself have addressed aany of the probleas which arose during the period and significant iaproveaents 
have been aade. 

In aaintaining appropriate judicial objectivity, the 800 aeabers of the Social Security ALJ corps 
evidwtced a re^>ect for the rule of law, protected the integrity of adainistrative adjudication within 
their agency, and preserved the public's confidence in the fairness of governaental institutions on a 
scale that has rarely been equaled in Aaerican adjudication. In so doing, they provided an 
extraordinary deaonstration of the wisdoo ano viability of the 1946 Adainistrative Procedure Act and its 
protection of the adainistrative process which one past president of the ABA has described as 'literally 
our adainistrative bill of ri^ts.' 

Despite the pressure felt by aany ALJs to increase the rate at which they affiraed SSA benefit denials 
it is a aatter of history that they largely aaintained their traditional aff iraance/reversal rates and, 
presuaably, the objectivity of adainistrative adjudication within the SSA disability prograa. 

It is a tribute to the profession and its fidelity to the rule of law that the Social Security ALJs, 
during a period of great systeeic strain, mntinued to insure that the processes they used to hear 
cases and render decisions were not coaproaiscd by pressures to stress 'quantity' or to respond to 
extra* judicial budgetary concerns of SSA in individual case adjudication (however legitiaate these 
considerations night have been as natters of general agency policy.) This was in the best tradition 
Aaerican judicial officers discharging sworn obligations in tines of public cLaaor and governaental 
flux. ... 

These words alone are justification for retention of the present hearing systes. It is worthwhile to note, that the 
Agency's present focus has changed froa denial decisions to encouraging reversal decisions granting benefits, as these 
can be conpleted aore quickly and according to the Agency, without the need for the use of an adainistrative law judge. 
Unfortunately this approach fails to take into account the econoaic considerations. It is iiq>ortant to note that over 
the course of the last several years, the Office of Hearings and Appeals has experienced little if any pressure with 
respect to the way in which claias are decided. In fact, professionalisa has increased substantially. This writer 
believes that this is due in large aeasure to the stewardship of OHA by Daniel L. Skolar, Associate Coaissioner, who as 
a foraer judge, understands the concept of due process and the need to s^>arate prosecutorial and decisional functions 
of the agency. 

Ill . Both Project for staff Attomerb and the ^ i*-^**^ Officer 

Concopt violato tho not be offoctiiated 

Hr. Jones' April 28, 1995 aeaorandua outlines a plan for the reorganization of OHA that traaples upon the principles of 
the APA. When coupled with the AO concept, those individuals applying for disability benefits will be deprived of their 
ability to have a full and fair record before the adainistrative law judge. Horeover, the AO concept coabines both the 
prosecutorial and adjudicative functions of ^ agency in one individual, violating the APA. It is very doubtful that 
even if this systea were to be put into effect, it would reduce the backlog of cases reaching hearing level. One need 
not be an actuary or a aatheaatician to see that ^500 AO's nationwide cannot replace the current reconsideration 
deteraination and reduce the OHA case load. There are, at the present tiae, significantly aore people handling the 
caseload at the state agency level, yet the case load increases. Assuaing that the statutory standard for benefits 
remains the saae, less people cannot do aore. 
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Looking to the legality of the scheae, as was previously noted, A claioant's right (in a disability claia) to a due 
process hearing flows both froa statute and U.S. S^reae Court case law. The relevwtt statute is 42 U.S.C. 421. This 
section specifically provides that any person not satisfied with the deteraination of a state agency has a ri^t to a 
hearing to the saae extent as is provided in 42 U.S.C. 40S(b). 

In order to properly understand the problems inherent in Nr. Jones suggestions for the new type of ALJ hearing, one oust 
understand that it is a fu nda ae n tal concept of adainistrative law that the adainistrative law judge has a duty to 
develop the record. In 1946, a Senate Coomittee report oade it abundantly clear that it is the duty of the 
adainistrative law judge to develop the record, noting that presiding officers have “ the authority and dutvas a court 
does-to mak e sure that all necessary eviden ce is adduced and to keep_the .hearinQ orderly and efficient. " CSen. Doc. No. 248, 
79th Cong., 2d Sess., 207 (1946)3 The Supreme Court has recognized this special duty and stated that the Social Security 
ALJ “acts as an examiner charged with developing the facts." L Richardson v. Perales, supra. ,3 In another landaark case. 
Justice Brennan wrote 

There is a 'basic obligation' on the ALJ in these nonadversarial proceedings to develop a full and fair 
record, which obligation rises to a 'special duty ... to scrupulously and conscientiously explore for 
all the relevant facts' C heekier v. Caaobell. 461 U.S. 458, 103 S.Ct. 1952, (1982)3. 

Interestingly, this rule has been extended as far as the district court. While the district court judge does not have 
authority to develop the record, he or she also has the duty to assure, that a coaplete record is before the Secretary. 
Thus, the judge has a duty to direct the Secretary to secure additional evidence k^ere there is a showing that there is 
“new evidence which is material and that there is good cause for the failure to incorporate such evidence into the 
record in a prior proceeding ... ". ... "Thus, while the district/courts have no factfinding role in Social Security 

review cases, the statute contemplates that matters not included in the adainistrative record aay be presented to those 
courts for the purpose of establishir^g the need for an order directing the taking of additional evidence." C Hunael v. 
Heckler . 376 f. 2d 91, at 93 (3rd. Cir., 1984)3. 

Bearing this in aind, a scheoe which contemplates closing the record before the matter reaches the ALJ is clearly 
illegal. Thus, Nr. Jones' plan for “a regulatory framework that discourages or precludes ALJ develo^sent activity once 
''certified" cases are handed to them for adjudication “Csee Jones aeoo to the Disability Process Redesign Team Advisory 
Counsel, Apr. 28, 1995 with attachoentsj flies in the face of the language of the Supreme Cmirt, and demonstrates a lack 
of understanding as to the law. The scheme provides for an Adainistrative Officer, not necessarily a lawyer, who is 
responsible for developing the record. He or she is to be co- located with other SSA components. The AO would have 
authority to decide whether to issue a favorable decision or an unfavorable decision which would result in the right to 
a hearing before an adainistrative law judge. The proposal indicates that this scheme does not violate the APA. This is 
a blatantly false statement. Section S(c) of the origirtal act provided that "no officer, employee, or agent engaged in 
the performance of investigative or prosecuting functions for any agency in any case shall, in that or a factually 
related case, participate or advise in the decision, recommended decision, or agency review pursuant to section 8 exc^t 
as a witness or counsel in public 99 ttproceedings." [P.L. Ch 324, June 11, 19463. The statute remains the same today. 
According to the plan, the AO will do just that. He or she will gather evidence, decide t^ether to proceed further with 
agency proceedings (hearing) or not (a prosecutorial function) and make a decision which would become the final decision 
of the agency if not appealed. All of this would be done without the protections of a due process hearing pursuant to 
the APA provisions. It is hard to fathom how anyone could believe this is not violative of the letter and the spirit of 
the act. In the 1950's the Post Office conceived of a plan substwitially similar to the current AO proposal. The Post 
Office contended that the Postmaster General's authority could be delegated to any of his subordinates and contended 
that the APA did not preclude the delegation of his authority to make decisions to whomever he chose. The court, 
however viewed it differently, finding that "The provisions for the ^jointment of ii¥>artial, independent Hearing 
Examiners are the very heart and soul of the Administrative Procedure Act and variations therefrom should not be 
countenanced except where a statute expressly provides for a Hearing Examiner appointed in another manner." [see 
Bora- Johnson Electronics. Inc, v. Christenberrv . 169 F. Supp. 746 at 753, (S.D.N.Y., 195903 The court noted that under the plan, the 
"corps of independent Hearing Examiners provided for in the act would be permitted to hear only such cases 
as the agency wanted them to hear" and that "The Adainistrative Procedure Act is to be viewed without 
antagonism by the courts and such a virtual nulliiication of one of its most important provisions is not to 
be. countenanced in the absence of___exBress congressional mandate CF. Shauohnessv v. Pedreiro. 1955. 349 U.S. 
48. 75 S.Ct. 591. 99 L.._ Ed.. .868." C lbid . . at p. 754. This decision was followed in a New Jersey case 
involving the saoie plan [ Greene v. Kern . 178 F. Suf^. 201 (D.N.J., 195903 and has never been overruled by a 
highter court. 

The proposal to co- locate the Administrative Officer with other SSA components, even to the extent of a shared waiting 
room poses another significant problem. With the APA requiring a separation of the prosecutorial functions of the 
agency from the adjudicatory functions of the agency, the existence of a conflict is clear. The AO serving as both a 
prosecutor and decision maker violates the APA, and the violation is compounded with co-location. The same holds true 
for the plan to co- locate the Office of Hearings and Appeals with other con^ionents of the agency. Even under the 
present system, with ALJ's employed by the agency »rt»se cases they decide, litigants in the system often believe they 
cannot receive a fair and independent judgment. As an example, in 1983, a businessman named Henry Stanko was charged 
with violating provisions of the Department of Agriculture's meat inspection regulations. When faced with a hearing 
before an Administrative Law Judge in the Department, he told a reporter from the Denver Post "I think it was because he 

does work for the Department of Agriculture. Me felt a lot of pressure. He was on the Department of Agriculture team. 

You always vote with your team, don’t you.?"Csee Denver Post . Sat. Aug 25, 1984, p.1 Sect. C3 So too, Hinston Borden, 

President of the Minnesota Association of Commerce and Industry noted in a speech at Hamline Law school that "There is a 

need in that area (of adainistrative hearings) for indep^ence and neutrality both in appearvice and in fact. Business 
simply does not believe that those hearings are independent and objective today." [Address by Winston Borden, President, 
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Minnesota Association of Co— er ce and Industry, at H— line Law School (Sept. 30, 1983}]. laagine if you will, how can 
disability clai—nts, aost of whoa are not well educated (often illiterate), will perceive the new process for 
disability applicants. There can be no doubt that they will believe the agency is prosecutor, judge and jury. Nothing 
anyone tells then can change such an iapression when they wait in the sane rooa to see the Adjudicative Officer who 
denied their claia, and the Adainistrative Law Judge. One need not be a lawyer to understand the iapropriety in 
CO' location. 

The proposal for short tera solution to the backlog, the regulatory scheae advanced in the Federal Begister, Vo. 60, No. 
72, fri. April 14, 1995 entitled Adainistrative. _Review Process. Prehearing Icoceedinos and Decisions bv Attorney 
Advisors also creates serious proble— in teras of the M*A, and the substantive law. 

As previously noted, a claiaant's right to a due process hearing is statutory, and accrues under 42 U.S.C. 421. This 
section specifically provides that any person not satisfied with the deteraination of a state agency has a right to a 
hearing to the saae extent as is provided in 42 U.S. C. 40S(b). Thus, the jurisdiction of the adainistrative law judge 
attaches the aoaent the notice of h— ring is filed. Although the Secretary is authorized to conduct own notion reviews 
under subsection (c), a reading of this subsection ndies it clear that such reviews are for purposes of quality review, 
and the Secretary is directed to review “to the extent feasible, ... those deterainations which the Secretary identifies 
as being the aost likely to be incorrect." [42 U.S.C. (c)(3)(B)j. The proposed regulations perait a broad based review 
by staff attorneys, including cases in which claiaant's subait — terial which is new and uterial, and thus was not 
before the state agency. This goes far beyond the own notion authority put forth under the statute. 

Interestingly, on /Ujgust 8, 1978, in a letter to a Nr. Dale Buchanan, then Chief Judge Philip T. Brown voiced the 
opinion of the agency that a siailar proposal would likely result In serious legal probleas, and expose the agency to 
law suits. Moreover, he noted that "we have reservations about using the pr^earing interview in highly Judgaentel 
factual situations; e.g., deterainations of disability.". 

Miile the proposed regulations state that staff attorney review of cases "will not delay the scheduling of a hearing" 
this is not correct. Most h— ring offices assign a case to an adainistrative law judge froa aaster docket. Current 
regulations provide that ^ ALJ sets the ti— and place of the hearing (20 C.F.R. 404.936 and 20 C.F.R. 1436). The 
proposed regulation provides "if the preh— ring proceedings are not coiV)leted before the date of the hearing, the case 
will be sent to the adainistrative law judge unless a wholly favorable decision is in process ..." The iaplication is 
that the steff ettorney will review the case before it is assi^^ to an adainistrative law judge. Thus, since it is 
the ALJ who sets the ti— and place of a h— ring, no hearing date can be set until the case is sent to the judge. Thus 
the language of the proposed regulation creates an additional level of deteraination between that of the State Agency's 
reconsideration deteraination and the AU hearing. As such it creates delay rather than saving tiae, for a substantial 
nuaber of cases. 

It is interesting to note that the proposed regulation fails to state who will aake a deteraination that a case should 
be reviewed by a staff attorney aider this proceeding. I presuae that it would be the supervisory staff attorney. Thus 
you interpose yet another level of screening to further delay the case reaching a judge. 

In addition to this, each staff attorney who reviews reconsideration deterainations for potential on the record fully 
favorable decisions, is one less staff attorney to draft decisions for those going to hearing. Although a proposal has 
been circulated that will establish writing centers to t^e up the slack, this again generates delay. When a case is 
written in a hearing office, it is usually no acre than a — tter of days before it is presented to the judge for review 
end final draft. If cases are to be sent to a writing center, we aust add to processing tiae the tiae for logging the 
case in and out, as well as outbound shipping and return shipping. Furtheraore, the ability of the writer and judge to 
coaaunicate is severely liaited, thus eoaproaising the quality of the decision produced. Lastly, in this context, past 
experience has shown that Uten files are sent out of the hearing office there is a significantly higher chance of loss 
of the file. 

This proposal further violates the APA in that attorney advisors are eaployees who are indeed rated, ranked and 
evaluated by the agency, yet they will be aaking final deterainations of disability. Moreover, since they aay only —ke 
final deterainations if they are favorable to the claiaant, it is to be expected that there will be a higher nuaber of 
favorable deterainations, in order for these attorneys to be favorably rated by the agency, laagine what this e^ihasis 
on favorable decisions will do to the Trust Fund. Just as the Agency's press for denial decisions in the 1980's 
violated the APA, so too does its current push for favorable decisions violate the provisions of the Act. It is 
inconceivable that non APA covered e^iloyees will be peraitted to —ke final deterainations of disability without the 
ai^ropriate guarantees of independence that the APA provides. 

the ProbleM ^*** po— d Solatioas 

Having worked in the Office of H— rings and Appeals for alaost fourteen years, this writer has coae to the conclusion 
that the probl— lies not with the process itself, but rather with the way it is adainistered. OHA, as well as other 
eoapooents of the agency have, for years f—ctioned without adequate staff and equipaent. Given the current nuaber of 
ALJ's, if staffing and equipaent were significantly iaproved, the backlog could be eliaineted without too greet a strain 
on the systea. 

In 1987, aMxl in 1989, the Co— ittee on the Judiciary of the House of Representatives, Subco— ittee on Adainistrative Law 
and Governaental Relations held hearings on the issue of the effect of staff reductions in SSA on the processing of 
disability appeals. In each instance the conclusion was drawn that such reductiwis were in large aeasure responsible 
for the difficulties. In the last issue of the Social Security For— . Cthe aonthly journal of the National Organization 
of Social Security Claiaants' Representatives] e Lawyer recently wrote the editor concerning the OHA backlog: 
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Enclosed Is the cover sheet end first decisional page of one of ay client's AU decision, which I 
received today, April 26, 199S. Please note froa the decisional page that the claiaant's hearing was 
held February 9, 1994, and that the AU aade his decision within 48 hours. However, It took aore than 
14 aonths to have his decision written and typed! 

Six aonths ago, Noveaber 28, 1994, 1 wrote the Adainistrative Law Judge asking for a critical need 
expedite on this case because the claiaant Inforaed us that she was hoaeless. 1 also wrote to the 
Hearing Office Manager February 8, 1995, In an effort to have the decision Issued. 1 ultiaately wrote 
to the Regional Chief Jtxige on March 22, 1995, and inforaed hla of the situation. 1 believe that It was 
through his intervention that 1 ultiaately received the decision. ... 

The reason 1 aa s^lng this to you Is that 1 think It points out quite succinctly that the terrible 
delay at OHA Is not to a deficiency In the nuaber of the Adainistrative Law Judges or their own work 
product. Rather, It clearly lies In a deficiency In the ALJ's staff. OHA has continued to hire a 
nuaber of new ALJ's but without the necessary support staff. The backlog will never go away as long as 
the ALJ's do not have sufficient staff to pull cases and write, type and Bail decisions. Csee Letter 
froa John V. Hogan, Esq., Social Security Forua . Vol. 17, No. 3/4, Mar/Apr. 1995, at pg. 53 

OHA staff, what little we have Is working In the dark ages. Our hearing assistants,Cprofessiortals who assesi^le the 
evidence, request aedical Inforaatlon, and schedule hearings} are using IBM selectric typewriters, soae of which are 30 
years old. They do not have coaputers at their desks! There Is Insufficient staff so that staff attorneys have begun 
typing decisions to reduce the need for clerical eaployees! Hearings are held by the judge without anyone else present 
to run the tape recording equipaent or to aonitor for security probleas Cthe hearing rooas do not have panic buttons]. 
This often poses a danger to the judge as aany of the claiaants suffer froa aental Illness with a history of violence. 
Photocopy aachines in the hearing off Ice are outdated, and not designed for the huge nui^r of copies per day produced 
in order to put out decisions, send out for consultative exaainations, and allow the public to copy their files. Only 
one postage aeter is allocated per office. Recently, in the Newark Office of Hearings and Appeals Cwhere this writer is 
assigned] all of our 3 copy aachines were out of service for the better part of a week, as was the postage aeter. Thus, 
no work could be sent out . On average, only one of our three copy aachines Is working at a given tiae. There Is no 
doubt that If these probleas were cured, while there would be a substantial Initial cost for new equipaent, in the long 
run, we would save huge aaounts of lost tiae and aoney. As to the staff problea. In the early 1980' s then Coaalssloner 
Louis B. Hayes increased staff to a ratio of 4.33 per ALJ. At that tiae, there were was only one aanager in the office, 
the hearings office aanager. The corps of ALJ's coped well with the large nuaber of requests for hearing because staff 
was directly assigned to the judge and there was, for the aost part, sufficient staffing. Today, while the agency aay 
elaia that the staff ratio is about the saae, each office now generally has two supervisory hearing assistants, and two 
supervisory hearing clerks who si.^rv1se the few staff we have. These alddle aanageaent people are counted In the ALJ 
to staff ratio, but have no direct iapact on the processing of cases, except In the rare instance (as in the Newark 
hearing office) where these aanagers on their own pitch In to do the gut work. By reducing the nui^r of aanagers and 
increasing tlW nuaber of staff an iaaediate iapact could be had. There was a tiae t^en this writer was assigned a 
hearing assistant, and two clerks and decision writer, who handled the work for her docket. Today, the assignaent 
consists only of a hearing assistant and decision writer. One does not need to be a statistician to see that with the 
significantly Increased workload, and the decreased staff, there will be a huge backlog. 

First and foreaost, we aust bring OHA Into the 20th century before the 21st arrives. Our hearing assistants need 
coaputers with word processors, now [they have been proalsed to be delivered “soon" since at least 19843! Ue need 
Increased staffing to do the typing, and aonitor hearings both to protect the integrity of the taped record, and for 
safety! And we need high voluae copy aachines of sufficient nuaber in each office, to allow for continuous availability 
even taking into account down tiae for repair! 

Next, reduce the paper work both at the hearings level and the district office level. At present, the claiaant fills 
out foras at the Initial level which include an application, a d1s«^1lity report, and a vocational report, all of which 
in soae aeasure di^Ueate each other. Uhen they reach the reconsideration level, they aust again supply the saae 
inforaatlon, end again at hearing level, yet another set of foras is sent out requesting the saae inforaation. There is 
no reason why one docuaent, the application, cannot be used to secure this inforaatlon. At the reconsideration level, 
the request for reconsideration should provide a space for any additional aedical inforaatlon not previously supplied, 
and the saae could be done with the request for hearing. The tiae saving just with respect to photocopying at each 
level, each tiae the file changes hands would be huge, freeing up clerical eaployees to perfora other tasks. 

At the Initial level the claias representative, already a highly skilled eaployee should have the responsibility to 
better develop the aedical evidence. Often files are received at OKA with the claiaant stating that he or she was 
hospitalized and saw various doctors, listing thea on the aany foras they fill out, yet these reports have never been 
secured. It should be the CR's responsibility to request this inforaatlon and to follow up before the prnrriilf i to 
adjudication. Also at the Initial level, the file should be kept in chronological order with non evidentiary aaterial 
(i.e. special coaputer quierries) kept In another file, separate froa the doeuaents irfiich will becoae exhibits at the 
hearing. This should hold true at the reconsideration level as well, so that all new aedical received should be placed 
chronologically in the exhibit folder and letters requesting inforaatlon, and other non evidentiary aaterial should be 
kept in the second folder. Thus, when the case reaches hearing level with both folders forwarded, the hearing 
assistant will not have to spend hours on each case s^rating and organizing evidentiary aaterial froa the so called 
“junk" not bearing on the substantive Betters at h»d. This would en^le the hearing assistant to process aore cases, 
aore quickly. 



For years this writer has utilized bench decisions on cases with faworable outcoees to ease the stress on claieahts. 
there is no reason why this cannot be extended to eli.inate a paper decision in favorable cases. The judge would state 
the rationale for the decision, utilizing the required sequential evaluation process, at the end of the hearing. A 
notice of favorable detereination would be sent to the effectuating coeponent as well as the claiaant and counsel. No 
other paper work would be required thus allowing staff to perfora other duties. coaaissioner Skolar and this writer 
have, on aany occasions, discussed this refora, and the Coaaissioner is investigating the feasibility of such bench 
decisions. 

With respect to the staff attorneys at OHA, utilize the* Buch as the district courts utilize oagistrates. Because AU 
jurisdiction attaches the aoaent a request for hearing is filed E 42 U.S.C. 421 (d)], if any action is required, a 
scheae which conteaplates the judge receiving a case directly fro* aaster docket, and referring it to a staff attorney 
for potential fully favorable decision, to be signed by the judge would be fully consistent with the act. Indeed, 
this type of plan would be an excellent Beans to guarantee that agency policy is applied evenly and properly. Moreover, 
this plan is consistent with both the Social Security Act and the APA. Such a project is in fact in place and working 
effectively. Attorneys selected for this position should be senior staff attorneys with at least one or two years 
experience in decision writing. Additional attorneys if needed could be supplied by instituting a law clerk type 
position of liaited duration for new attorney graduates, and the hiring of additional attorneys. Ue eight also consider 
selecting law clerks froe second year law school students, in a joint effort with law schools. Such a project eight 
include students working for OHA in exchange for law school credit. 

Much has also been said about the proble* of attorneys fees both froe tlje standpoint of the fee petition and the current 
fee agreeeent process. It is iiywrative that SSA not abrogate its duty to assure quality representation for claieants. 
The 1939 aeendeents to the act eake it clear that Congress believed this to be essential to a fair hearing process. 
Several years ago, when Congress reconsidered these provisions, it again aade clear its intent to retain SSA as the 
"policeean" assuring quality representatives for claieants. SSA now contends that the adeinistration of this prograa is 
too costly and needs to be abandoned. To follow the agency's recoeeendation to elieinate the withholding of attorneys 
fees would be to effectively preclude claieants froe securing representation, as few attorneys would accept these cases 
without substantial retainers. If any change is to be aade at all, retain the current option for fee petition or fee 
agreeeent, and in all eases with a fee agreeeent which has been aj^roved, issue a two party check to the claiaant and 
attorney jointly, without withholding of benefits. Thus we protect the claieants who would otherwise be without the 
financial eeans to secure counsel. 

These suggestions are by no eeans the only changes needed. But, what is iaportant to bear in Bind is that the systee is 
not broken, it is eerely sick. It can be cured without aapotating the diseased part. As we huaans add vitaains and 
ainerals to aid our health, we need to add staff and equipaent to the existing fraeework to iaprove the health of SSA. 
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5417 Oakdale Drive 
Oak Lawn, IL 60453 

Mqr 18. 1995 


Hon. Jim Bunning, M.C. 

Chainnan, Subcommittee on Social Security 
Committee on W%ys and Means 
US. House of Representatives 
ISftshington, D.C 20515 


Dear Chairman and Members of the Subcommittee: 

S”***!!®; BaroM. I write this letter in personal capacity and do not purport to 
represent the Social Securi^ Administration (SSA) or anyone else. 

Iar« proposed and in-process initiatives to deai with die 

L?®* now Jams the dockets of its Administrative Law Judges (AUs). I am one of those 
AUs and I have been so engaged since my nipointment in 1980. » ' ' “ ~ 

1*5 ®’l*°'*^8 letter, signed by myself and seven other Judges in the Chicago South Office of SSA's 
*" this year to ^ch of the 24^ited States S^m id 

April, it was tent to 

vour Ms. Kim Mildred, in anucipation of your hearings set for May 23 and 24. 1995. Hioueh 

ngisto and time f^n preciuded an inviAn to tesniy in person which another Judge and myself had 

^iLTinfte Con^stoir consideration and 


THE MARCH. 1995 LETTF. R TO CONGRFAS 

n«e^ *0 ihat ^ Social Security Administration (SSA), in one of its Orst acts as a newly 

* fallllp^Hy.dieebility give-away program. A key part of the scheim 
^ tMm die right of SSA s duly appointed Administrative Law Judges (AUs) to perform their sworn 
du^ an^w*en appropriate, deny disability benefits in some of the hundreds of thousands of cases where a 
request for a hearing before an AU has been duly made and filed. 

•TTiis is hw ^ 'plm' works. Having grossly mismanaged the disability claims process and 

lite^ly creaW a bKklog of nearly 500,000 cases for the AUs to hear, SSA is about to hire and misdirect 
a whole new fto of tareaucrats whose sole purpose will be to pay as many of diose cases awaiting hearing 
as they^, without having any hearing at all. These people will have no authority vriiatsoever to deny a 

ofjL^brtta Si ““ P®’''"* ** “®*®’ ®^ 


would otherwise hear these cases and either pay or deny benefits as the evidence 

warrants, will m ^ger even see such cases. What's worse, what SSA is ostensibly hiring the new 
MrraucrM to do (merely review the paper record of a case and decide whether it can be paid without 
tu^r^), has al^y been done, not once, but twice before the case even got to the AU hearing level 
employees at both the initial and reconsideration levels of the claims review process. 
White it is true that some cases are presently paid by the AU without a hearing after he or she reviews the 
paper record, this is a far cry from hiring a person for the sole purpose of paying off a backlog. 


. . “There are far reaching ramifications of this scheme. It not only increases the Initial benefit payout 
by Pillions of doHarS* but it will also add thousands upon thousands of persons to the federal disability rolls 
pernunently. More, as word gets out. It will certainly encourage an enomKxis increase In new applications 
for benefits, and the need for more bureaucrats m manage the increase. 
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■Thus the 500,000 case backlog will grow - and this at a time when Congress is trying to cut costs 
by removing drug addicts and alcoholics from entitlement to direct money benefits. AUs have suggested 
ways to more properly address the backlog -- but SSA is not listening. 

•CONGRESSIONAL HEARINGS ARE NEEDED. SSA's plan is going ahead without public 
notice or comment. AUs caiuiot be fired for paying or denying ‘bureaucratically incorrect numbers of 
cases, but the proposed new hires will be without a job if they don't do what they were hired to do - pay 
off that backlog, and fast." 

With the assistance of input from other colleague AU's I would like to now expand on the above 
letter. Characterizing SSA’s short-term solution for the case backlog, 1 believe it is fair to ask the 
following question: 


SSA PROPOSED NINE BILLION DOLLAR BLUNDER OR A GIVE-AWAY, WILL IT 
MARK THE END OF ADMINISTRATIVE PROCEDURE ACT (APA) HEARINGS AT SSA? 


Understanding the causes for the backlog and something about SSA's respect for Acts of Congress 
such as the APA provides a pretty good answer to this question. 

A MAIN CAUSE FOR THE BACKLOG 

To begin with, the Secretary must file a written report with the Committee on Ways and Means of 
the House of Representatives and the Committee on Finance of the Senate by April 1 of each year. The 
report is an anaiysis of the accuracy of the determinations made by the State agencies during the preceding 
fiscal year. Social Security Act CThe Act") Seaion 221(c)(3)(C). These determinations result in payments 
or denials of claims made for disability benefits under the Act. The denials can then be appealed with a 
request for hearing before an AU. 

Section 221(k)(l) mandates the Secretary to establish by regulation "uniform standards jvhkh 
shall be annlied at all levels of determining whether individuals are under disabilities as denned in 
Section 216(i) or 223(d)." (Emphasis Added) This includes the initial determination and reconsidered 
determinations at the State agency level, as well as the next level, at which an ALI may later decide a case 
on appeal. 

Should a State agency fail to comply with the uniform standards to be applied at all levels of review 
and if it is established that the State agency is "substantially failing to make disability determinations in a 
manner consistent with h(er) regulations and other written guidelines", the Secretary is mandated to make 
the disability determinations. See Section 221(b)(1). Under Section 221(b)(1), the Secretary replaces the 
State agency in the same manner as if the State decides it no longer wishes to make disability 
determinations. See Section 221(b)(2). 


Under Section 221(c) the Secretary has discretionary power to conduct a case by case review in 
addition to the mandatory obligation required by Sections 221(b)(1) and 221(b)(2). When the Secretary 
exercises her discretionary power to review a State agency determination after a hearing is requested, 20 
CFR Sec. 404.941 and 416.941 are cited as the authority. Unless the Secretary personally conducts the 
review, once a request for a hearing before an administrative law judge is filed, her power to delegate this 
function is restricted to an administrative law judge and to no one else. 

When a request for a hearing before an administrative law ludge is filed, the Office of Hearings and 
Appeals (OHA) is the next step in die process after the State agency denial determinati^ On October 1, 
1994 the number of State agency denials awaiting hearings at the OHA level was 488,000. The 
significance of the number of appeals as of October 1 is that it represents the figures at the close of the 
preceding fiscal year which must be reported to the House Committee on Ways and Means and the Senate 
Committee on Finance on or before April 1, 1995 under Section 221(c)(3)(C) of the Act. 


Source: "Disability Process Redesign: Next Step in [mplementation" page 35 (November. 1994) 
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In order to deal with this backlog SSA has proposed its Short-Term Disability Project Plan. It is 
designed to review cases that fall within very general, grossly described masses or categories called 
■profdes." Known as "Action Item Number 7," it would divert suff from OHA to cull through the appeals 
and It is projected that this procedure will result in allowing approximately lOO.OOtf of them with no 
Administrative Law Judge input, review or oversight. The 100,000 cases projected to be allowed in this 
process will have a minimum price tag of Nine Billion ($9,000,000,000.00) Dollars added to the Social 
Security Disability Trust Account and to the Supplemental Security Income annual appropriation This 
amount considers that each case has an actuarial value of $90,000. See: Hon C. Moore, "SSA Disability 
Adjudication in Crises," Judges Journal, \fol 33, Number 3 at page 2 (Summer, 1994). In her article 
Judge Moore indicated that the reason for the number of appeals at the OHA level is the failure in enfnrre 
as uniform standards to be applied at all levels of determination as mandated bv Section 22Ukvn 
Though extant for nine years, this sututory mandate - promulgation and enforcement of uniform standards 
- has never been complied with by SSA. 

PRACTICAL. BUD GETARY AND LEGAL CONSEQUENCES TO .SSA S PROPOSAI. 

Staff attorneys and non-attorney paralegals would be empowered for the first time’ to issue 
modified and revised reconsideraion determinations which will have the desired effect of allowing the 
claims for disability and dismissing the appeal before the case is examined by an administrative law judge.^ 

As proposed this constitutes obvious violations of 5 U.S.C. 3105, the agency's position description 
for the^administrative law judges and the relevant sections of the federal Administrative Procedure Act 
( APA") as set forth in 5 U.S.C.^ 553 et seq. It will subvert the mandatory rotation of cases among judges 
as required by the APA and it will usurp many of the powers of the administrative law judges essential to 
their protection of the interesB of not only the claimants, but also the Trust Fund. Additionally, such 
proposals will put into the hands of non-AU's powers heretofore reserved to AU's whose decisional 
independence is protected by the APA and therefore be violative of the APA. 

Also, the effect of diverting the attorney advisors and paralegals to perform the modified and 
revised reconsideration determinations under Action Item Number 7 will be that the administrative law 
judges will lose the most experienced decision writers, which the agency has heretofore required to be used 
and who are crucial to the ALI's being able to handle the enormous case load at this level. With the 
assistance of these decision writers as of February, 1995, the per judge monthly output of dispositions was 
at a record level of 44 . In some OHA Regions of the country, the agency has announced an increased goal 
of 50 dispositions per judge per month. Even with present staff available, a 14% increase in dispositions to 
50 would be ambitious. 

Without a writing staff, even maintaining current levels of production would be impossible. It is 
obvious that if implemented. Action Item Number 7 will seriously diminish the ability of administrative law 
judges to reach the production level which the agency feels is necessary to deal with the backlog. Most 
significantly, the greater harm will be to the people seeking and waiting for disability benefits as a greater 


It U by no means clear how this figure is projected. 

Tlw t^flcy Im heretofore leje^ed the notion of granting any decision niaking powers to non-AU's. On August 3, 1978, then Chief 
Admuustrativc Uw •. Brown rejorted the suggestion to give sta/T attorneys a temporary assignment to deci^ cases as being 

mconsistont with deeinpnal independence. He wrote that "(tjhe af^iiuees could conceivably be under pressure to conform their 
decisions to the views of the empbymg agency. * 


modified reconsideration dismissal will be signed by an administrative law judge and 20 CFR 


ma wMivi « btuci ur iicsnng wiiicc cnwi juuge wui oc an auiomauc ruoocr suimp. no administrative la' 

“y meaningfijl input in these modified or revised reconsideration. Further, an examination of 20 CFR 904.957(a) 
u u®. ^ not allow for the 'reasonable inference* drawn by the agency. The agency needed a regulatory basis to allow for 
U« wholesale distwsal of anieals as part of this scheme to modify the state agency reconsideration determinations at the OHA level. 
Simply pi^, there IS no regul^ry basis. 904.957(a) and 916.1457(a) are the only sections which provide for a discretionary dismissal by 
to tomimstrative lawjudge ifpiwto tte miu^ of tlw deciskm, the claimant or his rq>res«ttaiive requests a dismissal in writing. The 
30 day requirement set for in the Dratt HALLEX is a i^ricidion apparently inserted to give the appearance of a due process protection 
timeframe. In fact, wtM claunarrt would assert the right to a hearing within 30 days if he has been notified that a folly favontole 
determin^ion will be granted in his case? 


* Source: OHA Associate Commissioner Daniel Skoler at the American Bar Association. Mid Year Meeting in Miami. Florida. 
February 11, 1995. 
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backlog of cases at the AU level Is logical to predict. The inevitable reduction in production will be at a 
point where the harm to claimants would be unprecedented.^ 

On March 31. 1994 Rhoda M. Greenberg Davis, the Director of the Process Re-engineering 
Program wrote to die Commissioner of Social Security that the Re-engineering Team "...took the approach 
of fundamentally rethinking the entire process..." And thus the Re-engineering Process Redesign was 
bom. In the original Proposal issued in March, 1994, a series of "recurring suggestions for change" were 
identified by the Re-engineering Team. One of the "recurring suggestions" was that "...there is no need for 
an Administrative Proc^ure Act-protected administrative law judge (at SSA)."’ 

A valid question could be posed as to why at this time the resources crucial to fulfillment of the 
mission of administrative law judges are being diverted to correct the problem created at the previous State 
agency level? 

Another obvious question is why does the SSA fail to adhere to its mandated obligation to force the 
State agencies to follow the "uniform standard which shall be applied at all levels of determination?" 

By diverting staff from the OHA level, the agency will seriously damage its ability to function and 
its effectiveness. OHA is by these proposals planning to mop up the flood of improperly denied 
reconsideration determinations from the State agencies rather than fixing the leak at the State agency. Why 
not fix the leak? Why not correct the problem at the State agency level? After all, if SSA believes 100,000 
decisions at the State agency are wrong (it expects to pay at least that many State agency denials in its 
short-term "Aaion Item Number 7"). something must be wrong at the State agency level. 

Congress must act to require SSA to step in at the State agency level. Fix the problem where it 
really exists and the number of appeals will be manageable at the OHA level. It may be time consuming 
for administrative law judges to review each ^peal; but is not each $90,(XX) obligation of the trust fund 
worth the effort and time to assure unwarrant^ raids do not occur? 

Will this nine billion ($9,{XX),000,000.<X)) dollar give away* have an impact on the solvency of the 
Trust Fund? Will it render the pledge to provide world class service moot? There may be 488,000 
"customers" at OHA; but there are 240 million U.S. shareholders in the Country who do not want to see 
this company bankrupt. 

If there is an objection to characterizing this as a nine billion ($9,0{)0,0(X),000.(X)) dollar giver 
away , then in the alternative, it constitutes the best evidence of a nine billion ($9 ,000,000, (X)0.00) dollar 
blunder on the part of the State agrades.’ What further evidence does the SSA need to establish that the 
State agencies are "substantially failing" to follow the "uniform standards" to be applied? SSA‘s failure to 
remedy the defects at the St^ agency level is (impounded by SSA’s appointment of a former director of a 
State agency to serve as the Director of Implementation of the Redesign Process at SSA. 


^ The agency often citea the percentage of allowances when referring to the dispositions of administrative law judges. The number of 
denials and dismissals by administrative Uw Judges exceed 100.000 per year. These are the claimants who would suffer the most under 
the implementation of Xmn Item Number 7 and these are the claimants for whom procedural and substantive due process protections 
have been creat^. It b the person dgniiwi benefita who deserves the expedited process so that if he so choosy, he can take his case to 
the next level of app^. If staft prescnUy drafting the denial decisions is divertra, the issuance of denial dMisions would be substantially 
delay^. This delay may erroneously be interpreted to be due to the inefficiency of the AU when in fact, it is the inescapable result of 
the proMdures the agMcy hiu implement^ over which the AU's have no control. 

’ "Disability Ihr>ces8 Redesign, The Proposal and Background Report from the SSA Disability Process Re-engineering Team," page 129 
(March. 1994). 

* It is characterized as a "give away" because there are no oversiglM procedures in place to ensure the trust fund interests are being 
protect^ at the OHA leveT Congress intended that the administrative law judge would exercise this oversiglu function and the AU is 
absent from this process. These 100,000 fovor^k determinations are to be dwided by non-AU's and in some cases non-attorneys who 
have bwn promts^ a grade increase as a questiorubk incentive to allow these claims. 

’ It may be characterized as a "blunder" when the Draft HALLEX envisions that non-attomey “paralegal specialists" may ‘issue a folly 
favorite modified reconsideration determiniuion based soklv upon the document in the file " or " after completion o f minimal deyejoi>- 
ment ." (Emphasis Added). The Draft HALLEX constitutes recognition that the State agencies fail to apply the 'uniform standards at 
their level. 
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Congress must recognize this danger. If implemented as proposed it will also ultimately remove 
AU's from the hearing and appeai process. It must be remembered that the administrative law judge is the 
Qfljy truly independent employee making decisions on behalf of the agency. That judicial independence is 
the cornerstone of all of the protections envisioned under the Administrative Procedure Act. If the plan is 
implemented the effectiveness of the ALI will be undermined and those in the agency who have long 
complained about the independence of ALI will seek to replace them with employees who are not 
independent employees'® and who can be controlled by the Agency to issue the decisions it wants depending 
on the political climate of the time. 

The "suggestion" mentioned by the Re-engineering Team to remove the APA protected 
Administrative Law Judges will become a reality by default if Action Item Number 7 in the Short-Term 
Disability Project Plan is allowed to be implemented. 

CQN C L yStQN 

If implemented, SSA's proposals to deal with the administrative backlog (created by its own failure 
to address problems at the State agency level) will surely lead to both a financial and legal disaster. 

In a very short term it will cost US. taxpayers at least nine billion dollars and it will begin to lake 
away their right to a fair hearing by an independent judge in the Social Security disability claims process. 

Remember, SSA's focus here is qqi directed toward finding deserving claims and paying them 
quickly. Rather, its only focus is to make a quick and mass reduction in the backlog. Its own recently 
proposed regulations to permit attorney advisors to pay claims directly at the AU level state as much. 

Moreover, "Action Item Number 7" shows that SSA intends to reduce the backlog by simply paying 
cases that fall within the gross parameters of a statistical "profile. * Yet, each disability claim is distinct and 
stands upon its own peculiar facts. In the final analysis, it cannot be decided en masse along with a 
statistical batch of close relatives. After all, the overall ALI allowance rate while high, is not 100%; and 
many ALI denials made after a hearing involve those cases which attorney advisors, even under present 
case processing systems, have suggested be paid on the paper record by the judge (AU) before hearing. 
Now, if these same attorney advisors are no longer required to make mere suggestions, but instead can pay 
a case without the judge's approval, it seems that the obvious will happen. SSA's short-term proposal is 
going to result in nothing more than an unwarranted mass payment of benefits. Even more so is this the 
case when one considers that the persons who will be hired to reduce the backlog in this way are 
empowered to effectuate the reduction in one way only - pay cases and nothing more. This is what they 
will be paid to do, and I believe this is what they most certainly will do. 

What about fair hearings and due process of law in the long run? If SSA is permitted to "re- 
engineer" the hearing process as it now proposes, forget it. SSA plans to virtually gut Administrative 
Procedure Act (APA) protections currently in place for Social Security hearings - protections that have 
been built up and garnered by the law for over SO years. 

The hearing process for Social Security claims will be exposed to a real danger ~ the danger of an 
almost arbitrary disregard for the facts of given case (i.e., SSA now wants to pay cases en masse : in 1983 
- the infamous cessation era - SSA tried to deny hundreds of thousands of cases en masse , though then 
rejected in its efforts by the AUs and the federal courts). 

As the 21 Hearing Office Chief Administrative Law Judges (her own managersl recently warned 
Commission Chater in their lengthy May 9, 1995 letter (Exhibit B attached): 


Previously known ss "hearing examiners* "Referees* and "hearing olticen* and soon to be known as "adjudication oRicers" and 
"senior attorneys." 



!.>• proposed framework for adjudication is now adopted, nearly 50 years of improvement, as 

established by congress, the federal courts and the administration in the delivery of administrative 
adjudication, will be completely set aside." (Page 5 , Exhibit B) 

In the last analysis, SSA wants US. taxpayers to pay at least nine billion dollars for the "privilege" 
of surrendering their right to a fair hearing under the Social Security Act -- a hearing which the largest 
independent administrative judiciary in the world can now provide and which SSA now seems bent upon 
destroying. 


Sincerely, 




Russell S. Barone 


Enclosures 
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EXHIBIT A 
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SOCIAL SECURITY ADMINISTRATION 
MEMORANDUM 
Office of Hearings 4 Appeals 


Date : May 9, 1995 


To ; Hon. Shiriey Chafer, 

Commissioner of Social Security 


From : Jerome Berkowitz, Hearing Office Chief Administrative Law Judge 
(HOCAU) Minneapolis, MN; Tom Capshaw, HOCAU, Evansville, IN; 
Stephen Davis, HOCAU, Indianapolis, IN; William Decker, HOCAU, 
Grand Rapids, Ml; Patricia Kelly, Acting HOCAU, Milwaukee, Wl; James 
Lamer, HOCAU, Chicago (South) IL; Amhony Leanza, HOCAU, 
Cleveland, OH; Paul Ullios, Acting HOCAU, Chicago (Dowmown), iL; 
Martin Magid, HOCAU, Detroit, Ml; John Mondi, HOCAU, OakProoK 
Terrace, IL; Francis O’Byme, HOCAU at Large, Chicago (South), IL; 
Edward Pappert, Acting HOCAU, Evanston, IL; Allan Ramsay, Jr., 
HOCAU, Columbus, OH; David Redmond, HOCAU, Dayton, OH; Robert 
Stalker, HOCAU, Ffcn, Ml; Phillip Waisbium, HOCAU, Cincinnati, OH; 
Alan Wienman, HOCAU, Peoria, IL; Michael Wilenkin, HOCAU, Oak 
Park, Ml; William Wilkin, HOCAU, Fort Wayne, IN; Paula Zera, HOCAU, 
Lansing, Ml 


Subject : Comments to Proposed Ride Change, 20 CFR Parts 404 and 416 


We again want to take this opportunity to commend the strong leadership 
shown by yourself and the Administration in addressing the currem backlog tS 
oases at the Office of Hearings and Appeals (OHA). As you know, due to the 
unpreoedemed number of new applications for benefits, along with the relative 
breadth and liberality of the Supplemental Security Income program itself, the 
number of cases petiding nation-wide has increased at an almost geometric rate. 
While the number of cases pending has greatly increased, OHA nonetheless has 
likewise responded. Indeed, over the past year, despite being inundated by 
ovenvhelming numbers, OHA case disposition increased at a record rate, fulfilling 
the goals set by the Administration. 


EXHIBIT B 
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Over trie past several montPs, we have reviewed in somewhat a piecemeal 
fashion a wide array of suggestions, proposals and counter-proposals forwarded 
by .many Administration employees, task forces and study groups, related to 
reformation of the disability process. We recently communicated to you by 
.memorandum dated March 27, 1995, regarding the Short Term Disability Proje’ct 
plan (STOP) and- the draft Hailex Temporary Instructions implementing STOP 
Number 7. In this regard, we ask that the comments contained within that 
memorandum be incorporated herein since our strong concern voiced in that 
memorandum is fully applicable here as well. While we continue to maintain our 
complete support for the Administration's effort to fairly and competently address 
the backlog of cases, we again deem it vital that we communicate our response 
to the proposed changes to 20 CFR Parts 404 and 416. 

The proposed changes to 20 CFR Parts 404 and 416 contemplate that attorney- 
advisors within OHA be now granted independent authority to conduct prehearing 
conferences and other proceedings, receive and develop evidence and issue 
decisions ' which are fully favorable to the parties. The proposed rules now also 
grant the attorney-advisors the ability to call medical experts (presumably in a 
hearing-type forum, sfifi 404.1520a (d)(1)G0 and 416.920a {d)(1)(ii)), remand cases 
to the state agency for further development if a mental impairment becomes 
evident, and complete a psychiatric review technique form. In issuing their 
decisions, attorney-advisors under the proposed rules have also been granted the 
authority to assess and determine the residual functional capacity of the claimant. 
STOP proposals also provide that senior attorney-advisors be granted the authority 
to call vocational experts and take vocational expert "evidence* in addition to the 
above. 

In order to place our comments into the appropriate context, it is instructive to 
review the position description designated for senior attorney-advisors under the 
current STOP proposal now implemented and presumably now under the above 
proposed rule changes. There it is stated by the Administration that: 


... the [attorney-advisor] is delegated the authority to issue a fully 
favorable action and effectuate payment of the case. The 
incumbent exercises independent judgment and discretion at the 
individual reviewing and making the final determination in the 


It Is critical to note that unlike STOP Number 7 and the implemeitting temporary Hailex 
Insnctlon, wherein paralegals and attorneys were granted the authority to Issue modlHed and revised 
reconsidarations e.g., deteminations. similar lo those Issued by the state agencies, attorney-advisors 
under this proposed rule are granted authority lo issue derusians. eactly as would be issued by a 
judge appointed under the AAA This disSn^lan is important sirKa even under STOP Number 7, an 
argument could be made that the judge retained some type of oversight over even tuHy lavorabla 
modihed or revised datenninations, pursuant to 20 CFR 404.948 (a) and 4 16. 1446 (a). However, this 
possibility appears to be loreclosed by allowing the attomeyedvisors to issue decisions rather then 
determinations as detined by 20 CFP 404.901 and 416. 1401. Nonetheless, there remains significant 
uncertainty under the proposed rules as to the nature of these decisions since even under the proposed 
njla It is the judge and not the attorhay.edvisor v/ho will Issue the dismissel ol the notice at hearing. 
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case. The inccmcent prepares and signs the fully favorable 
action as the flnai authorizing official. 


In the performance of the duties delegated to the Senior Attorney 
Adviser position; i.e., issuing fully favorable aaions revising prior 
reconsideration determinations and independently effectuating 
payment, the incumbent's decisions are issued without review 
and the incumbent has final adjudicative authority on the subjea 
cases. 


. . . [I]t is necessary [for the attorney-advisor] to rely on past 
personal experience to evaluate the applicability of [the entire 
body of law, rules and regulations which relate to SSA] on issues 
where conflicting decisions have not been resolved or where 
factual situations vary so widely that it is highly questionable as to 
which precedents can be adapted to specific situations. 


The [attorney-advisor] has quasi-judicial powers in deciding issues 
based on the record he/she develops. The issues are frequently 
obscure and, by nature of their being decided at this level, 
represent those which are the most difficult to resolve. The 
[attorney-advisor] Is responsible for conducting prehearing 
conferences including obtaining evidence from medical and 
vocational sources. 


The position description also sets forth the nature of the "prehearing conference" which is in fact 
characterized as a "proceeding" by the position description. This "prehearing conference" or 
"proceeding" envisions participation tjy the claimant, the claimant’s attorney or representative, 
vocational and medical experts, and any other source, e.g., fact witnesses, the attorney-advisor 
deems necessary or appropriate to cal. 

There can be no doubt but that the proposed rules (especially when read in conjunction with 
the above position description for the attorney-advisors and when compared to the position 
description for administrative law judges) intend to aeate a separate tier of judges within OHA, 
with duties that largely parallel and supplant those exercised by judges appointed pursuant to 
the Administrative Procedures Act (APA). Attorney-advisors within OHA will now be able to issue 
decisions that are dispositive of the entire claim. Except for the final denial of a claim, and 
perhaps the administration of oaths, the functions performed and actual duties allocated between 
attorney-advisors and judges are in reality, virtually identical. It is significant to note that now for 
the first time in OHA history, with this proposed rule, no APA-appointed judge would have any 
oversight authority or responsibility over the nature or quality of decisions emanating from any 
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OHA offic6. This function, with respecJ to the review of case dispositive decisions, would only 
be exercised by the Appeals Council. Needless to say, this proposed change is monumental. 

At the threshold we must note that while the proposed rules and position description seem 
to indicate to Congress, the bar, and to the public that attorney-advisors will be independent 
•quasi-judiciar officers, exercising apparent unfettered decisional authority except for Appeals 
Council review, this simply cannot be under this proposed regulatory framework. Indeed, the 
sing flua 020 of any independent judicial officer, as recognized repeatedly by the Supreme Court, 
the lower federal courts and the Congress itself, is the true and actual ability to render decisions 
free of any control or bias. Here, the decision-maker proposed by the rule changes is neither 
free of control, since the attorney-advisor still can be rated upon overall performance issues, see. 
5 use 4302, nor free of bias, since the attorney-advisor is channeled by the regulations into 
making only one type of decision, i.e., favorable. By virtue of the retainment of the ability to rate 
job performance, it can easily be argued that the number and frequency of almost all favorable 
decisions issued by OHA can now be controlled with little difficulty, depending upon the 
prevailing climate or circumstances at hand, since the attorney-advisor would now have final 
dispositional authority over every case within OHA {except those scheduled for hearing) 
apparently notwithstanding whether or not a case has been assigned to a judge. 

Moreover, unlike state agency ad^icators who normally can only assess the residual 
functional capacity of a claimant vrth the concurrence of medical or psychological consultants 
and also are closely supervised in the decisions rendered, or APA-appointed judges who cannot 
be rated in performance and are granted immediate tenure with removal only for cause, the grant 
of decisional authority to OHA attorney-advisors with no oversight by APA-appointed judges or 
APA protection, potentially exposes the majority of the cases which are pending to be disposed 
of, or influenced by, improper external factors that may be based upon political, financial or other 
similar considerations. 

Thus, this situation is untenable for a number of reasons, both from a legal standpoint and 
from an institutional standpoint. We respectfully suggest that the proposed rules, as well as 
STDP Action Number 7 and the implementing Hallex Temporary Instruction may well irreparably 
impugn and impair the independence of every OHA hearing office. From a historical perspective, 
this is particularly problematic since OHA, having always been property seen and considered as 
a neutral and unbiased entity fairly adjudicating claims, may no longer validly claim this 
distinction. As it is now proposed, these "quasi-judicial' officers, who clearly are not truly 
independent and free from decisional control are inexplicably at the same time, completely free 
of all effective oversight by the oo!^ independent officers of OHA hearing offices, APA-protected 
judges. This dichotomy Is unprecedented, and carries with it the potential for complete 
disnjption of the normal decisional processes of every OHA hearing office. This condition surely 
will allow the public, the bar, the federal oourte and the Congress, to call into question the true 
independence or even the appearance of independence, of each and every OHA hearing office. 
If this occurs, the inevitable net effect will be to subject the Commissioner of Social Security to 
the charge that the fact-finding and decision-making process within the Administration, with 
respect to the majority of decisions racidered, is unfair and not truly free of bias or control. 

Our concern also stems from a reading of pertinent Congressional statutes. It cannot now 
be seriously argued that the Adminisiration (to its credit) has not over the years in good faith 
adopted and embraced the imposition of APA standards for adjudication of claims, or that 
decisional precedent does not now require this to be done. Given this condition, the 
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Administration thus appears to be bound to folio* the requirements of the APA. In this case, the 
proposed rules run contrary to almost all applicable guidance given by Congress and the Office 
of Personnel Management in this regard. Title 5 USC 3105 requires the appointment of 'as 
many' administrative law judges as necessary to condua proceedings under 5 USC 556 and . 
557. Proceedings under section 556 include the taking of all relevant evidence, conducting 
conferences for the settlement of actions or simplification of the issues, disposing of procedural 
requests, and making or recommending dispositive decisions. As noted above, under the 
proposed changes to Part 404 and Part 416 and pursuant to the attorney-advisor position 
description, the newly created non APA-appointed 'Judge', i.e. attorney-advisor, would possess 
the complete authority to condua section 556 proceedings as delineated above. 

If the above is the case, then section 3105 requires that these proceedings be conduaed by 
duty appointed administrative law judges rather than by any other agency employee. This point 
is also repeated and illustrated in 5 CFR 930.202, wherein it is stated that an administrative law 
judge position means a position in v/hich any portion of the duties include those which require 
the appointment of a judge pursuant to 5 USC 3105, and in 5 CFR 930.209, wherein it is stated 
that an agency may not detail an employee who is not an administrative law judge to an 
administrative law judge position. 

Congress and the Office of Personnel Management, since the time of the passage of the APA, 
have recognized the strong utility of requiring that administrative hearings and proceedings be 
conduaed by APA-appointed judges. Not only are baseline due process concerns recognized 
and preserved, but also other appropriate safeguards, necessary for the fair and efficacious 
condua of hearings, are maintained as well. For example, 5 CFR 930.203 requires that APA- 
appointed judges who are entrusted to condua section 556 proceedings be judges who (1) are 
seleaed pursuant to open competition, (2) possess specific minimum qualifications, (3) are 
appointed only upon examination and (4) are given a final rating prior to appointment. Further, 
no APA-appointed judge can be rated in performance, 5 USC 4301 (2){D), 5 CFR 930.211, nor, 
pursuant to 5 USC 4503, can any APA-appointed judge receive any monetary or honorary 
awards for the performance of adjudicatory ^naions. c5f course, the attorney-advisor 'judges' 
who will now condua seaion 556 proceedings under the proposed rules are na seleaed 
pursuant to the rigorous competition establish^ by 0PM for all agencies, wrill be continued to 
be rated on performance, and can be awarded monetary incentives for the exercise of 
adjudicatory functions. If the proposed framework for adjudication is now adopted, nearty fifty 
years of improvement, as established by Congress, the federal courts and the Administration in 
the deiivery of administrative adjudication, will be completely set aside.* 


* Then an other legal concerns that have been voiced regarding the proposed rule as well. 
As a general proposition, an agency cannot promulgate arty njle which is arbitrary or capricious. One_ 
aspect of the rule that must be considered is whether or not the granting of an additional level of 
^ministrative review, I.e., possible favorable consideration by attomey-acMsois, prior to heating by an 
APA-appointed judge, denies equal protection of the law to those individuals who failed, or wen 
counseled against by the agency, to Hie a notice of appeal at the administrative level. Simply stated, 
those aggrieved individuals who file a notice of appeal automatically an accorded another level of 
review while those who do not file the notice of appeal an deprived of this possibility. In addition, 
disparate treatment, I.e., review by an attorney-advisor. Is formally granted to Vrcdle UP dalments, at the 
same stage of the admlnlstnUve process, but not to non ‘Profile IIP claimants. Indeed, the derUal Itself 
of ‘Profile IIP status to any particular claimant could conrnlvably be seen as an appealable Issue. 
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In making the above observations, it bears repeating that we do not in any way conoeivaole, 
Question the Administration s authority to decide cases in any manner deemed appropriate by 
the Commissioner, prior to the time a reguest for hearing is filed and the matter is placed into 
controversy. Additionally, even after a request for hearing is filed, if the Administration decides 
at. ttia, field. Isvgl to agree to the grant of benefits, this too may be appropriate under the proper 
circumstances. If this occurs, the Administration need only communicate the agreement of the 
agency and the claimant to OHA and the request for hearing may be dismissed by a judge 
However, utilization of non-independent hearing office personnel (indeed the same attorneys 
utilized by the judges within our ‘chambers') to conduct evidentiary-type proceedings and make 
case-dispositive decisions, while at the same time purposely isolating these ‘decision-makers" 
from independent APA-protected judges, disrupts this prooess and appears contrary to long- 
established norms of jurisprudential standards recognized by virtually every federal court in the 
oountry. 

In attempting to address the backlog of cases, hearing offices have on their own 
initiative implemented a wide number of measures to expedite the hearing process and 
decisionmaking in response to the concerns voiced by the Administration. Offices have begun, 
for example, to issue prehearing orders and conduct prehearing conferences to expedite the 
admission of evidence and to narrow the issues prior to hearing; have designed expedited 
hearing processes to deal with the high volume of cases, especially where the claimant is 
unrepresented in drug addiction and alcoholism SSI cases; have expanded the prehearing 
conferencing program to give decision-writers greater latitude in drafting and submitting decisions 
for judges' signatures; have implemented computer training for all employees of hearing offices; 
have standardized and placed on the computer routine notices, etc.; and have made computers 
available for judges so that they can draft fully favorable decisions and correct decisions directly 
off the computer network, thereby relieving typing resources. In short, the process to streamline 
our work operation is well underway, and will reflect in continued increased decisional 
performance. Accordingly, we are in agreement with almost all of the proposals forwarded by 
the Administration and with many of the preliminary reengineering proposals we have seen. 

In assessing the efficiency of allowing paralegals and attorney-advisors to conduct 
proceedings and issue dispositive decisions, however, several early warning signals have 
emerged that should give pause to the Administration prior to implementation of the proposed 
rules. We have already seen a significant inaease in the backlog of cases which have been 
decided by a judge but which are waiting to be drafted by a decision-writer. This, of course, is 
due to the shift in emphasis by paralegals and attorneys from decision-writing already decided 
cases, to screening, reviewing, developing and then writing their own cases. There has been 
no correlative inaease in clerical support for this additional effort. Accordingly, since we are only 
shifting emphasis and not increasing real production capacity, the number of cases decided by 
attorney-advisors will be significant offset by the removal erf decision-writers from the judges. 
In addition, anecdotal experience in several offices has already shown that the vast number of 
cases reviewed for possible favorable disposition are not amenable to on the record treatment, 
since a formal hearing is required to truly gauge and determine variable issues such as aedibility 
of the claimant and other witnesses. Therefore, in reality, the amount of time spent on any one 
case prior to final decision will often literally double given the fact that two judicial officers have 
handled the case rather than just one as is now the case. Rnally, from a logistical standpoint, 
no consideration has been given to just where in the hearing office attorney-advisors will oondua 
their proceedings and how they will be staffed in terms of monitoring and security, what budget 
considerations are implicated by the probable inaease in monies expended for medical and 
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vocational experts, and how will the possible conflicts in obtaining adequate numcers cf expert 
witnesses where the attorney-advisor has already utilized a particular expert n prerearrg 
proceedings and the case is subsequently forwarded for a formal hearing pe resolved sufficient 
to satisfy due process concerns and other relevant concerns such as maintaining an acequate 
availability of different types of experts.’ 

In order to recognize and address the well-founded concern over the backlog of cases 
reflected in the proposed changes to Part 404 and Part 416, there is a readily workable solution 
that will vitiate nearly all of the concerns voiced above and, at the same time, ’will go dramatically 
further in reducing the backlog of cases. The proposed rules should be amended to provide that 
the attorney-advisors be allowed to issue recomrnended decisions in a magistrate judge-type of 
arrangement. This configuration is appropriate since it allows the attorney advisors to fully 
participate in conducting prehearing conferences, developing the record and moving the case 
towards ultimate disposition, while at the same time, maintaining the prerequisite of some degree 
of final judicial approval over decisions emanating from OHA by an Administrative Procedures 
Act (APA) appointed judge. With a magistrate judge system in place, the work of all judicial 
officers, both attorney-advisors and administrative law judges would be complementairy and 
synchronized rather thah separate, distinct and counter-productive. 

A magistrate judge arrangement is a concept that has been universally adopted by state and 
federal courts across the oountiv. In this case, the magistrate judge proposal can be effectively 
modeled after the magistrate - district judge relationship seen in the United States Distnct Courts. 
In the federal district court, the magistrate judge (as well as the bankruptcy judge) operate as 
an adjunct to the district court. Title 28 USC 636 confers specific jurisdiction upon a United 
States magistrate judge, including the ability to administer oaths, conduct pretrial proceedings, 
conduct evidentiary hearings when designated by the district judge and to issue reports and 
recommendations for the district judge. Significantly, magistrate judges do not have the 
authority, except where all parties consent, to issue case dispositive orders in any civil or criminal 
matter. 

Attorney-advisors can be utilized in much the same way as magistrate judges with beneficial 
results. Under this scenario, attorney-advisors can conduct proceedings as previously 
contemplated, and submit recommended decisions, both favorable or unfavorable depending 
upon the circumstances shown. The would be no question of partiality if the attorney-advisor 
has the ability to recommend either result. Further, under this system, there would be no 
duplication of effort. The case would be resolved simply at the appropriate stage of judicial 
scrutiny. Given the fact the Administration, through its well regarded recruitment and hiring 
practices, has developed a world class administrative judiciary which is on par wi^ any judicial 
system in the country, it makes better sense to augment and support the decision-makers in 
place rather than create a entirely separate class of judges vrho compete for the same limited 
resources and who have not been duly qualified by 0PM or have been accorded APA tenure. 


^ It should be remembered ihet with seveni types of enperts, peidcularty specialized medical 
experts, in some areas there are not a siMcient number of experts currently on contract with the 
Administration. Thus, if the attom^-advisor has utilized the only available expert in an area arxl the 
case stills goes to heating, a significant conflict will arise if Ihe administrative taw judge is unable to 
obtain an expert for the forme! hearing. As the situation now stands. It appears that attorney-advisors 
under the proposed rules have the complete discretion and authority to call any medical, vocational, or 
other witness, without any substantiva guidance, oversight or management by any APAeppointed judge 
or by the hearing office. 
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We respectfully hope that these comments are helpful in resolving these complicated issues. 
As always, if the Administration needs any further information or clarification in this regard, we 
stand ready to assist. Thank you for your consideration. 


Hon. Daniel Skoler, Associate Commissioner, OHA 

Hon. James Rucker, Acting Chief Administrative Law Judge 

Hon. Stephen Ahigren, Regional Chief Administrative Law Judge 
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FROM DISABILITY ROLLS TO PAYROLLS: 

A PROPOSAL FOR SOCIAL SBCORITY PROGRAM REFORM 

Andrew I. Batavia and Susan B. Parker 

The Social Security Disability Insurance (SSDI) Program, title II of the 
Social Security Act, offers cash benefits to people who are blind or disabled 
and have paid into the Social Security System through employment for a 
requisite number of quarters. It is a social insurance program, and serves as 
a basis for Medicare eligibility. As of December 1993, there were about 4.5 
million SSDI beneficiaries (including 3.72 million disabled workers) for a 
total annual expenditure of $34.6 billion for the cash benefit alone (DHHS, 
1994, page 159). In 1992, there were 3.57 million individuals with 
disabilities enrolled in Medicare, for a cost of $14.3 billion (DHHS, 1994, 
Table 8.B2) . 

The Supplemental Security Income (SSI) Program, title XVI of the Act, 
offers cash benefits to people who are aged, blind or disabled and have very 
limited incomes or resources. It is a welfare program, and serves as a basis 
for Medicaid eligibility. At the end of 1993, there were about 5.98 million 
SSI recipients (including 4.5 million SSI blind and disabled recipients) for a 
total annual federal expenditure of $24.6 billion for the cash benefit (DHHS, 
1994, Table 7.A1). In 1993, there were 4.9 million individuals with 
"permanent and total disabilities" receiving Medicaid, for a cost of $38 
billion (DHHS, 1994, Table 8.E2). 

In response to a general consensus that these disability programs impose 
sxibstantial disincentives to work, several laws were enacted by Congress in 
the 1980s to encourage SSI and SSDI beneficiaries to seek gainful employment 
and leave the disability rolls (NARF, 1988) . Yet, despite this legislation 
and strong indications that many disability beneficiaries wish to work, very 
few ever leave the programs voluntarily (Muller, 1989). In December 1993, 
only 35,299 of the 5.98 million disabled SSI recipients participated in the 
Section 1619 work incentive program (DHHS, 1994, Tables 7.P5 and 7. A3). 

In recent years, applications for both programs have increased 
dramatically due largely to increasing disability among the aging baby boom 
population. The number of SSDI beneficiaries alone increased 27% from 1989 to 

1993, as con^ared with a 7% increase in retired-worker beneficiaries (DHHS, 

1994, page 158). Disability benefit payments increased 51% over that period. 
The unabated growth of the programs, and the failure of the work incentive 
provisions to curtail such growth, has made it apparent that incremental 
changes are not sufficient. Sxibstantial structural reform is needed to ensure 
the long-term viability of the programs. This article outlines a proposal for 
such program reform. 

Medical Model of Disability 

Both the SSDI and the SSI programs use eligibility criteria that deter 
beneficiaries from becoming employed. Under both programs, the determination 
that a claimant has a work disability for purposes of determining program 
eligibility is currently based largely on a claimant's diagnosed medical 
condition. The definition of disability requires that a person have a 
"medically determinable impairment that lasts for a period of 12 consecutive 
months or can be expected to result in death."* The definition also requires 
that the individual not be able to earn above the "substantial gainful 
activity" (SGA) level -- currently $500 per month. 

SSA maintains a "Listing of Impairments" that assists the decisionmaker 
(i.e., disability examiner, physician) in determining whether a specific 


42 U.S.C. 416 (i) (1), 20 C.F.R. 404.1505. 



452 


impairment is sufficiently severe to constitute a disability. Further, SSA 
maintains a limited list of impairments {e.g., blindness, mental retardation) 
for which a presumptive disability decision can be made. This "medical model" 
assumes a causal relationship between the existence of a severe inpairment and 
a permanent inability to work. Nbile this assumption may have had some 
validity at one time, prior to efforts to make o\ir society more accessible, 
nowadays even people with major functional limitations are cUdle to work if 
provided the needed sufports. 

However, such individuals idio actually achieve gainful employment and 
leave the disability programs cOTtinue to be the exception. They tend to be 
those with the strongest social support networks; individuals with families, 
friends and resources available. Many people with disabilities do not have 
these personal advantages and are provided little support to become 
productive. In fact, the medical model's underlying assumption equating 
impairment with disability tends to create a self-fulfilling prophesy, 
convincing people with certain conditions that they are "too disabled" ever to 
work. 


Functional Model of Disability 

This proposal is based on a "functional model" of work disability, as 
opposed to the medical model. Using this approach, few inferences are dra%m 
about ability to work based strictly on in^irment or medical condition. 
Currently, many individuals are on SSA's disability rolls who, with 
appropriate supports, could and would work despite severe in^airments. 

However, once on the rolls, they are extremely likely to remain on. 

Recognizing this, SSA has incorporated aspects of a functional approach into 
the SSI and SSDI programs in recent years. 

For example, SSA applies a functional approach to certain conditions 
(e.g., mental illness) that do not have presunptive disability status under 
the Listing of In^airments. These individuals are subjected to a "residual 
functional capacity" %«ork evaluaticm to determine whether they have a 
disability. If they have the c^>acity to earn income at the SGA level, they 
are not eligible. Yet, if eligibility is established, the claimant's 
prospects for remainix^ on the disability rolls are determined largely based 
on the medical model . 

Thus, the programs continue to be primarily medically-oriented with a 
focus on impairments rather than functional capacity. Currently, the claimant 
found to have a work disability is classified in one of three medically- 
oriented categories %diich are reviewed according to the expected improvement 
in the impairment: 

(1) Medical Inq;>roveoient Expected (reviewed in intervals from 6 to 18 
months) 

(2) Medical Inprcvoaent Possible (reviewed every 3 years) 

(3) Medical Inprovement Not Expected (reviewed between 5 to 7 years) 

Thus, a person idio is permanently paralyzed or legally blind will 

typically be considered "presui^tively disabled* with "medical inprovement not 
expected, " and will continue to receive cash benefits indefinitely because his 
or her medical status will not change. Of coiirse, individuals could remove 
themselves from the programs by obtaining enployment through their own 
initiative. However, this does not occur frequently, largely because the 
system allows such individuals to continue to receive benefits indefinitely by 
defining themselves as permanently disabled. 

In fact, an individual's ability to work depends much less on medical 
status than on functional statxis and motivation, which may be affected by many 


20 C.F.R. 404.1590. 
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factors such as medical rehabilitation, vocational training, formal education, 
assistive devices, worksite accoiwnodations, and personal assistance services. 
Consistent with the Americans with Disabilities Act of 1990 (ADA) , public 
policy should reflect this' reality by enhancing the functional capacity of 
disability beneficiaries through appropriate interventions, and by offering 
incentives for them to work (DeJong and Batavia, 1990) . 

The Proposal 

The premises of this proposal are that : 

o an individual's "ability to function" in the workplace should 
serve as the primary basis for disability determinations, and 
ability to function is affected by many factors in addition to 
medical condition; 

o while medical in^airments are often permanent, inability to 

function in a workplace is typically temporary, and therefore most 
determinations of work disability should be time-limited; 

o people who recently sustained an impairment need a period of time 
to adjust to their situations, and if necessary, to gain new work 
skills, and the period of eligibility should reflect these needs; 

o people with work disabilities often need certain services, such as 
attendant care, and devices, such as special computers, to assist 
them to function in the workplace, and such needs remain even 
after they become employed and lose their cash benefits; and 

o it is often efficient to allow older persons with work 

disabilities (e.g., ages 55+) , and particularly those who would 
require extensive retraining, to retire early with a permanent 
disability pension. 

This proposal has ten elements. In conjunction with these, it would be 
useful to modify SSA' s medically-oriented definition of disability 
consistently. Many commentors have pointed out that the current definition, 
which focuses primarily on one's in^airment and insufficiently on one's 
ability to overcome handicap with environmental modifications, is obsolete. 
However, while modification of the definition using more functionally-oriented 
criteria would enhance its philosophical consistency with this proposal, it is 
not essential to achieving the proposal's objectives. 

1 . Create New Categories of Benefits 

Currently, there is basically one category of benefits under the 
SSI/SSDI programs. If a claimant is eligible, he or she is entitled to 
receive a monthly amount prorated according to that year's rate. Claimants 
continue to receive benefits until they are no longer considered to be 
disabled under Social Security's definition. Under this proposal, there would 
be four categories of benefits. They are: 

I . Permanent Disability Pension 

These pensions would apply only to those claimants whose impairment 
inherently, totally, and permanently prevents functioning in the workplace. 
However, these pensions would not necessarily apply to all people with even 
the most severe impairments (e.g., those currently in SSA's classification 
"Medical Improvement Not Expected") unless there was a clear demonstration of 
total and permanent inability to function in the workplace. 

II . Temporary Disability Benefit 

These cash benefits would provide claimants with income while they are 
participating in various mandated interventions designed to habilitate or 
rehabilitate. Most beneficiaries initially would be classified in this 
category, and would receive benefits for a potentially expandable three-year 
period. The eligibility period could be expanded if the claimant can 
demonstrate that he or she cannot function in a workplace at the end of the 
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period despite substantial efforts to c^tain gainful employment.* 

A longer period of eligibility would apply to accommodate an approved 
vocational plan (e.g., approved technical program, four year college, graduate 
school) . The criterion for a temporary disability benefit would be the 
existence of a determinable physical or mental iii^>airment that prevents a 
claimant from continuing to do his or her current work or entering a chosen 
vocation for the first time without either a prolonged recuperative period or 
appropriate intervention strategies. Hie assunqition is that, with "provision 
benefits" and other needed interventicms (see section IV below) , someone with 
an impairment would be able to make the transition to work. 

The objective of the temporary disability benefit is to create a strong 
presun^tion of eirployability once the eligibility period has expired. This 
presumption, in conjunction with the advance understanding that program 
eligibility will expire at a set date and that funds are available for 
education, training, provision benefits, and other interventions, will create 
a strong incentive for the claimant to become employable. As a safety net, 
there could be a conversion path from the Temporary Disability Benefit to the 
Permanent Disability Pension if the individual fails to obtain or maintain 
gainful enployment after several att^spts. 

III . Early Retirement Disability Pension 

These pensions would be available to claimants over age 55 who qualify 
for temporary disability benefits. It would be strictly optional, and would 
allow such older dissbled tforkers to choose not to reenter the work force. 

The amount of the pension would be the same as the temporary disability 
benefit to which the claimant trould be entitled, but would not be terminated 
after three years and would not require retraining or other participation in 
intervention strategies. The rationale for this early retirement disability 
pension is that, for many older workers, the cost of retraining is not 
justified by the relatively few years that they will remain in the workforce. 

IV. Provision Benefits and other Interventions 

These benefits cooprise a wide variety of services and devices that 
enable a person with a disability to function as fully as possible in the 
workplace. Provisions include, but are not limited to, computers, voice 
synthesizers, adapted vehicles, transportation costs, and personal assistants 
(Seelman, 1993; Batavia, DeJong and McKnew, 1992; National Council on 
Disability, 1993) . Other interventions include education, retraining, and 
case management services . 

Provision benefits can be one-time, occasional, or ongoing, depending on 
the needs of the individual and his or her enployment-related circumstances. 
Initial eligibility for these benefits «K>uld be triggered by eligibility for 
temporary disability benefits. Once eligible, entitlement to these provisions 
would be continued even after eligibility for tenporary disability benefits is 
lost (though the employed disabled individual may have to pay for some of the 
cost on a sliding scale based on his or her income, and at some relatively 
high income level the individual would be reqpaired to pay the entire cost) . 

2 . Eliminate Waiting Period for Eligibility 

Consistent with SSI's current policy of no waiting period to apply for 
benefits, SSDI's requirement that applicants be out of work as a result of the 
impairment for a five-month waiting period would be eliminated. This would 
allow appropriate interventions to take place much sooner than they are 
currently. Claimants would need to provide docxunentation of their impairment 


^ As an alternative to an across-the-board three-year 
eligibility period, there could be different eligibility periods 
for different impairments or levels of function. 
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from their treating physician and proof that they have been out of work as a 
result of the impairment. The goal is to identify appropriate intervention 
strategies early, before the impairment becomes permanently disabling and 
before the employment connection is irrevocably severed. 

3 . Expedite the Paperwork 

Claimants would be required to facilitate the process by having their 
physicians sxibmit, or by bringing with them, all relevant documentation of 
their claim (i.e., any medical evidence, clinical tests, laboratory findings, 
etc., from the treating physician). The physician who treats the claimant for 
the impairment would send a letter to SSA, certifying that the impairment 
prevents the claimant from working at the job he or she had prior to the onset 
of the impairment (or any job if the applicant was previously unemployed) and 
providing specific objective evidence documenting why. The physician would be 
held accountable for the accuracy of the assessment . 

Alternatively, other health care or disability professionals (rather 
than, or in addition to, physicians) could be authorized to be gatekeepers to 
the system. Although the following discussion is based on the assumption that 
the physician will continue to be the sole gatekeeper, it should not be 
inferred that this is necessarily the best or most cost-effective approach. 

The determination of the most appropriate gatekeeper should be based on who 
can most efficiently provide accurate and reliable information in an 
accountable manner. 

4 . Reduce the Use of Consultative Exams 

The treating physician's certification would typically serve as adequate 
documentation of the impairment, thereby reducing the need for many 
consultative exams (CEs) . CEs are supplemental medical evaluations, currently 
used to corroborate the treating physician's certification or provided as the 
primary source of objective medical evidence if the person does not have a 
treating physician. Assuming the claimant has a treating physician with a 
medical specialty qualified to treat the specific type of inpairment (e.g., a 
cardiologist for someone with a heart problem) , SSA would take that 
physician's recommendations without any CEs. However, the current requirement 
that decisions be made using objective information describing the inpairment 
and/or functional capacity would not be relaxed. 

5 . Determine the Prognosis and Appropriate Course of Action 

Treating physicians would be asked to complete a check sheet providing 
documentation on (l) whether the individual has an inpairment resulting in a 
functional deficit that affects employment; (2) how long the impairment could 
reasonably be expected to continue; (3) how long the functional deficit could 
reasonably be expected to continue; (4) whether specific interventions would 
help the claimant's ability to function in the workplace and if so, (5) which 
interventions. It might be necessary and desirable to provide training for 
physicians on intervention strategies that promote work or return to work, 
though the cost of such training will be an important consideration. 

6 . Categorize Claima Bv Expected Functional Outcomes 

SSA's current categories concerning expected medical inprovement would 
be abolished and replaced with the new functionally-oriented categories. 
Depending in part on the treating physician's prognosis, claims would be 
categorized by DDS examiners into 1 of 4 categories: (1) Allowance for a 
Permanent Disability Pension; (2) Allowance for a Temporary Disability 
Benefit; (3) Allowance for an Early Retirement Disability Pension; and (4) 
Ineligibility for a Disability Benefit. 
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7 . Use Case Management Techniques 

After a preliminary assessment of each case, the files of all temporary 
disability beneficiaries would be referred to rehabilitation case managers. 

The case manager would meet with the beneficiary to establish a habilitation 
or rehabilitation plan. Case management techniques would be used to 
capitalize on the beneficiary's existing functional capacity, to provide 
needed provisions and interventions to build that capacity, and to try, if 
possible, to maintain linkages with the former eit^loyer. 

The initial step would usually be to determine whether the beneficiary 
could return to the former job or another job if worksite accotwnodations were 
made. The exact strategy would be determined by the beneficiary and the case 
manager, after consultation with the treating physician, the employer and the 
family. Intervention strategies might include use of public or private 
rehabilitation services, retraining, and provision of assistive devices. 

8 . Establish Ground Rules Between the Beneficiary and SSA 

The beneficiary and SSA would sign a contract in which SSA would agree 
to develop and implement a habilitation or rehabilitation plan appropriate for 
the individual, and the beneficiary wuld agree to cooperate in the plan and 
attempt to return to work as soon as feasible. Unsuccessful efforts by the 
beneficiary would not be penalized and extensions in the eligibility period 
would be granted when necessary. However, extensions would have to be 
justified in writing by the beneficiary and his or her case manager. 

9 • Paving for Provision Benefits and Other Interventions 

Essential to this proposal is adequate fxmding for the provision of 
retraining, assistive devices and other assistance needed by the individual to 
become gainfully en^loyed. There are several potential financing mechanisms 
for such benefits and interventions. 

a . Establishment of a Special Provisions Fvmd 

Congress could authorize that a certain percentage of savings to the 
Disability Trust Funds be used to establish and finance an ongoing Provisions 
Fund. Ongoing studies could be conducted to estadalish actual savings, 
considering both money saved in expenditures for disability payments under the 
old system, as well as credit for FICA taxes paid by workers with disabilities 
who remain in or return to the labor force . 

b . Use of the Income Tax System 

There are a variety of ways in which individuals with disabilities who 
work might be credited with the cost of their disability-related work expenses 
using the income tax system. The system should acknowledge that a person who 
works despite having a disability incurs greater costs than his or her 
nondisabled colleagues and should be compensated for these additional costs. 
People with disabilities whose earnings are below a certain level (who might 
therefore not be able to pay for necessary provisions out of pocket) could be 
eligible for reimbursement from the Income Tax system or from another 
governmental source . 

One approach would be to use a tax credit (possibly refundable for those 
with no tax liability) for disability- related expenditures. The individual 
would have to produce proof of the expenditures and show a primary, but not 
necessarily exclusive, relationship to work. Another approach would be to 
provide additional tax benefits to eaqjloyers that incur disability-related 
work expenses. The precedent of using the teuc system to encourage employers 
to hire persons with disabilities is already well established. For example, 
P.L. 101-508, The Omnibus Budget Reconciliation Act of 1990 (OBRA '90), 
contained a tax incentive to reduce the burden of small businesses to comply 
with the Americans with Disabilities Act. 
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c. Use of Social Security System 

Furthermore, SSA and state Vocational Rehabilitation agencies already 
pay for some provision expenses, and fxinding for such benefits could be 
expanded. For exart?>le, the Plan to Achieve Self-Sufficiency (PASS), which is 
currently used by some SSI recipients to accumulate resources for independent 
living without con^romising their eligibility, could be further encouraged and 
expanded. 

10. Eliminate Remaining Work Disincentives 

As suggested above, ever since the initial implementation of the SSDI 
and SSI programs, there have been claims that beneficiaries are deterred by 
the benefit structure from seeking gainful employment. Specifically, by 
earning a dollar of wages, beneficiaries had to sacrifice a dollar of 
benefits, thereby making them no better off by working. Moreover, by earning 
over the SGA level, beneficiaries could lose program eligibility altogether, 
subjecting themselves to potentially having to resubmit to the arduous 
eligibility process. In the 1980s, Congress has passed several amendments to 
the Social Security Act that allow beneficiaries to earn money without 
con^romising their benefits (NARF, 1988) . However, certain work disincentives 
still exist for disability beneficiaries (Muller, 1989) . 

The most important disincentive relates to access to adequate health 
insurance and personal assistance services. People with disabilities tend to 
have greater health problems, and consequently higher health care costs than 
other Americans, and many require personal assistance services to live 
independently (DeJong, Batavia, and Griss, 1989) . If they are not adequately 
covered, they risk financial catastrophe in the event of a medical episode. 
When leaving the programs, disabled people risk losing their Medicare and/or 
Medicaid benefits and may not be able to obtain similar coverage with their 
employer. 

Again, Congress attempted to address this problem, primarily by offering 
extended Medicare and Medicaid benefits even after cash benefits have expired. 
However, such extensions are not permanent, and many disability beneficiaries 
do not wish to risk the security of their health insurance coverage. 

Moreover, the work incentive provisions did not adequately address the issue 
of ensuring access to affordable personal assistance services, except to the 
extent that it expanded Medicaid eligibility in States that covered such 
services (Batavia, DeJong, and McKnew, 1992) . 

Unless the health insurance available to people with disabilities 
outside the programs is at least as secure and comprehensive as that within 
the programs, disabled people will continue to be deterred from seeking 
gainful employment. Many people with disabilities currently are effectively 
precluded from becoming employed, changing jobs, or starting their own 
businesses due to poor access to adequate health insurance. The best way to 
eliminate this work disincentive is to ensure that affordable, adequate 
insurance is available permanently to all disabled people who leave the 
disability programs; policy options range from insurance market reform to 
national -health insurance (Batavia, 1993). 

Conclusions 

This proposal, if fully implemented and commxmicated to beneficiaries, 
could revolutionize the federal disability programs by fundamentally altering 
the expectations of all parties. There would be a new, more cooperative 
relationship based on the expectation that eligibility would generally be 
granted, but would be of limited duration. The job of SSA would shift to 
developing productive joint plans ensuring that beneficiaries will be able to 
leave the program when their disability benefits have expired. People with 
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disabilities would receive the support they need for the period of time they 
need it without being caught in the cycle of permanent dependence that the 
disability programs, and other social welfare programs, have traditionally 
imposed on their beneficiaries. If offered the necessary incentives and 
opportunities, people with disabilities will gladly leave the disability rolls 
to become working taxpaying citizens. 
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5/9/95 


The Honorable Jin Banning 
The Honorable Andy Jacobs 
Honorable Menbers of Congress 
Sub-Connlttee on Social Security Disability 

Dear Sub-Connlttee Menbers, 

By way of Introduction I have been a Medical Consultant for 
California’s Social Security Disability systen for eleven 
years and an very proud of the work I do here. 

This Is the second letter I’ve written on the Disability 
Redesign plan. The first was one of about six thousand 
letters sent In response to the Initial redesign proposal 
back In 1994. Those six thousand letters represented 
Individuals like nyself and groups such as the AARP, AFSCME, 
AMA, and the UAPD. There were essentially no changes nade in 
the redesign plan in response to those letters. The redesign 
team and the Social Security Actalnistratlon chose to ignore 
the vast majority of those letters and the millions of 
Americans they represent. 

But, at least one letter was not ignored. It was written by 
the National Council of Disability Determination Directors 
(NCDDD). I have provided a copy of the letter to Ms. Kim 
Hlldred of the Sub- Commit tee staff. A primary goal of this 
organization is to diminish the role of the professional 
Medical Consultants that review medical records provided in 
support of disability claims and then adjudicate those 
claims. Page eight of their July 25th letter of last year 
state: 


"First, Implement the team’s proposal for redeflnatlon 
of the role of the DDS medical and psychological con- 
sultants. The consultants would become advisors rather 
than decision makers. Their expertise would be 
available to Disability Examiners, but their signatures 
would not be required on any folder documents other 
than those that contained their advice. The change 
will immediately remove a case load bottleneck in every 
DDS. It will send out a message to every adjudicator 
that he or she is empowered to perform the work without 
medical review and approval..." 

It comes as no surprise that the view of the NCDDD won out 
over the other six thousand views that were 
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expressed because the Charles Jones who was the past 
president of the NCOOO is the Charles Jones who directs the 
redesign tean. 

Although my experience is limited to California, a few points 
need to be ma<to to Congress so it can protect the American 
people from this sort of thinking. First, the implication 
that Medical Consultants cause backlogs in every DOS is 
fallacious at best. At worst this implication is either a 
deliberate attempt to deceive the SSA Commissioner or it 
reflects a staggering ignorance about how claims are being 
processed. Medical consultants have never been the cause of 
significant delays. It has never been true where I work. It 
was not true in 1994 when the NCOOO wrote this letter and it 
is not true now. Second, the Medical Consultant review 
protects the Integrity of the system by weeding out claims 
that appear to be fraudulent or not based in medical fact. 
Finally, truly disabled Americans whose records my be 
incomplete or, like the vast majority of claims, far to 
complex for a lay person to understand have their earliest 
chance to qualify for the program if a doctor reads their 
medical records. 

Contrast the NCDDD/redesign team's approach with that of Gov. 
William Weld of Massachusetts. Gov. Weld is quoted on 
Massachusetts’ State Disability program in a Time magazine 
column dated 12/19/94. He says “We finally got smart 
Before... all people had to do was come in with a note 
asserting disability. Now claims are reviewed by a panel of 
doctors. We modeled our program on the one used by the feds; 
it works .” (Emphasis added.) While Massachusetts is getting 
“smart" and saving millions, the NCDOO/redesign team has 
chosen a different road to travel. 

The redesign team is on a fast track to fraud. Without 
physician review of Social Security Disability claims America 
will move closer and closer to the disability system found in 
the Netherlands. Years ago, “ Sixty Minutes" called it the 
"Dutch Treat". Half the people in the country work, and the 
other half collect disability benefits. 

If Congress does not jerk the chain of this runaway redesign 
committee more than money will be lost. The mechanism which 
keeps Social Security both medically current and 
compassionate will be lost if the tH^DDD/redesign team has its 
way. High on their hit list is Medical Equivalency. 

Currently Medical Consultants can declare a claimant’s 
impairment to be of "equivalent" severity to the published 
Listings of Impairments. The redesign committee hopes to do 
away with this tool quickly. Unfortunately for many disabled 
Americans the just review of their claims will vanish with 
the tool of medical equivalency. Americans were disabled and 
dying from A.I.D.S. for years before SSA got around to 
publishing listings pertaining to this disease. In the mean 
time Medical Consultants throughout the United States 
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recognized the disease as equivalent in severity to the 
Listings Of Inpairaents, and granted the claims. 

It does not take a case as extreme as A.I.O.S. to Justify the 
tool of medical equivalence. It takes years for SSA to 
respond to the diagnostic and therapeutic changes that occur 
in medicine. It took about a decade before we were allowed 
to officially use computerized treadmill tracings or 
radlonuclear cardiac studies. The ability of Professional 
Medical Consultants to understand and use the rapid changes 
that occur in medicine is vital to the compassion and 
justice of the Social Security Disability system. 

On April 14, 1994, Mr. Sunning said of the redesign plan, 

"Some might even call it grandiose The Disability claims 

process redesign sounds wonderful and will make a lot of 
people feel good. But we need to see the real facts that go 

along with it " The facts are becoming clear. By 

diminishing the role of Medical Consultant as reviewer of 
evidence and adjudicator of claims the redesign team is 
moving from the grandiose to the malignant. It will cost the 
United States taxpayers billions of dollars and bust the 
Social Security Disability budget, it will irreparably damage 
the integrity and compassion currently built into the system, 
and it will guarantee SSA’s inability to keep up with medical 
science. 

Governor Weld must be shaking his head in dismay. While 
Massachusetts gets smarter, SSA is on the way to dumb and 
dumber. 


Thank you. 



To; Boetcher > FAX:18008690191 
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STATEMENT OF CHMOJES N. BONO 
KANSAS CITY, MO. 

Befbreihe 

SUBCOMMTTTEE ON SOCIAL SECWfTY 
COMMOTEE ON WAVS AND MEANS 
HOUSE OF REPRESENTATIVES 

Regarding the 

SOCIAL SECURITY DBABUTY PROGRAM 
AUGUST 18. 1995 


On August 3, 1995, the suboomnltee held hearvigs on management of the Social Security 
Disability InsurarKe Program. There vwreNvo panels of witnesses invited to attend. One 
panel addressed "Return to Work" issues, and the other panel addressed 
recommendations for process mprovemenL 

After careful reading of the testimony presented by the panel addressing process 
improvements, I felt the following information would be of use to the Sub-committee and 
offer it for inclusion in the records of the hearing, tt should be understood that the 
comments and opinions e xpressed herein are not made in any official capacity and do not 
necessarily represent the paNdes or opinions of the agency in which I am empioyed as an 
administrative law judge, or that of any other organization. 

Rather, they are my own personal opinions and observations based on 23 years of 
government service as an administialivs law judge, former president of the Association of 
Administrative Law Judges for three consecutive terms, former chairman of the National 
Conference of Administrative Law Judges in the American Bar Association. 

I was distressed to see that thrae of the panelists appeared to fovor replacement of the 
Administrative Procedure Act (APA) hearings and appe^ process in the Office of 
Hearings and Appeals, wifo hoo r fogs before norHudge, non- APA agervty employees. The 
premise of their recommendations seem to be in part that applicants for disability under 
the provisions of the Sodal Security AcL are not as a matter of right entitled to an APA 
hearing before an impartial a d m in i stra li ve law judge appointed under the provisions of 
section 31 05 of Title 5. 

They are, in my opinion, dead wrong for very important reasons. To begin with the Social 
Security Administration has empfoywf and empow o r o d APA administrative law judges to 
conduct the disability heatings. It has cteerty been an important policy of the agency for 
manyyears. Thus, 1^ its own policy the agency has provided for APA hearings since the 
passage of the APA fo 1946. Indeed, SSA agency hearings were the mcxJel for foir 
hearings upon which the APA was based. Recxxnmendations to abarxfon APA 
proceedings would have serious consectuetKses, if implementad, as the panelists 
recommend. 

On August 9, 1995, the American Bar Associalion House of Delegates passed, withcxjt 
opposition, Resolutfon No. 115 which specifically calls for continuation of the APA 
hearings and appeals process in SSA presided over by administrative law jtxiges 
appointed under the provisions of the ad 

After all of these years of provkSng a hearings and appe^s process presided over by 
judges appointed on the basis of impartialily arxl independence for SSA to replace them 
with non-lawyer, nonAPA appoMad mfkifoea of the agency would return the system to 
the accusations of unfairness that existed before the passage of the APA Will this 
increase the confidence of the citizenry in the foimess of an agerxy, which is already 
under great criticism, for its foilure to be far and efficient? 


466 


approval laling meant something in tbe 60s, because the review was lW‘/tt,\>alniost importantly, that 
review enabled policy makers and a cadre of career physicians to maintain the link between medical 
ejgxrtise and the RFC assessment Program adminisIratiCTi was more effective in the 60s than at any 
time since. 

This all changed begfamiiig wltb the TOs. Fiist, llie 71-72 Administration cut iiinding, and the review 
was pared to 5%. It was assumed that the review could be pared without the loss of realistic 
functional assessments. This would prove to be a bad assumption. The ostensible reasons for paring 
the review were to 1) save cost and 2) decrease ptxxiessing time. Second, SSA took over 
administtation of t^iat became die SSI program. The SA examiner staff doubled in size to harx&e the 
projected wtxkload. Maiiy newly recruited examines came to dieir new jobs fiom universities inspired 
by the contonpcxaiy visimi of eradicating poverty. Third, the /ire-adjudicative review was charged 
to a /losr-adjudicalive review; few ccHtections of unrealistic decisions were made. Fourth, SSA 
headquarter’s control was weakened by diffusing the review to the Regional Offices and was 
weakened further triien diffused to the SAs. In combination, these factors eviscerated the review 
process which led to the cmnjnomise of the reality factor of the RFCs. 

In the 70s medical ei^xrtise was too often displaced by examiners following the social vision to 
eradicate poverty, h^toads of c laimant s were placed on the rolls erroneously. Paring the review 
decreased overall processing time (in die short run). In the 60s the tension between processing time 
and quality was mote often resolved in fevor (ff realistic RFCs (quality), but since the 70s, the tension 
has been persistently resolved in &vor of processing time: 

Back in 1975, Social Security gave lip service to quality, worrying primarily about procesamg time and 
casebaddog.. 

Beginning in 1978, die Subco mmi ttee examined in some depth two State agencies... wdlicb were etqrediting 
cases at die expense of quality wifli fire tacit consent of SSA’s Regicnai Office. . .Hieir operations still have 
not folly recovered A recent (September 1979‘Januaiy 1980) 100 percent review of ... and ... cases 
rdiowed an error rate of 29 percent and 23.S percent respectively. 

The tension between processing time and realistic RFCs is still being resolved in favor of 
jnocessing time. A Memorandum fiom former Commissioner King to all Deputy and Regional 
Commis^ooas,PlanJbrDisabilityProgramlnitiatives—ACnON, Jan.,31, 1992 instructed Federal 
quality assurance units to; 

...secure additiceial documentatioii only in cases when it is likely that socfa documentatian will change tbe 
[State agenqds] dahne ded ai nn, [and Federd quality reviewers were told that they] must avoid 
substituting dieir judgment for die jlK^ment of the at^odicaling component physicians and examiners.’ 

(PjTyhiMH ff 18 in tfw nri gmaf) 

Back to the 708, unwarranted allowances did not cause a public relations fiiror, but actuaries and 


’ WMPC: 97-3, “Status of the Disability Ihsurance Program,” p. 12. 

’ Cited by Koitz, KoUmatm and Neisner, “Status of the Disability Programs of the Social 
Security AdminhAtation, September 8, 1992, p. CRS-8. 
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others signaled a serious proUan. Millions in administiative costs wrae saved by the pared review, 
but billions were being lost through unwarranted entitlements. 


■nM- gtaff Report dealing with &era program hag m di e stedgaitea number of etementew faidi c ouid have 

a kioaening up of Ae rhadrility daima (nocen within the Social Secmitsr Admmigtratica and the 
state agencies, and also as a result external sources such as coiirt decisions. It see oM thd ax very 
important dement was the disccnthniance by the SSA of a lOOH review of state dda ilim a tion s of 
(hsability even though the law would seem to require feia Instead, fee SSA adopted a scientific-sample 

iqjpsoadi, varying fee size of fee sample inversely wife fee nunfeer of claims fix each state [Robert hfyeis, 

SSAChief Actuary, 1974]. 

During this peri^ (I97I-1974X administrstivB expenses remained rfenoat level, while praciically e^ 

ofter mewrute of fee size of fee M program was increasing rapidly. PurfeetmolB, aaimilar decline did not 
occur during feis period m fee ratio of administralrve expense to benefit p^rmr^ fa fee program, 

to which the same benefit irsxeases applied. In orrr opinksr, fee diarp decline in fee ratio fa fee DI 
program was due to iH-arlviaed budgetary dea sksi g which kept admiuiahative coets and paacrind ler^ 

down but which reairlted in a ooncomitsnt expkJBioo in the manbet of benefits assarded during fee period 

(Actuarial Note No. 101, Nov. 1980, p. 8).* 

The last quote is of mteresL Ahhoi^ many blame the down&U of the disability program on SSA’s 

taking on die SSI program, die 1971 date siOwlantiates ttiat program detoimation was beguming 

hqfore SSA took it over in January 1974 (RoUbadr cases in Jufy 1973). 


Congress requested the Secretary to make recommendations to achieve a i»oper balance between 

processing time and qualiQr and al 
of various alternative enqihases. 


The 2K-page HHS report subnhlted over 4 rmxshs late gma acme btXkan Ime figures but mdirded a 
number of axangrliom which made these figures rather meananglaea Moraover, Kttlo idHoale or 
altematives wise presented. . . . j.. . - 

The was ^ven aiinost no infiamialiao wxdd be^ it m mis are^ and me 

inadequary of fee report raiaed a rpiestion of whefeer fee Social Secncihr Adrpmirtration was just being 
cavdiei hr teMweeh^ legally impeaed report rerpieata or leh rt h s r a lactarf the rfetfttytedj^ aid astatt 

its capabilities to rxayy out it* mission in the dirabtittyared (Bmphada adde^. 


SSA was not being cavalier. Ahsen/ a vra6feqiia/i/>' review program, two things heppen: l)Most 

mqxirtandy.mediccdapertise cannot be brought to bear coeisistently, so the reality factor irf'RFCs 

steers. Any agenda can fill the vacuum hfi by the diminution t^Ote use of medical espertise, e.g, 
liberal-social agenda, fiscal-conservative, public relations, legal, etc 2) SSA has no tool to 
administer die propam^etdively. If thirty go badfy, no way exists to ascertain what is generating 
the problems, and tfSSA cannot Icnow, Congress cannot know either. We now move to the 80s. 

The 80a saw die riae dt adJndicathMi by fomnla. Congress wanted SSA to bring unwarranted SA 


‘ WMPC; 97-3, pp. 5-6. 
’ Ibid., pp. 13-14 
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allowances unda- control and to address the discrqiancy between SA and ALT decisions. ‘ To do so, 
SSA created fonniilae for both SAs and ALJa to fi^w, ie., “the same bo<^” Ifeie are two samples; 

Previous congestive heart failure because of “cfarcoic” heart disease, currently congrensated and with 
electrocardiogtaphic and X-ray abnonnalities not currently meeting leqinrements of Listing 4.02. Heavy 
weak activity nould be precluded The distinction between the c^tacity to peifonn medium and ligtd worit 
activity requires consideralian of die underlying heart disease ^ tte residual impainnent (SSR-82-St, 

B,4). 

[Example of a non-severe impairment] Exdsian of lumbar disc has been performed and there are rw 
ongcang significant motor abnormalities or significant objective abnormal pineal findings (SSR 82-5S, 
l,c.). 

These fonnulae and others proscribed the limits of RFC assessments in advance of all the findings. 
For example, many claimants wbo do not meet listing 4.02 should not perform more than sedentary 
work, but the formula excluded a sedentary assessment by limiting the choice to a light or medium 
RFC. In the second example maiQr claimants without significant pineal abnormalities should not be 
returned to heavy work, but the formula said they could. Decision making became unrealistically 
stringent Although the formulae were rescinded a few years ago, their influence, thou^ muted, 
continues through inertia. 

PL 96-26S adrkd to the stringency of decisitxis in the 80s by concentrating the Federal review on 
allowances. Now, the Feds are reviewing 50% of Title n allowances, but in the larger SAs only 1 out 
of about 400 denials is reviewed One has to wonder about the validity of a 97% ai^xoval rating when 
less than l%ofdenials is being reviewed, although denials account for 61% of the cases (FY 94). The 
review remains institutionally biased toward denials. 

Taking this a step further, out of 1 ,000 cases about 600 will be denied Of the 400 allowances 
about 200 will be reviewed Of those about 70% will meet the listings; allowances on the basis of 
meeting the listings ate seldom in error. That leaves roughly 60 claims out of 1 ,000 that were allowed 
with an RFC assessment These claims have been allowed in spite of a “climate of denial” which 
means the allowance is probably solid This virtually guarantees a hi^ iq^oval rating which mutes 
any questions. The irony is a deteriorating program in the face of hi^ approved ratings. 

The hbetal, social agenda of die 70s gave way to the conservative fiscal agenda of the 80s. The 
media reacted-particularly to the purging of the tolls and to die denials of mental claims. This ^larked 
a public relations need, and a difierent set of fcxmulae emerged to counter those of the Administration, 
but these also attenuated medical etqxrtise as the basis of RFC assessment. 

Congress’ formula was the medical improvement review standard (MIRS, PL 98-460, October 
1984). TheMIRSstoppedtbeunwarrantedcessatitsisofthose who were truly disabled The problem, 
however, is that the MIRS also retains beneficiaries on the rolls who are not disabled The MIRS 
formula truncates die (plication of medical expertise to the RFC assessment and is a tn^'or factor 
underlying the alarming growth rate of the tolls. 

PL 98-460 also imposed an unfortunate degree of micromanagement on the SAs lengthened 


‘ PL 96-265. Actually, the late 708 saw a drop in the number of unwarranted allowances. 
The listings were iqxlated in March 1978, and the review had retumed to a /ve-adjudicative one in 
late 1978. PL 96-265 was “behind the curve” and contributed to an over correction. 
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piDcessiiig time without hdpmg SAs make mme lealistic decisions. PL 98-460 did not require SSA 
to reestablish the link between medical expertise and the RFC assessment. 

The Courts also intervened with their formulae. The Courts have impacted SAs heavily by 
l eitianding over a million claims for readjiidicalion and piling on procedures that increased processing 
time but not the reality quotimit of RFC assessmoits. The micromanagement, i.e., added procedural 
requirements fixan both Congress and the Courts, is the primary reason for the SA increase in 
processing tune. SA processir^ time was much better through the early 80s than it is now. 

The breakdown in the reality factor of the decision caused the juocedural buildup which caused 
the dramatic increase in processing time. Whenever the need for more quality review is mentioned, 
the tmmadiatp. objection is, “That will increase laocessing time!” This can now be seen as a short 
si^ited olqectioa As noted, SSA has putted processing time over quality since the 70s. We have now 

readied the point that processing time takes longa oisenr on review than it used to take 

an effective review. The quickest way to decrease processing time would be to jettison such 
procedures as the 12 nxmth rule for develiqxnent (PL 98-460) and others too numerous to mention. 

Some will object that the jHocedures {uotect due process rights. Attending to the details of due 
{xocess mpans little if the decision is unrealistic. The {uocedures since 1981 contribute little to that 
end; few of them were bindir^ on SAs in the mid 70s when we had the highest allowance rates in 
the program 's history. How the pertinent evidmice is assessed is much more important to realistic 
RFC assessments than the number of procedures with which the examiner has to contend. 

Summary observations: 

1) The jMogram goes as the decision goes. Loss ofdecisional integrity is loss of program integrity. 

2) Decisional integrity is present only if the RFC assessments are realistic. 

3) The sine qua non of realistic RFC assessments is medical expertise. 

4) Only a viable quality appraisal program can ensure the consistent application of medical 
expertise to the RFC assesanmit A 100% review is unnecessary; however, the scientific sample 
has beat clearly inadequate. The sample size has to be sufficient enough to deter sloppy work. 
All review should be done by SSA headquarters-not by Regional Offices or the SAs. It should 
be pre-adjudicative covering an equal percentage of both allowances and denials. Most 
importantly, reviews must be guided by medical specialists with the kind of expertise mentioned 
at the outset of the testimony. 

5) Ifquality appraisal cannot maintain medical expertise as the basis of the RFC assessment, other 
agendas will fill the vacuumu That is what happened, and it explains SA decisional volatility 
since 1971. 

6) When a formula/ageixla, other dian medical expertise, becomes the basis for RFC assessment, 
SSA substitutes “accuracy” fix quality, but accuracy is tlK measure of conformity to the standard 
of the memstst-even the standard is distorted That is how SAs could show a 98% “accuracy” 
rate at the height of the CDR moratorium in spite of myriads of unrealistic cessations. 

7) A formulaic appoach to RFC assessment compromises medical expertise regardless of who 
sponsors the fcxmula. Formulae do not assess but determine RFCs in advance of all the facts 
by identitying which evidence is probative and the wei^ it gets. 4/>nna/atc<?57roac/! creates 
arbitrary, unrealistic assessments. Consequently, the “one book ” approach is not the way to 
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standardize SA and AU decisions. 

8) The lelalionship between processing time and quality must be rethought. Quality review does 
increase {vocessing time in the ^it nm. In the ItHig tun, however, (Hxxessing time has increased 
tremendously due to failure to maintain the link between medical expertise and RFC. Experience 
now shows that the time taken to ensure realistic decisions is tim e well spent. 

9) The two watershed events in the {xogiam were the paring of the review and the ’81 
Adminisbation’s desire to listen the program vthich led to overly stringent RFC assessments. 
Both strategies to save administrative costs have cost far more in unwarranted entitlements. 
Effective program administration requires adequate funding. 

10) SSA seems to place the onus on SA physicians for “driving the SA denial rate.” They 
are stringent, but if they were like this by nature, how does one account for the 70s when they 
signed myriads of unwarranted allowances? SA physicians are doing what they believe SSA 
wants. An effective quality review would quickly reclaim them flom excessive stringency. 

n. THE APPEAI^ PROCESS 

In 1973 AUs received only 72,202 ^tpeals, but in the early 80s they were “discovered.” Now over 
500,000 claimants per year appeal to AUs. Had the Plan for a New Disability Claims Process been 
in effect in FY 94, that numb^ would have gone over 800,000. The AU reversal rale is 75%. The 
OPIR study mentioned above^ revealed an AU error rale of 59% . Some evidence suggests that is an 
underestimate. Under the Plan AUs would have placed over 300,000 on the rolls erroneously in a 
single year. Over a ten year period 3,000,000 who do not belong will be carried on the roll, protected 
by the MIRS until retirement or death. 

The received wisdom offers many etqdanations for the difference between S A and AU decisions. 
Most of them are accepted as axiomatic but turn out to be insiqiportable when subjected to an 
evidentiary investigation. The explanations that do account for the difference leave unsettled the 
question of whether AU or SA decisions are more realistic.’ 

The main reasons for the high reversal rate ate just two: First, the law, i.e., the definition of 
disability requires medical expertise. AUs lack the m^cal training to assess medical evidence on its 
merits. They depend on questionii^ and observations, i.e., claimant demeanor. AU subjectivity is 
uncontrolled]^ a working medical knowledge. A legal eiqiert assessing medical evidence on its merits 
is like a medical expert writing contracts; the trainii^ is not apropos to the job. 

Second, AUs follow the ftnmulae of the Courts. One formulae requires that controlling weight 
be given to the attending physician "...even contradicted by substantial evidence " I'Sehisler y. 
Baagg, Sec. Cir., 1988). OthCT precedents, for all practical purposes, place the burden of proof on 
the Seaetary to disprove excess pain claims (c£, Hvatt y. Sh^ala. District Court, Fourth Cir, 1988). 

AUs, following their sulgective instincts and Court formulae, may be {facing as mai^ as a quarter 
ofamillion c l ai m a nts on the tolls each year with unrealistically restrictive RFC assessments. Combined 


’ See note 1 above 

' The National Association of Disability Examiners has analyzed this {uoblem and a report 
can be obtained on request. 
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with the MIRS ftxmula, the future promises that more than the pccgected $499 billicxi will be needed 
fitmi the OASI tnist fund to keep DI fund srfvent throi^ 2016— especially if the Elgn to a Hew 
Disahilitv Claims Process is implemented as cunently ccmceived. 

IJie bottom Biie:neuiirtttBM:aecaioiaofbolhSAs and AiJs stem fivmihe same cause, 
v^ffaUuie to bring unbiased, knowledgeable meiScal expertbe to bear OH the RFC assessment 
AUs are not equ^ped to do so by training, and SAs are preventedfrom doing so by a biased review 
system. But if SAs and AUs cannot agree on medical methodology as the basis of more consistently 
realistic RFCs, the prospects of ever building program unity is bleak absent radical changes. 

m. THE “ PLAN FOR A NF.W mSABn^ITY CLAIMS PROCESS ” 

Space foitrids a full discussion of the Plan It suffers fhan institutional amnesia because it repeats 
almost every serious mistake ofdie past For examjde, it was considraed safe to pare die 100% review 
because it was assumed examiners would continue to have a 97% approval rating. Disabihty examine 
never had greater natiraial crdiesioa in program understandmg, nevra had better training, and were as 
professional as examiiKTS today . Shortly after die paring of the review decisional integrity jdummeted. 
If the system could function widiont a viable quality review undw die best of circumstances, how will 

it do so now that the program has beccnne so fragmented? Both the allowance rate and decisional 
fragmentation will increase exponentially. 

The PIAN reduces medical expertise to an “on-call” role vdiich is exercised only at the discretion 

of the Disability Case Manager. 

The aid-line, centralized quality review system will be as ineffective as die 70s because it will be 

part-aryudicative. The in-line peer review will be ermtroUed by the same manager who controls 
producdoiL Production demands will win out, and actuarial issues will continue to recur even as the 
quality rating is remains high. 

The PI AN makes AUs the back seat dtivets without controlling their decisions. All of their 
reversals will go to the same Disability Case Managras who demed thern at the be ginning . The case 
managers’ allowance rate will rise uncontrollably. 

The PI AN’S positive ^euxs arc overmatched Iqr the drawbacks because they do nothing to 
restore realistic RFCs. It is a high stakes gamble buih on a host of untested assumptions. 

IV. ON VOCATIONAL REHABILITATION 

Beneficiaries may be fedlow a VR plan but drop out when they get their first disability check. Many 
receive as much in mortthly paymerrts as they did when they worked, and some receive more. 

It also works the other way. DisAility rerapieols may be in a tiairrmg ixogram and deperrdent on 
SSA/SSI drecks in order to corrfinne. When their boiefits are ceased, they cannot pursue the trainir^. 

SSA is not continuirrg benefits under Section 301 of PL 98-460 unless the claimant is being 
trained for sedentary work. These ate deterrents for VR counselors to pick up disability caseloads. 

This is a sizeable irtvestmerU in time and effort for VR counselors, who are dedicated 
professionals, only to find their platrs frill throu^ 


Thank you for the oppmtunity to testify. 
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Written Testimony of 

Individuals Concerned with the DiSASiLmr Claims Process and Claims Backlogs 


Submitted to 

The Subcommittee of Social Security 
Committee on Ways and Means. 
U.S. House of Representatives 


May 23. I 995 


We are a group of disability professionals who have worked in the Social 
Security dis>^ility program in positions of examiners, supervisors and hearings 
OFFICERS. Our experience ranges from 2-24 YEARS. As front-line professionals who 
interface daily with disability appuoutts and contend continually with the medical and 
legal nuances of the disability program, we have a unique perspective on the 
disability issues overwhelming our profession. 

After a year of digesting redesign proposals and implementation plans, we have 

CONCLUDED THAT WHILE THERE CLEARLY ARE VERY SERIOUS PROBLEMS WITH THE DISABILITY 
PROGRAM, REDESIGN ONLY ATTACKS SOME OF THE SYMPTOMS OF THIS AlUNG PROGRAM. IN FACT. 
WE BEUEVE THAT IF REDESIGN IS IMPLEMENTED WTHOUT A BASIC PUBLIC POLICY CHANGE TOWARD 
DISABILITY ITBELF, THE ENTIRE CONSTRUCT OF THE PROGRAM WILL COLLAPSE UNDER THE WEIGHT 
OF INCREASED APPLICATIONS AND INCREASED ALLOWANCES OF BENEFITS. 

The Social Security Disability Program was created by Congress to financially 
PROTECT citizens WHO CLEARLY COULD NOT PERFORM ANY SUBSTANTIAL WORK DUE TO A 
medically DETERMINABLE IMPAIRMENT. AS SUCH, IT WAS BASED ON A MEDICAL MODEL OF 
DISABILITY WITH A VARIETY OF MEDICAL GUIDEUNES TO ASSURE THAT ALL CITIZENS' IMPAIRMENTS 
WERE EVALUATED ON AN EQUAL BASIS. AS THE DISABILITY PROGRAM HAS EVOLVED OVER THE 
DECADES. THE MEDICAL MODEL MAS BECOME A LEGAL MODEL BECAUSE THE SOCIAL SECURITY 
Administration’s interpretation of the law has been challenged in the court. For the 

MOST PART, SSA HAS LOST THESE COURT CHALLENGES AND, AS A RESULT, THE SPECTRUM OF 
those WHO HAVE BEEN FOUND TO BE DISABLED HAS GRADUALLY BROADENED. NO ONE EVER 
CHALLENGES SSA IN COURT ON THE BASIS THAT THEY HAVE BEEN FOUND DISABLED AND AWARDED 
BENEFITS. The RESULT HAS BEEN THAT THE MEDICAL MODEL HAS SIGNIFICANTLY ERODED AND 
EVOLVED INTO A LEGAL MODEL, WHEREIN INDIVIDUALS CAN BE PLACED ON THE DISABILITY ROLES, 
NOT BECAUSE OF THEIR MEDICAL CONDmONS. BUT BECAUSE OF DECISIONS AT THE DISTRICT AND 

Supreme Court levels. 

Today the Social Security Administration and all of those who work in the 
DISABILITY program ARE FACED WITH A TREMENDOUS CHALLENGE. AS OUTUNED IN THE 
ANNOUNCEMENT OF THESE HEARINGS. BECAUSE OF THE CHANGE IN THE DISABILITY PROGRAM. 
THE NUMBERS OF THOSE WHO RECEIVE BENEFITS HAVE GREATLY INCREASED. AS A WIDE VARIETY 
OF AGENCIES AND ADVOCATES ARE AWARE THAT IT IS NOW LEGALLY EASIER TO QUAUFY FOR 
DISABILITY. THE NUMBER OF APPLICANTS HAS BURGEONED OVER THE PAST SEVERAL YEARS. AT 
THE SAME TIME, OTHER ECONOMIC AND SOCIAL FACTORS HAVE COMBINED TO INCREASE THE 
OVER^L LEVEL OF APPLICATIONS. AS A RESULT. DISABIUTY WORKLOADS AND THE DISABILITY 
ROLES HAVE SWOLLEN WELL BEYOND SSA’S RESOURCES. 

As SSA HAS PUT MORE RESOURCES INTO THE PROCESS OF MAKING DETERMINATIONS ON 
NEW CLAIMS, FEWER RESOURCES HAVE GONE INTO RE-EVALUATING CLAIMS OF THOSE WHO WERE 
EXPECTED TO HAVE SIGNIFICANT MEDIC>^. IMPROVEMENT. THIS HAS CREATED A VICIOUS CYCLE IN 
WHICH INDIVIDUALS BEUEVE THEY WILL RECEIVE BENEFITS FOR LIFE. THIS ENCOURAGES MORE 
APPLICATIONS, these LEGAL. SOCIAL AND ECONOMIC ELEMENTS WORKING TOGETHER, HAVE 
CREATED A TREMENDOUS DRAIN ON THE TRUST FUNDS AND BROUGHT THE WHOLE DISABILITY 
PROGRAM TO A QUESTIONABLE LEVEL OF INTEGRITY. 
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Our RECOMMCNDeO souunoN to this financial dilemma, as well as the legal and 
MEDICAL QUANDARY OF DEFINING WHO IS OR ISN’T DISABLED, IS TO RETURN TO A STRICTLY 
MEDICAL MODEL OF DISABILfTY. THE SOCIAL SECURITY ADMINISTRATION HAS SPECIFIC LISTINGS 

OF Impairments whereby an individual who has the described medical condition, or a 

CONDITION EQUALLY SEVERE, IS ALLOWED DISABIUTY BENEFITS. FOR THE MOST PART, THESE 
USTINGS are medically SOUND AND THE SOCIAL SECURRY ADMINISTRATION HAS KEPT THEM UP 
TO DATE TO BE CONSISTENT WRH MEDICAL PRACTICE AND TECHNOLOGY. WE PROPOSE THAT 

Congress re-write the oisAsiLnY law so that indiviouals will be disabled only if they 

MEET OR EQUAL A LISTED IMPAIRMENT. THIS WILL ASSURE THAT THOSE CIRZENS WHO TRULY ARE 
DISABLED WILL RECEIVE A TIMELY DISABILITY DECISION AND WILL ASSURE THE INTEGRITY OF THE 

trust Funds. 
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CALIFORNIA STATE DEPARTMENT OF SOCIAL SERVICES 
TESTIMONY FOR THE COMMITTEE ON WAYS AND MEANS 
SUBCOMMITTEE ON SOCIAL SECURITY 
HEARING ON SOCIAL SECURITY REFORM 

My name is Eloise Anderson and I am the Director of the Califomia Department of Social 
Services (CDSS). The CDSS wishes to express its appreciation for the level of Congressional 
interest being shown for problems and issues in the administration of the Social Security 
Disability Insurance (DI) program. Given the growing number of recipients of Social Security 
disability benefits in California, your interest and concern are welcome and shared by the CDSS. 

We believe that there are several reasons why the percentage of Social Security DI and 
Supplemental Security Income (SSI) disability recipients has far outgrown the general population 
over the past decade. The primary reason that the number of disability awards has increased so 
dramatically is simply that more people are now applying for disability benefits than ten years 
ago. Economic and social changes have induced many able-bodied workers to seek government 
assistance. In addition, the Social Security Administration (SSA) has engaged in aggressive 
outreach programs to educate the public about available services. As a result both select 
populations likely to meet the disability criteria, and the general population are now much more 
aware that financial assistance is available through the SSA an4 hence, ate mote ^t to file. 
Vulnerability of the disability program to abuses, has also adversely impacted wo^oad. For 
example, the subjective criteria for some mental impairments, invite malingering and fiaud. 
Likewise, the SSI childhood disability program does not have controls to assure benefits ate 
expended on disability related needs of the child. Moreover, long-term program benefits have 
been provided to individuals for whom the program was not intended, such as drug and alcohol 
addicts who suffer disability due to their own correctable behavior. Another reason for increased 
number of ^plicants is that many government and private agencies now require their clients to 
first seek alternate funding throu^ federal agencies such as the SSA. Finally, the courts have 
repeatedly rendered legal decisions which have eased the requirements for obtaining and 
continuing to receive disability benefits. Class action court decisions such as Zebley v. Stdltvan, 
Lopez V. Heckler, and Smith v. Sullivan have mandated the readjudication of denied SSA 
disability determinations using less stringent criteria. The end result is that more applicants 
receive disability benefits, while fewer have their awards terminated. 

Because of this extraordinary growth in the disability rolls, it is particularly critical that changes 
be made to assure that only those who meet the disability criteria continue to receive benefits, 
and to assure that highly subjective criteria be made mote objective. To this end, I am pleased to 
present the following suggestions for legislation and other reforms which would place time limits 
on eligibility for benefits, provide mote realistic continuing disability review criteria, and reduce 
the number of DI/SSl disability awards. We are advocating these changes in federal law and 
administrative practices to improve the integrity of the program. 

IMPLEMENT TIME LIMITATIONS ON PAYMENT OF 
SOCIAL SECURITY DISABILITY INSURANCE BENEFITS 

Current federal law provides medical improvement as the test for determining whether a 
disability recipient is still disabled. There is tx> time limit placed on the period that an individual 
may receive benefits. At the time of initial adjudication, a decision is made as to whether the 
individual's medical condition is expected to hrqirove, may possibly inqrrove, or is not expected 
to improve. Federal law requites that a continuing disability review (CDR) be done at least 
every three years for nonpermanent impairments. However, unless a timely CDR is performed, 
the recipient can continue to receive DI/SSI benefits indefinitely despite having an impairment 
that may have improved sufficiently to allow a resumption of substantial work activity. 

Currently, over one-third of all allowed disability claims are based on medical impairments that 
are expected to improve. Yet, because of high workloads as a result of an escalating number of 
initial qrplications and limited funding for staffing, SSA has been unable to process CDRs in a 
timely manner. In 1989, recognizing that state Disabili^ Determination Services did not have 
adequate staff to handle the CDR woikloa4 SSA allocated its limited resources to servicing 
initial disability ^plicants, and placed a moratorium on CDRs. Since that time, as you are 
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aware, only a very limited number of CDRs have been reviewed. Unless an individual reported 
medical improvement or returned to work activity with reported income, disability payments 
would eontinue to be provided. Although SSA has recently resumed CDRs on a limited basis, 
there is a significant backlog of overdue medical reviews. Hence, many individuals continue to 
receive benefits long after their medical conditions have improved sufficiently enough to resume 
worir activity. 

California recommends that time-lmrited benefits be imposed on individuals who have 
impairments that are expected to improve. Time-limited benefits would provide for an automatic 
termination of benefits after a specific time. The duration of entitlement would depend on the 
nature of the mrpairment. SSA already has the structure in place to make such determinations as 
it has developed a list of impairments where medical improvement is expected. These are known 
as "MIE" cases. This measure would significantly decrease the number of beneficiaries who 
continue to receive federal and state monies inappropriately. Also, time-limited benefits would 
allow states such as California to redirect staff fi-om conducting these CDRs to processing initial 
tgtplications. For those beneficiaries who remain impaired after their expected date of medical 
improvement, we recommend that they be given the opportunity to re-file for benefits or submit 
new medical information that confirms their disability is continuing. 

We believe that time-limited benefits will result in better service to the DI/SSI disability 
population by reducing the number of CDRs which must be processed. In addition, individuals 
with temporary rather than life-long impairments will know exactly how long their benefits will 
be available, and will be able to plan for an eventual return to work. 

IMPLEMENT MORE STRINGENT CRITERIA FOR EVALUATING 
SOCIAL SECURITY DI/SSI RECIPIENTS' CONTINUING DISABILfTY 

In 1984, federal law substituted "medical improvement" for "current severity" as the test for 
detennining whether a recipient is still disabled at the time a continuing dis^ility review (CDR) 
is done on his/her case. Under the previous rules, benefits could be ceased if the CDR 
established that the recipient was not currently disabled using the same standards as igiplied to 
initial applications. Under the 1984 implementing regulations, even if it is established that the 
initial disability decision was questionable, we cannot terminate an individual's Social Security 
disability benefits unless there has been medical improvement in the recipient's condition. Thus, 
a person who may have been inappropriately granted eligibility on the basis of a questionable or 
minor impairment, or on the subjective decision of an administrative law judge, can continue to 
receive benefits if that impairment still exists at the time of the CDR. The medical improvement 
review standard (MIRS) has resulted in an inequitable disability standard in which a recipient 
may continue to receive monthly payments for the same impairment that an initial applicant 
would have been denied benefits. 

Before the implementafion of the MIRS, about 35% of CDRs resulted in termination of DI/SSI 
benefits, while currently less than 10% of those who initially qualify are ever removed fiom the 
disability rolls. Once receiving benefits, there is little incentive for recipients to attempt to return 
to substantial work because few are ever terminated. This bas placed an inordinate buMen on 
both the state and federal fimding programs. Hence, California strongly urges Congress to 
establish a modified "current severity" criteria for the evaluation of continuing disability. While 
the MIRS should remain the main criteria for evaluating CDRs, an additional step should be 
included in the review process. We recommend that DI/SSI benefits be termirrated if the 
adjudicative team determines that the initial decision was not supported by objective findings and 
the impairment is not currently severe. 

IMPLEMENT MORE STRINGENT CRITERIA FOR DISABILITY 
BASED ON MENTAL IMPAIRMENT 

In August 1985, the mental impairment criteria in the federal disability regulations were 
liberalized. Ihe intent of the revised regulations was to more realistically reflect the effect of 
fimctional limitations caused by a mental impairment. Unfortunately, the implementation of the 
law has resulted in a subtle shift in reliance fiem objective to subjective evidence. Since that 
time, there has been a significant increase in the number of approved DI/SSI cl aims involving a 
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mental impainnent. In 1993, approximately SO percent of ail approved claims had a mental 
impairment as the primary diagnosis. The more liberalized mental impairment criteria has 
allowed many individuals with mild anxiety or slight behavioral or maladjustment problems to 
become eligible for beneirts. There has also been a substantial increase in Ore incidence of 
individuals faking a psychiatric impairment in order to obtain benefits. As previously indicated, 
it is difiicult to remove such individuals from the disability rolls unless clear medical 
improvement can be documented. 

California recommends that consideration be given to initiating more stringent criteria for 
affective disorders, anxiety-related disorders, and personality disorders. Many individuals with 
such impairments do retain the ability to work, but are not mofivated to seek employment when 
disability benefits can be so easily obtairred. It has also been our expraimice that these type of 
mental conditions can ofren be faked or exaggerated, and diat more olqecdive medical 
information is needed to adequately document dieir severity. Givai the large number of 
disability applicants vdio allege mental irrqrairments, we believe that a mote strict standard will 
significantly reduce the number of questionable allowances. 


SUMMARY 

California urges Congress to support the proposals detailed in fliis statement of testimony. In 

sutmnary, we are proposing the following: 

• Implement time limits on payments of Social Security DI/SSI disability benefits, when 
medical improvement is expected. 

• Implement mote stringent criteria for reevaluating Social Security DI/SSI recipient's 
continuing disability, by allowing for consideration of current severity sdien the original 
determination is not supported by olqective findings 

• Implement more stringent criteria for disability based cm mental impairment 
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STATEMENT OF PAUL S. CARTER 
BOSTON, MA. 


Before the 

SUBCOMMITTEE ON SOCIAL SECURITY 
COMMITTEE ON WAYS AND MEANS 
HOUSE OF REPRESENTATIVES 

Regarding the 

SOCIAL SECURITY DISABILITY PROGRAM 

August 18, 1995 

By way of introduction and disclaimer, I have tieen an Administrative Law Judge with 
the Office of Hearings and Appeals since my appointment in 1990. This letter is sent in 
my individual capacity. The following are my personal beliefs borne of more than 
fifteen years as an attorney devoted to protecting the Constitutional rights of countless 
clients and my experience as an administrative law judge appointed pursuant to 5 
U.S.C. sec 3105. I do not represent the interests of any agency, body or association 
and through these remarks, no representation should be implied or inferred. 

On May 24, 25 and on August 3, this Subcommittee held hearings to consider reforms 
to the process of determining disability under the Social Security Act. I believe that 
the following information would be of use to the Subcommittee and offer it for inclusion 
in the records of the hearing. 

Many of the suggestions that have been advanced to reform the disability 
determination process are worthwhile and if integrated into the current framework of 
APA protected administrative law judge hearings would improve the Social Security 
Administration to the satisfaction ci the taxpayers, the claimants and the Congress. 

This Subcommittee has an established agenda— to find a solution to a disability 
determination process gone haywire. The selection of panelists for the portion of the 
August 3, 1995 hearings set aside to consider "Process Improvements" Is most telling 
and most disturbing. Dr. Glen Fait advocated the removal of administrative law judges 
from the adjudication process and the removal of administrative law judges happened 
to have been the position of the other panelists Louis Enoff and Fred Amer. This 
panel of three spoke as private individuals and did not speak on behalf of SSA; 
yet, each had significant ties to SSA. Further, all who testified happened to share 
identical opinions on the subject matter and they were the only invited guests of the 
Subcommittee on this issue. 

Where were the panels of jurists, academicians and renowned administrative law 
judges’ from within and outside SSA who would have testified that the essence of our 
jurisprudence requires adherence to the Administrative Procedure Act? A short list of 
invited speakers should have included: Hon. Stephen Breyers, United States Supreme 
Court, Hon. John W. Hardwicke, Chief Administrative Law Judge, State of Maryland, 
Hon. Charles N. Bono, Administrative Law Judge, SSA/OHA, Kansas City, Kansas 
and Professor Victor Rosenblum, Northwestern University School of Law, Evanston, 
Illinois. 

The fundamental problem in the disability process exists at the lower levels of 
determination, and not at the hearings and appeals level. It has been the avalanche of 
an unmanageable volume of hearing requests filed by claimants dissatisfied with the 
DDS determinations which has crippled this process. As set forth in the GAO report 
submitted to this Subcommittee on August 3, 1995, the results of an SSA study 
published in 1994 concluded that the ofror rate at DDS was at 29 percent Simply 
by proper evaluation or by obtaining better evidence at the DDS level, the hearing 
requests for this fiscal year could have been reduced by more than 141,000^. 


1 
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Correct the problems at the lower levels and also incorporate the worthwhile 
suggestions of reengineering which will create a more streamlined and efficient 
disability process - one which will utilize the same starxtard of disability required at the 
hearing level, and the number of hearing requests will be reduced to an appropriate 
level. Administrative law judges will continue to conduct APA proceedings in all cases 
where a request for hearing is filed by a daimant This Subcommittee and the 
Country could expect significant improvements without sacrificing procedural due 
process protections. 

Further, grant to administrative law judges the additional powers to order; 
a closure of the record; 
time limited benefits in certain cases; 
a COR that will be carried out as ordered; 

vocational rehabilitation and mandate its compliance as a condition for 
continued benefits; and 

vocational/medical rehabilitation vouchers in lieu of payments to 
claimants in certain cases. 

Reallocate personnel in order to improve significantly the processing time of 
cases without sacrificing the proper processing of cases and issuing of decisions. 

At the hearing level, it is essential to recognize an obvious fact lost on the advocates 
of the hearing officer position proposal; the work product at the hearing level is a legal 
determination, known as a decision. These legal determinations are subject to review 
not only in the United States District Courts, but also, on occasion, before the United 
States Supreme Court. The allocation of staff and resources must support the 
issuance of sound, legally defensible decisions. Those resources should enable an 
administrative law judge to concentrate on the oldest cases awaiting hearing and still 
allow the Office of Hearings and Appeals to manage the volume of appeals. 

In time, with the expected rate of attrition in the administrative law judge corps which 
reduction would coincide with the anticipated reduction of hearing requests after 
reeingeering is fully implemented, a corps of administrative law judges of 
approximately 500, exclusive of supervisors would be needed. The point of this 
proposal Is that this process will continue to ensure APA protections for the claimants 
and the interests of the trust fund. Further, this proposal provides for rnsmy of the 
advancements recommended by reeingeering and recognizes one of the accepted 
principals of the reengineering team-that APA administrative law judge hearings 
would be preserved. 

After all, the underpinning of our system of justice, including administrative 
adjudication is the country's confidence in the judicial process. 

Regardless of the end result of these hearings the bottom line to any proposal is 
whether or not it will undermine the appeararK» of Witness in administrative 
proceedings and the judicial acceptarK» of the results of these proceedings. 

Does anyone seriously think that a claimant facing the massive bureaucracy and 
denied benefits will find comfort in the krxiwledge thd an “ ombudsman. "^ controlled 
and directed by the agency, is looking after his/ her interests? Does anyone 


seriously argue that the courts will accept the results of these proposed 
proceedings? 
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No matter how well intentioned the prior testimony and the narrow scope of these 
hearings, these are disturbing developments that suggest the rights of claimants to 
due process protections under the Administrative Procedure Act are in jeopardy. Now, 
proponents support the abandonment of hearings before APA protected 
administrative law judges in favor of an agency CTafted process utilizing hearing 
officers who will be subject to the total control and direction of the agency. I am very 
concerned that this proposal will violate the rights of countless claimants and do 
irreparable harm to our system of administrative adjudication. I urge that the 
protections afforded to claimants through an APA protected administrative law judge 
hearing be preserved as inviolate. 

To assist this Subcommittee, I would suggest that two additional days of hearings be 
set aside for the purpose of taking testimony in support of continuation of the claimants 
rights to hearings before APA protected administrative law judges at SSA. 


Respectfully Submitted, 
Paul S. Carter 


1 . In May, 1 995, this Committee heard testimony from an Officer of the Association of 
Administrative law Judges at SSA. It is estimated that dues paying membership in this 
Association accounts for less than one half of all SSA administrative law judges. After 
its initial reengineering position paper was filed in 1 994, in my view, it has played no 
meaningful role on behalf of SSA judges with respect to the issues affecting their 
authority and ability to conduct APA protected hearings in the future. In short, the 
Association no longer represents the interests of this judge or the majority of judges 
with whom I am in contact. For these reasons, it is respectfully submitted that the 
inclusion of an Association judge on one panel does not satisfy the need to take 
testimony from the administrative judiciary. 

2. based upon a pending workload of 488,000 requests for hearing as of October 1, 1994. See: 
Disability Process Retksign: Next Steps in Implemeniation, HHS/SSA, November, 1994, p. 35. 

3. Testimony of Louis Enoff, August 3, 1995. 
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STATEMENT OF CONSORTIUM FOR CITIZENS WITH DISABILITIES 
SOCIAL SECURITY TASK FORCE 

Introduction 

The Consortium for Citizens with Disabilities (CCD) is a working coalition of approximately 
1 00 national consumer, service provider, parent and professional organizations that advocate on 
behalf of people with disabilities and their families. The work of the Consortium is conducted 
by task forces in various policy areas such as health care, telecommunications, education, 
employment, technology, housing, civil rights, social security, taxes, transportation, and budget 
and appropriations. 

In developing policy recommendations to assist the Congress and the executive and independent 
agencies, CCD is committed to the full inclusion, independence, empowerment and integration 
of individuals with disabilities in every area of our society. As a guiding element in 
development of national policy, attention to these principles means a better society for all. The 
following testimony is submitted on behalf of the CCD Task Force on Social Security. 

Several issues have been raised at hearings throughout the first session of this Congress which 
are of grave concern to the Task Force. The substantial policy shifts surfacing through the 
proposals for time-limited benefits and changes to the adjudication process — especially closing 
the record — are of primary concern. 

When Social Security is considered "off the table" in the budget cutting decisions, people 
generally consider all Title II programs to be included in that category. The disability programs 
are as much a part of the earned insurance benefit as the retirement program. Furthemiore, 
beneficiaries with disabilities receive benefits based on various categories of eligibility: as 
insured workers based on their own work history and as dependents or survivors of insured 
workers are who retired, disabled, or deceased. (Many are adults who were disabled during 
childhood and are eligible based on their parents’ work history.) Retired people and working 
people believe that they are protecting their family members as well as themselves through their 
payments into the FICA system. Reducing program costs by establishing time-limited benefits 
or eliminating access to redress for grievances substantially alters the basic insurance contract 
with the public. 

Closing the record early in the adjudication process will have devastating long-term effects. 
Ensuring that claimants are protected from administrative errors in the determination process and 
continue to have the right to appeal an inappropriate decision is paramount to maintaining 
confidence that the system will work for them and not against them. Currently, many aspects of 
the evidence collection process are outside of the control of the applicant. For example, SSA 
does not always request the appropriate information necessary to process the claim correctly or 
in a timely manner. The current “re-engineering” process does not appear to eliminate this basic 
problem. Until all aspects of evidence collection in the determination process have been 
improved — and proven accurate and effective — closing the record will harm the applicant. 

One immediate result will be a substantial increase in the number of individuals appealing to 
Members of Congress for assistance in getting their claims approved or filing new applications. 
Such a change will benefit neither claimants nor the process. 

Several Members have indicated concern about the small number of people with disabilities who 
leave the rolls to enter the workforce. Unemployment among working-age persons with 
disabilities is due to a combination of factors, not the least of which is the impact of the 
impairment on the individual’s physical or mental capacity to work. Other factors include lack 
of health care coverage, lack of long-term supports for people with severe disabilities, the 
inability of some to work at a fully self-supporting level, and a continuing misconception that 
people with disabilities cannot work. The lack of easily accessible, reliable, and affordable 
housing and public transportation are also contributing factors. All of these factors must be 
addressed in constructing a system which would assist those people with disabilities who may be 
able to transition into the workforce and achieve a greater degree economic self-sufficiency. 
Some individuals with disabilities will never be able to make the transition to full economic self- 
sufficiency. Congress must be careful to ensure that these individuals are not punished by the 
system. 
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A variety of critical supports and work incentives must be created and maintained to enable 
persons who can transition to self-sufficiency to do so. Such a transition package requires 
extending health eare coverage to working individuals with disabilities, establishing wage 
supports to raise net income, providing access to personal assistance services and assistive 
technology. Maintaining a leliable system to ensure that those individuals who make the attempt 
but do not attain self-suffteiency are not abandoned to the streets is critical for the suceess of the 
program. Overhauling the current Beneficiary Rehabilitation Program is also required to make 
such a transition feasible. 


Time-Limited Benefits 

The implementation of time-limited benefits was discussed in the August 3rd hearing of the 
Committee of Ways and Means Subcommittee on Soeial Security. We strongly oppose the 
implementation of time-limited benefits which, as we understand they are currently being 
discussed, would only exacerbate existing problems in the system and have potentially serious 
consequences for many individuals with disabilities. 

• We believe that time-limited benefits will merely shift responsibility from the 
Congress and SSA onto the shoulders of the beneficiary or applicant for disability 
insurance. 

Time-limited benefits are an inappropriate response to the failure of the Social Security 
Administration to properly conduct continuing disability reviews (CDRs) over the last 
several years. For years, we have urged the Administration to request and the Congress 
to appropriate adequate funds to address SSA’s massive backlog in disability 
applications. The failure to conduct an adequate number of CDRs is one of the results of 
inadequate funding for administrative overhead. Neither SSA — through current or past 
Administrations — nor the Congress have placed enough priority on a proper and timely 
review of beneficiaries when improvement in their conditions was possible. To now shift 
the burden to beneficiaries through a time-limited approach is not only unfair, it is 
unconscionable. Essentially it boils down to beneficiaries bearing the burden re-proving 
their cases every so-many years in an atmosphere of continued staffing declines in an 
agency that cannot even meet its current workload. We predict that Congressional 
offices will be flooded again, as in the early 1980s, with constituent requests for help or 
calls of desperation. We believe that the costs of a properly administered CDR process 
would be far less than the costs of periodic recurring reapplications, both in actual dollars 
and in public perception of the program. 

• A time-limited benefits approach is likely to greatly increase administrative costs. 

As mentioned above, when a significant proportion of the beneficiary population, through 
the need for on-going support and the inability to become self-supporting, is forced to 
reapply periodieally for eligibility, the administrative workload will increase 
significantly. In addition, there is a risk that there will be an increased number of initial 
applications (not necessarily increased awards) due to a new public perception of 
"temporary disability benefits". While a new approach to “temporary disability” is not 
inherently undesirable, it should be understood that the creation of this new concept and 
the resulting number of applications to be developed and decided could adversely impact 
already strained administrative resources. 

• There is no known method for accurately predicting who, based solely on their 
underlying condition or impairment, will be capable of working at a self-supporting 
ievel. 

Although extensive research has been conducted, it has not produced reliable predictors 
of the effects of various disabilities on an individual’s ability to work at a self-supporting 
level. To institute a system of time-limited benefits on the basis of the underlying 
condition or impairment would, therefore, be arbitrary. Numerous questions and 
obstaeles to this approach present themselves: what criteria would be used to estaolish 
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the time-limited conditions; who would develop such criteria; who would make the 
decision; would the decision be appealable; what impact would appeals have on the 
federal court system; how could individual variances be factored in; on what medical, 
vocational, and/or scientific basis would this whole system rest? 

• The negative effects of such an arbitrary approach would be further exacerbated by 
the disincentive to attempt work which we believe would be inherent in such an 
approach. 

Although we believe that the current "work incentives" in Title II need extensive 
improvement, at least the 9-month trial work period and extended period of eligibility 
provide some opportunity for people who are severely impaired to attempt to w'ork 
despite those impairments. Many find that, because of their impairments, they cannot 
manage self-support and continue to need the on-going support of the cash benefits of the 
disability insurance program and the medical coverage of Medicare, Those who do 
manage self-support can successfully leave the disability insurance (DI) rolls. In a 
time-limited benefits approach, those who have long-term or life-long disabilities will be 
further discouraged from attempting work because the consequences of failure in an 
attempt at self-support may be that much greater. 

Proposed Changes in the Appeals Process 

Several changes to the appeals process have been raised by these hearings — including closing 
the record and a new process for hearings and appeals. 

Closing the Record to New Evidence 

We agree that claimants should be strongly encouraged to submit evidence as early in the 
process as possible. The benefit is obvious: the earlier a claim is adequately developed, the 
earlier it can be approved and the earlier payment can begin. Past efforts to close the record to 
new evidence have failed. Both Congress and SSA have recognized that such proposals are 
neither beneficial to claimants nor administratively efficient for the agency. 

Despite the obvious benefit to claimants, the fact that early submission of evidence does not 
occur more frequently indicates that factors beyond the claimant's control contribute to this 
problem. In attempting to find a solution. Congress should be careful not to make the process 
less "user-friendly" or more problematic for SSA. 

There are several reasons why closing the record is not beneficial to claimants. 

1. Conditions CHANGE 

Most medical conditions change over time: they may worsen or improve, diagnoses may 
change, or the diagnosis may become more finely tuned after further testing or 
assessment. Individuals may undergo new treatment or procedures which affect their 
disability(ies). They may be hospitalized or referred to different specialists. Some 
conditions, such as multiple sclerosis, may take longer to diagnose. Some claimants may 
also mischaracterize their own impairments, either because they are in denial or lack 
judgment or understanding about their illness. 

By their nature, these claims are not static and a finite set of medical evidence does not 
exist. If the record is closed, individuals will be forced to file new applications merely to 
have new evidence reviewed, such as reports from a recent hospitalization or a report 
which finally assesses and diagnoses a condition. Closing the record to such evidence 
does not serve either the claimant or the agency well. 

2. Ability to submit evidence not in claimants’ control 

Claimants always benefit by submitting evidence as soon as possible. However, there are 
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many reasons why they are unable to do so and for which they are not at fault. Closing 
the record punishes them for factors beyond their control, including; 

• Disability Determination Service examiners fail to obtain necessary and relevant 
evidence.' 

• Neither SSA nor DDS explain to the individual what evidence is important and 
necessary for adjudication of the claim. 

• Claimants are unable to obtain medical records either due to cost or because state 
laws prevent them from directly obtaining their own medical records. 

• Medical providers, especially treating sources, receive no explanation from SSA 
or DDS about the disability standard and are not asked for evidence relevant to 
the claim. 

• Medical providers delay or refuse to submit evidence. 

So that claimants are not wrongly penalized for events beyond their control, the current 
system provides a proeess to submit new evidence if certain conditions are met. This 
exception should not be eliminated in the name of streamlining the system. 

3. The process should remain informal 

For decades. Congress and the United States Supreme Court have recognized that the 
infonnality of SSA's process is a critical aspect of the program. Imposing a time limit to 
submit evidence and then closing the record is inconsistent with the legislative intent to 
keep the process informal and with the philosophy of the program. 

The value of keeping the process informal should not be underestimated: it encourages 
individuals to supply information, often regarding the most private aspects of their lives. 
The emphasis on informality also has kept the process understandable to the lay person 
and not strict in tone or operation. SSA should be encouraged to work with claimants to 
obtain necessary evidence and more fully develop the claim at an earlier point. 

Additionally, closing the record will not improve the process from an administrative perspective. 
As mentioned above, a claimant will be require to file a new application merely to have new 
evidence considered, even though it was relevant to the recent, prior claim. As a result, SSA can 
expect to handle more applications, unnecessarily clogging the front end of the process. Further, 
there will be more administrative costs for SSA since the cost of handling a new application is 
higher than reviewing new evidence in the context of a pending claim. 

Hearings and Appeals 

In addition to the issue of closing the record, the nature of the entire appeals process has been 
called into question by this hearing. While we agree that the appeals proeess should be 
shortened by eliminating certain levels of review, primarily reconsideration and modification 
review by the Appeals Council, two fundamental requirements for the hearing process must be 
retained: 

I. There should be a hearing before an independent decision maker, i.e., an 
administrative law judge (ALJ). 

In conirast to the GAO's statement in its written testimony (p. 12), the ALJ hearing is not 


'The GAO's written testimony for this hearing (p. 9) notes that a significant number of ALJ 
reversals are caused by DDS errors. According to a 1 994 SSA study, about 29% of 
reconsideration denials appealed to ALJs either should have been decided differently or better 
evidence should have been obtained. 
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intended to be an appellate review. Rather, it provides the right to a full and fair hearing by an 
independent decision maker who provides impartial fact-finding and adjudication, free from 
agency coercion or influence. A flindamental principle of this right is the opportunity to present 
new evidence in person to the AU and to receive a decision from the ALJ based on all available 
evidence 

II. Judicial review should remain in the regular federal court system. 

As described below, both individual claimants and the system benefit from the regular federal 
courts hearing social security cases. Given the wide variety of cases they adjudicate, federal 
courts have a broad background against which to measure the reasonableness of SSA's practices. 

Reasons given for establishing a Social Security Court include creating a uniform body of case 
law and guaranteeing that the claims of similarly situated claimants are treated without regional 
disparity. Creation of a Social Security Court is not the most effective, efficient, or fair manner 
in which to accomplish these goals. 

Intervention by the federal courts has played and continues to play a vital role in protecting the 
rights of claimants. The courts have halted illegal practices by SSA and have provided standards 
and guidance in instances in which the Agency has failed to articulate clear policies. The current 
federal court system has contributed to national uniformity. The process of federal court review 
has not led to significant regional variation. In general, the courts have reached agreement on 
core issues concerning SSA programs. As a result, extensive circuit case law has provided 
guidance to SS.A in developing uniform standards. Two examples in major areas include: 1 ) 
rules describing the weight to be given all medical evidence, including reports from treating 
physicians; and 2) rales to evaluate subjective symptoms, including pain. 

The courts should be readily accessible to all citizens, and should allow everyone, including 
people who are poor, disabled, or elderly, an equal opportunity to be heard by judges of the high 
caliber we expect. A Social Security Court would relegate social security claimants to second- 
class citizenship in the federal system. 

Further, a Social Security Court located in Washington, DC, would severely limit access to the 
court for those who most need it — people who are disabled or elderly and who have limited 
financial means. Currently, claimants and their lawyers have relatively easy access to the federal 
courts and unrepresented individuals are able to file appeals without the assistance of counsel. If 
Social Security courts were not located in as many locations as the federal district courts, many 
people would be unable to appear in court because of distance and the cost of travel. Tliese 
individuals would likely feel that the system had utterly &iled to provide a fair opportunity for 
review. In light of geographical distances and high caseloads, the court might be forced to 
forego oral argument altogether, as has been the case with the Appeals Council. 

There are high financial and administrative costs in creating the court. The court would involve 
expenditures forjudges, staff, courthouse space, etc. The financial cost of creating the court 
must be weighed against the questionable effectiveness of the court to achieve its stated 
objective, especially given the limited resources available. 

Necessary Work-Related Improvements 

Enabling individuals to overcome the economic disincentives inherent in the current system 
requires the establishment of a floor for net income that enables those individuals to survive. 

The current structure punishes rather than rewards people with disabilities who attempt to leave 
entitlement programs for employment. The system, except for some critieal — but underutilized 
— work incentives in the SSI program, essentially eliminates eligibility for both cash and 
non-cash benefits (health care) before the individual can earn a living wage. This total loss of 
support, well-known by people with disabilities as “the earnings cliff', is viewed as the greatest 
work disincentive. 

This structure forces people to choose between taking employment that typieally does not even 
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cover basic necessities (food, clothing, shelter) and does not provide health care coverage (much 
less disability-specific medical expenses) versus remaining on the disability insurance and 
related programs. Through SSDl, they receive some cash assistance and vitally needed medical 
coverage. Given the on-going need for such health care and income assistance, many people 
with disabilities are trapped in endless unemployment and poverty. 

To eliminate the disincentives to work, there are several areas in which Title 11 could be 
amended to increase the number of people who achieve the transition from program benefits to 
self-sufficiency. These foundational elements (discussed further below) are: 

• maintaining security in the system, 

• extending health care coverage to working individuals with disabilities, 

• establishing wage supports to raise net income, 

• adjusting the Substantial Gainfiil Activity (SGA) level, 

• providing tax assistance for personal assistance services and assistive technology, and 

• providing tax incentives for employers of all sizes. 

Additionally, delivering services to enable an increased number of individuals with disabilities to 
transition from program benefits to self-sufficiency requires the overhaul of the current 
Beneficiary Rehabilitation Program. 

Overhauling the Beneficiary Rehabilitation Program 

We propose two initiatives which may enable some individuals to enter the workforce: I ) allow 
direct contracting by SSA to any public or private provider of rehabilitation services selected by 
the consumer; and 2) modify the existing outcome-based system to provide two options: 
reimbursement based on milestones or reimbursement based on a risk/reward system. 

1. Direct contracting with consumer selected rehabilitation providers. 

People with disabilities who are SSDl beneficiaries and consumers of vocational 
rehabilitation and placement services have no choice in the providers of their services. 
SSA refers consumers to a state vocational rehabilitation (VR) agency which may 
provide or contract for the provision of rehabilitation services. Consumers who are not 
accepted for services or who determine that they are not receiving appropriate or quality 
services generally have no recourse other than to purchase services themselves from 
private vendors. Given the cost of private services and the limited financial resources of 
most consumers, this is an option few can afford. 

Active participation in rehabilitation increases the chances of a successful outcome, in 
this instance a successful return to work that could end reliance on cash assistance. 
Enabling consumers to choose their rehabilitation providers gives the individual a sense 
of ownership in the process. Given the diversity of individuals with disabilities and their 
individual needs, it would be much more produetive to utilize the vast capacity of the 
private rehabilitation service providers available throughout the nation to assist SSDl 
beneficiaries to return to work. 

2. Reimbursement based on milestones or on a risk/reward system. 

There is tremendous potential for reduction of dependency and cost savings that is not 
being realized, because so few SSDl beneficiaries receive effective vocational 
rehabilitation services. 

The present authority for delivery of rehabilitation services under the Social Security Act 
is inadequate for two reasons. First, all services are provided through referrals from state 
DDSs to the vocational rehabilitation (VR) agencies (discussed above). Second, the 
state VR agency is reimbursed for services only when the SSDl beneficiary receiving 
such services is placed in a job, earns more than the SGA rate and does so for more than 
the trial work period. 
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We believe that in certain situations, the number of SSDI beneficiaries returning to woric 
can be expanded with a net savings in cost. This can be accomplished through a 
combination of providing direct referral to rehabilitation providers and basing payment 
for services on milestones which may lead to employment and savings to the 
government. (If a beneficiary begins or returns to work and stops receiving cash 
assistance, there is a savings to the government.) Basing payment on savings to the 
government can be done in two ways: a milestone reimbursement system, or a pure 
risk/reward system. We recommend that Congress direct SSA to develop and implement 
both payment system options. 

A milestone reimbursement system pays providers only upon achievement of milestones, 
or goals, in a written rehabilitation plan that is agreed to by the provider and the 
consumer. Although plans would be individualized to the consumer’s skills, talents, 
interests, and needs, plans would contain at least four employment-related milestones. 
These milestones would include: 1) an initial assessment and plan development; 2) 
acquisition of job skills and related competencies; 3) job placement; and, 4) completion 
of nine months at SGA and departure from cash assistance. Providers would receive a 
partial payment at the successful completion of each milestone. Additionally, an 
incentive payment at completion of SGA of a percentage of savings to the government 
may be made to the provider as an incentive to assist the individual to remain employed. 
Although these programs may not furnish adequate reimbursement for all providers to 
supply training and develop the system of supports necessary to move the people with 
disabilities served into the workforce, they will be a significant step toward employment 
for some persons with disabilities. 

A risk/reward system would operate by providing for direct referral of beneficiaries to 
rehabilitation providers. Payment to such providers would be based on savings to the 
trust fund, as such savings accrue. Providers would bear the risk for the effectiveness of 
services, and be compensated on savings to the trust fund, rather than cost of services. 
This can be achieved by providing payments for services when a beneficiary leaves the 
rolls which continue as long as the beneficiary is employed and does not return to the 
income support rolls. Payment should be based on a percentage of the cash assistance 
that would otherwise be paid to the individual. Tliere would be an incentive to provide 
continuing assistance to beneficiaries, since payment to the provider would continue only 
as long as the beneficiaiy stayed off the income support rolls. This approach is a win- 
win-win situation — for the beneficiary, the rehabilitation provider, and certainly the 
taxpayer. Again, this approach will not work for all, but could be significant in serving 
some people with disabilities. 

Other Critical Work Supports and Incentives 

Maintain Security in the System 

The disability insurance system should address the unique needs of workers with disabilities 
who, due to the nature of their disability or the effects of aging with a disability, are unable to 
work continuously. Further, individuals with disabilities occasionally experience acute episodes 
or the onset of secondary disabilities that require them to leave the workforce for the period of 
time necessary to alleviate or adjust to these conditions. Many others may work full-time to their 
maximum capacity and still not be capable of earning the minimum wage or supporting 
themselves. The creation of quick access for a return to benefits is imperative to the success of 
individuals attempting to make the transition who may need intermittent, or a reduced level of, 
on-going support. 

Cash assistance and medical benefits should be continued for individuals with disabilities, who, 
due to the nature of their disabilities, can woric only minimally, intermittently, or not at all. 
Modifying the standards of eligibility to take into account the nature of relapsing/remitting 
diseases such as multiple sclerosis (and other relapsing/remitting conditions such as some forms 
of mental illness) would enhance the ability of individuals vrith disabilities to take the risk of 
entering the workforce. All individuals should be encouraged to attempt to return to work. 
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regardless of disability, without the fear of losing financial and medical support if the attempt is 
unsuccessful due to a recurrence or worsening of their condition. 

Health Care Coverage 

Lack of health care coverage serves to create a substantial barrier to taxpayer status for 
individuals who have difficulty finding affordable health insurance. Numerous studies have 
documented the fear beneficiaries and recipients have about leaving SSDI because they either 
cannot afford or find health insurance or employment that offers adequate health insurance. 
Extending health care coverage, or allowing disabled workers to “buy-into” health care coverage 
by paying required premiums and deductibles on an income-based sliding scale, will ultimately 
save money by removing the risk of loss of health insurance and providing an incentive to reduce 
reliance on cash assistance, enabling these individuals to become taxpayers. 

Individuals with disabilities should be allowed to buy into Medicare, Medicaid, or the Federal 
Employee Health Benefit Plan (FEHBP) on an income-based sliding scale. The current 
Medicare buy-in should be simplified and adjusted as necessary to provide greater access. The 
scale should adjust for the extraordinary expenses related to disability for the individual with a 
disability or for the household in which the individual with a disability resides. Deductibles and 
co-payments may be used to reduce costs and control utilization. 

Wage Supports and Work Incentives 

Individuals with disabilities may incur substantial expenses in the conduct of their everyday lives 
as they try to learn, work, recreate, and live in the community. The cost of personal assistance to 
enable individuals with severe disabilities to work can be a barrier to employment, as individuals 
with disabilities often do not earn enough in wages to afford to pay for personal assistance in 
addition to a rent or mortgage, utilities, food, and related life expenses. Other examples of 
extraordinary expenses include the cost of accessibility modifications such as a wheelchair lift 
for a van or hand controls for a car; a wheelchair ramp or alternative signaling device for an 
accessible home; or medications and medical supplies. There may be major expenses for 
assistive technology, including wheelchairs, hearing aids, animal companions, computers, 
augmentative communications devices and the training and maintenance costs of the equipment. 
Even if health care coverage is available, extraordinary health care expenses must be taken into 
account. Not the least of these extraordinary expenses is for health specialists and services 
above and beyond the typical health expenses incurred by the average person. All of these 
expenses' conspire to trap individuals with disabilities in a cycle of poverty. 

For some, tax relief to level the economic playing field would assist them in going to work and 
becoming self-supporting. The Earned Income Tax Credit should be extended so that it helps 
bridge the gap between the SGA level and a minimum income level for low-income workers 
with disabilities. The present SGA level for non-blind beneficiaries is $500 per month, or 
$6,000 per year — less than the Federal poverty level. It is impossible for an individual with a 
severe disability to live on this level of income, especially given the often extraordinary 
expenses of living with a disability. 

Substantial Gainful Activity 

If the SGA level is to remain an integral part of the disability determination process, it should at 
least reflect the inflation which has affected every other aspect of our society. We recommend 
that, as an interim step, the SGA level for non-blind people with disabilities be increased in fiscal 
year 1 996 to a rate equivalent to the average monthly cash payment — $630 — received by 
SSDI beneficiaries. We further propose that the non-blind SGA level be increased incrementally 
over a five-year period to the level established by law for people who are blind. Further, it 
should be indexed to the cost-of-living annually. 

We believe, if the present system is maintained, it should be modified. Work incentives should 
reward rather than punish people who attempt to work. There should be a transitioning into 
self-support on a gradual slope of decreasing benefits. We recommend the program be 
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hiring people with disabilities. 


Conclusion 

We appreciate this opportunity to submit testimony for the Subcommittee’s consideration. These 
are very important issues for people with disabilities. We look forward to continuing working 
with Subcommittee Members and staff. If you have any questions, please contact one of the 
Social Security Task Force co-chairs: Marty Ford, The Arc, (202) 785-3388; Doris Lentz, 
Paralyzed Veterans of America, (202) 416-7707; or Tony Young, American Rehabilitation 
Association, (703) 716-4064. 

On Behalf of the Listed Members of the CCD Task Force on Social Security: 

American Association on Mental Retardation 
American Council of the Blind 

American Network of Community Options and Resources 
American Rehabilitation Association 
The Arc 

Bazelon Center for Mental Health Law 
Justice for All 

National Association of Developmental Disabilities Councils 

National Association of Medical Equipment Services 

National Industries for the Blind 

National Mental Health Association 

National Easter Seal Society 

National Multiple Sclerosis Society 

Paralyzed Veterans of America 

Spina Bifida Association of America 

United Cerebral Palsy Associations, Inc. 
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Mr. Philip D. Mosely 
Chief of Staff 

Committee on Ways and Means June 2, 1995 

U.S. House of Representatives 

1102 Longworth House Office Building 

Washington, D. c. 10515 


Re: Recent Hearings on Social Security Disability Issues 
Dear Mr. Mosely; 


I learned of the recent hearings (May 25) after the fact. I wish 
raise an issue which was not directly, to my knowledge, 
addressed at the recent hearings. 


I have been an Administrative Law Judge with the Social Security 
Administration for seven years. Before taking this position, I was 
years a Member (now called Administrative Appeals Judge) 
of the Social Security Administration's Appeals Council. Before 
that, I was a trial attorney for ten years in the Office of the 
General Counsel, Social Security Division, Department of Health and 
Human Services. Since 1972, I have been involved in the 

adjudication and litigation of claims for Social Security 
disability in both the administrative process and in litigation in 
the Federal District Courts and Courts of Appeals. 


It appears to me that among the issues Congress should address is 
the issue of the redefinition of "disability" itself. I have 
enclosed a copy of an article in the American Bar Association's 
Judges Journal which discusses this issue at length. I hope 
someone will take the time to examine the issues raised therein. 
Your attention is particularly drawn to the section on the 
evolution of disability law, beginning at page eight, and to the 
dismaying statistics at footnote 5, page 46. The disability rolls 
have increased ten-fold in 30 years. The reason for this is 
liberalization of the definition of disability, primarily by the 


courts have taken what was once a system based on objective 
evidence, and, contrary to original Congressional intent, made the 
• PJ^^ram essentially one of subjective perception of disability, 
rae Social Security Administration has failed to maintain the 
integrity of Congress' original intent, by failing to litigate 
.fallacious court decisions, and Congress, since the 1984 
toendments, has failed to address itself to this important issue. 
See Pub.L. No. 98-460, section 3(a)(3), 98 Stat. 1799-1800 (1984). 
The 1984 effort succumbed to inattention due to a "sunset" 
provision, and was turned completely on its head in judicial 
interpretation. See, Bunnell v. Sullivan . 947 F.2d 341 (9 Cir. , 
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The practical effect of the courts' expansive interpretation of 
"disability" has been to place a burden of disproving disability 
on the government. Over time, because the courts have been so 
re6eptive to expansive interpretation of the "substantial evidence 
rule," and have constantly changed technical requirements for 
sustaining a denial, the federal court dockets have exploded, as 
have the processing burdens at all levels of the administrative 
process. Congress needs to reassess this issue and exercise more 
meaningful oversight. 

Thank you for your consideration. 


Sincerely 

( 

Verrell L. 


Enclosure 


yours, . 

Dethlof f ' 
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SSA Disability 
Adjudication 
in Crisis! 

Since 1989, the number Sodal Sectnity 
disability claimants has junqied by 40 per- 
cent, 2,5 million to 33 million eadt 
year. Over the next toee years, tihe Social 
Security Administraticn’s OfiBce cf Hear- 
ings and i^^)eals projects more dian 
500,000 additional requests for heatings per 
year. Iheie is currently pending a sev^ 
hundred thousand-case backlog,' wifo an av- 
oage actuarial value $90,000 per case. 
Ihe total amount at issue before the judges 
amounts to $40 to 50 Union, with scxne 
sources now estimating that the Disutility 
Trust Fund will be exhausted within five 
years. The problems ate dire and immediate. 

Many of the difficulties wifli the disaWlity 
benefits adjudicaticHi system ate sdf-made. 
Fot exan^le, adminktative law judges 
ovatum 75 to 80 pocent of the claitns that 
ate ^tpealed because different standards ate 
used at the initial level and at the ^tpeals 
level, which makes no soise. To sdve these 
problems, the JAD’s National Conference of 
Administtative Law Judges is recommend- 
ing a major ovobaul of the SSA adjudica- 
tion system and believes that the time is tqte 
for these tecommoidations to be imple- 
mented. 

It is not tiie purpose of the fedlowing pro- 
posals to fix blame for the problans now 
facing the disaWlity program. Though a Ws- 

By Christine M. Moore 


torical review is essential to understanding 
bow tile system became what it is and to 
making teccanmendations for reform, we 
recognize tiiat virtually everyone within tiie 
Social Security Administration, fnxn judges 
to iqrper managemait to disability claims 
examiners to quality control poscxinel, is 
dismayed and fiustrated by a system that 
seems to oeate obstacles to delivoing the 
very savice tiie system is charged to deliva. 
Our purpose is to suggest reform rather than 
assign responsibility. 

What follows ate the rqxat and recom- 
mendaticns of the Healtir and Benefits 
Qanmittee of tiie Naticaial Crmfetence of 
Administrative Law Judges, which were 
adc^rted Ity the Conference at its nrictyear 
meeting in Kansas City, Missouri, Fa»uaty 
5, 1994. These teccxtraiendaticm also have 
been approved by the board of directcxs of 
tiie Association of Administtative Law 
Judges, Inc. — a recognized fxofessiOTal as- 
sociation of Social Security administtative 
law judges — and were forwarded to SSA^ 
The nqxxt is cunwrtiy under consideration 
by the ABA’s Judicial Administration Di- 
viskm. 

The cMnmittee’s rxigmal missicm was 
“revamping of disability adjudicatiwi fi»m 
top to bottora” The committee was careful 
to maintain an ap{xtpriate neutral posture on 
matters beyond its purview and chose not to 
tecommoid changes in the substantive 
law — wh^her established by case law, stat- 
ute, or r^ulaticxi — because to do so would 
be inconsistait witii our positions as neutral 
arbiters <rf the law. 

NATURE OF THE PROBLEM 

Social Security administrative law judges 
are part cf a larger syston caught tq> in a 
vcdume vortex that threatens to overwhelm 
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each public savant woridng in ft. These 
cases are decided initiany by the agency 
and, if denied, that t^ipealed to administra- 
tive law judges. ViTtft the OfBce of Hearings 
and Appeals of die Social Security Admin- 
istiatian projecting more than 500,000 ad- 
diticHial requests fa bearing pa year for die 
next three yeais, die admin^tradve ^ipeals 
level will continue to fall furdia behind 

Although die most immediate visible 
problem is die backlog, there are numoous 
underiying systemic problems diat have cre- 
ated the cunent inpasse and contributed to 
diat backlog: 

Fiist, the agoicy and its administrative 
law judges wok toward different, though 
entirely legitimate, goals in attenqiting to 
serve die public. Howeva, die means by 
which they sedc to achieve those goals coi- 
flict, and die result is that the agency and 
judges oftoi weak at cross-puiposes. The 
administrative law jialges are cunendy ad- 
judicating cases tqxm legal standards that 
have not been incoporated into die proce- 
dures used by die agoicy in deciding cases 
at die initial and reconsidaation levels. The 
facts suggest diat the agoicy is doing so in 
an effort to “protect” the disabili^ Oust 
fund fitan die develc^g law by two pri- 
maiy means: (1) laigely ignoring or paying 
only lip sovice to seleo legal standards at 
the initial and reconsideratim doomina- 
ticHis; and (2) failing to fund die eaily de- 
termination levels so diat adequate devel- 
opmoit and assessment of die evidence, and 
training of perscxinel, can be done. 

The result is diat many odiowise legiti- 
mate claims are denied at die agency level 
and “washed out” because many d^inants 
are discouraged and confused and drop out 
of the syston radio than ^ipeaL This le- 
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Christiiie ML Mtoore 
U an administrative law 
judge for the Department 
of Labor in Washingt^ D.C» 
and a former ALI with SSA*s 
Office of Hearings and Appeals* 


suits, in turn, in something quite diffnent form a true 
^ipeUate system, where the same standards at all 
levels. 

Cases that are appealed to foe administrative law 
judge level are poorly developed, developed inconds- 
lently throughout the nation, and “dun^wd” at foe jud^ 
level, wi^re foe Office of Hearings Appeals must 
sort foem out. The primary responsibiliQr of foe admin- 
istrative law judges is to ^ly legal requirements tt> 
each and every case to ensure due process to each aod 
every claimant. Judges grant benefits to stxnewhere be- 
tween 70 and 80 percent of the claimants whose appli- 
cations have been denied by foe agency previously. We 
are unaware of any other appellate system in the worid 
in which there is such a discrepancy between d^ermi- 
nadons at the Hrst decision-nuddng level and the levd 
at which an impardal fact finder becomes invcdvecL The 
reasons for this disparity must be examined and reme- 
died. 

Second, the SSA judges are tasked with respoosilnli- 


des that do not belcmg in a judicial function. Worse, they 
are tasked to do them without adequate tescMirces or 
means to tap the resources of the agency. In addition, 
foere is SnaA-giiate cootToI ovcT the timeless and qual- 
ity the available infxmation (which comes largely 
from claimants’ attorneys). Jwiges throughout the coun- 
try ate frustrated with their iiufoiliy to “get at” the ev- 
idence they need and to access resources (particularly 
persoimel) so that foe job gets done property. 

Third, the erosi<» of foe “substantial evidence” rule, 
along with foe open record approach and lack of finality 
in tile system, mgans that cases are adjudicated time and 
time agaiiL Many cases are remanded because an Ap- 
peals Council member or staff person disagrees with the 
judge’s factual decisioiL This also bairns at foe federal 
court level. 

Claimants may sutmiit new infcvination at any time in 
tiie administrative (Hocess, regardless of whether it was 
previously availfole at tiie bearing level.’ As a result, an 
administrative law judge may issue a perfectly appro- 
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priate denial decisicm, cmly to find that on appeal, tbe 
claimant has provided new evidence to the Appeals 
Council or district court which then remands tbe case 
fcMT further bearing. Because tbe administrative law judge 
has remand authority u> the agency in only limiri-ri cir- 
cumstances, all such cases are readjudicated at tbe bear- 
ing level. Hie lack .of finality in tbe system creates a 
meiry-go-round that falls most harshly cm tbe adminis- 
trative law judges, not to mention tiie cost to society. 

Hie substantial case backlog results hrom the culmi- 
nation of tiiese problems and does not result fnHn lack 
of diligence or {Auction by the judges. Hie large ma- 
jority of judges have continually risen to tbe challenge 
of the increased caseload and now produce an average 
of nearly 44 cases per month per judge, a tremendous 
(Mitjxrt under the circumstances of an increasingly com- 
plex set of legal requirements. Hie number of incoming 
requests frx hearings is so encvmous, and the autiicnity 
and resources for tbe judges so scant, tiiat more jntxluc- 
tion cannot be demanded of the judges without risking 
serious harm to individual claims. Revolutionary, hin- 
damental changes are needed. 

CURRENT ORGANIZATION 

The current field organiz^on of the Office of Hear- 
ings and Appeals (OHA) of tiie Social Security Admin- 
istration (SSA) ccmsists of af^noximately 800 adminis- 
trative law judges (ALJs) who are located in 132 bearing 
offices throughout the nation. SSA administrative law 
judges are delegates of the Secretary of the Department 
of Health and Human Services appointed as ind^ndent 
adjudicators pursuant to the Administrative Procedure 
Act The current head of OHA is an associate commis- 
sioner ^^inted by tbe commissioner of SSA. 

Other important entities are (1) the disability deter- 
mination services (DDS), which are SSA field offices* 
within each state that adjudicate tbe claims initially and 
on reconsitteration, and (2) the Aj^ieals Council, which 
is the Secretary’s administrative ^pell^ body. The Ap- 
peals Council reviews cases on appeal from administra- 
tive law judges’ decisions and mkces certain policy de- 
terminations. 

DDS is charged ivith tbe initial develc^nnent of the 
case. The claimant is usually not reinesent^ by ctHinsel 
at this juncture. DDS has at its dispel teams of in- 
house physicians who review tiie medical recOTds and 
make recommendations to disability examiners. Addi- 
tionally, DDS may seek consultative examinations from 
outside physicians who actually examine tiie c laimant 
and render a report In deciding claims, tbe DDS offices 

*iudfe Moor it a Dtate d the Executive Coenitiee ot tte A8A/ 
JAD'e NMioBti Co ofe wnce of Adooiziittntlve Law Aidget nd hit 
been chair ot the CooreRoce'i Heahb md Beaefiu Comolaee for two 
yean. Ihh npoa ptaeatt te jotai effom of connlaee nntet 
CharteeBoao.DavidTeBiantJtinetSiiifaoa.ClnrioaeHallKi.Nte- 
fuerite ScheUcDtracer. tod Thotni Rohfanoo. all of whom ooBzibuied 
tlg n i fi c an dy to both ttaia vtide m»d dn ngatt. 

The views ei|)reiead la tUe icpon ne thaw of dn Hihor nd the 
Nedonel Coofereaoe of Ad miatoni v e Lav Judfee. Nothiif ex- 
presied theRfat ihould be cooetnied loRpreeeai Ae vtewi of either 
the Deinrtnnii of Labor, Ae DepartuMU of He^ and Hama Serv- 
ioet.Qr the Sodal Secahy AAniiiittiatea. 


are guided by the Program and Operation Manual Sys- 
tem, (the POMS), a voluminous set of standards repre- 
senting tiie SSA view of disability adjudicatum. Dis- 
^UiQr examiners at DI^ virtually never see any claim- 
ant Their assessment t$ based entirely on tiie medical 
record, applying tbe standards of the POMS. Tbe POMS 
are updat^ periodically by tbe agency but frequently do 
not reflect oinrent statutory, regulatcvy, and case law 
standards. 

At the DDS level, a sampling of claims b review by 
tbe Disability Quality Branch (DQB). Data available to 
us indicate that DQB does not sample randomly: 95 per- 
cent of the claims it reviews are tii^ granted by DDS; 
only 5 percent are the claims denied. Common sense 
suggests that if a reviewing entity second-guesses and 
scrutinizes most closely those granted, DDS examiners 
will quite naturally think twice about granting claims. 
There b no evirknee whatsoever that any disability ex- 
aminer at DDS has succumbed to these subtle pressures. 
Nevertibeless, these pressures are a systemic reality and 
create an unhealthy clim^ fr^ inqiartial adjudication at 
the DDS level. 

THE NATURE OF THE WORK AND PROBLEMS 

Hie majority of OHA’s work ccmcems claims f<^ dis- 
rtiiUity benefits under the insured portion (Title II) of the 
Social Security Act or under the Supplemental Security 
Income (HUe XVT) provisiems of the Act (42 U.S.C., 
§§ 401 and 1301, et seq.). The ultimate issue in a db- 
ability mat^ b whether the individual claimant sufrers 
frum a medically determindile impairment that renders 
or will render him or Ikt inc^iable of substantial gainful 
activity for a period of al least 12 months. To answer 
this question, a five-step sequential evaluation process 
has bMn promulgated for application at all leveb of ad- 
minbtrative adjudication (20 CFR 404.1520, et seq.). 

Such a claim may undergo as many as four levels of 
administrative review: (1) an initial determination b 
made by dbabiliQ' examiners at DDS, who are guided 
by the POMS. If the claim b denied at thb level and 
appealed, it undergoes (2) a reconsidenuion determina- 
ti<Mi made by different Usability examiners at the same 
DDS office, again aj^lying tiie POMS standards. If the 
claim b denied at t^ level and appealed, it undergoes 
(3) a frxmal hearing befene an administrative law judge, 
who issues a deebioo that may become the final decision 
of the Secretary. If the claim b denied ^ thb level and 
aj^iealed, it undergoes (4) review by the Appeals Coun- 
cil. A deebiem of tiie Appeals Council may be chal- 
lenged by a COTiplaint in the federal dbtrict cemn As 
stated above, the claimant may submit new evident at 
any pewt in the {vocess. 

Current data indicate th^ few claims that are denied 
by DDS at the initial review are changed cm reconsid- 
er^oD by DDS. In c^trast. approximately 75 to 80 per- 
cent of those claims appealed from tbe DDS leconsid- 
eratiem denial are grant^ by administrative law judges. 
Tbe most glaring and obvious source of tiie discrepancy 
b tiim administrative law judges ai^ly the statute, the 
regulations, and the case law, while DDS applies tbe 
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POMS. Most judges do ikh have access to the POMS 
and do ncK regard it as controlling in any evoit 

At the hearing level, although the jiKlge is charged 
with responsibility for continuing to develop the file (a 
carryover fiom the days when most claimants were un- 
represented), the administrative law judge has no mean- 
ingfiil development authority. If the judge bdieves a 
consultative examination is called f<v, be or she must 
request it from DDS, which is not required to respond 
as requested. Many di&id>ility examiners que^ioo die 
judges* requests, decline to cany them out, or simply 
carry them out as they think best The judges* requests 
for fiuther develc^n^nt ate often ignmed or delay^ for 
extended periods of time. 

Judges do not have the autbmity to either place time 
limits on die development or teach Ivesu^^)tive conchi- 
sions about failure to develop. Judges may call medical 
or vocational experts to testify at a hearing, although no 
funds have been allocated to train these e^qierts. The 
judges may or may not have any input into die question 
of whether d» docbxs or vocational counselors are qual- 
ified to be placed <» the experts rosto’. The judges can 
issue subpoenas for documrats or testimony, although 
these are routinely ignored, particulariy by docmrs (both 
in and outside tte government), and thm is no inde- 
pendent sanction or enforcement power. In practical ef- 
fect, because 80 to 90 percent of claimants are rqire- 
senred at the hearing level, judges dqiend on the 
claimant’s attorney to supply information and rruist es- 
sentially rely on the ethical imictice of the tttocney to 
ensure th^ all relevant information has bemi supplied. 
No unifmrn, enforceable rules of procedure exist 

THE EVOLUTION OF DISABILITY LAW 

Disability adjudication has changed dranuuically over 
the years, resulting in tremendous demands at tte ad- 
ministnttive law judge level, particulariy when viewed 
against a system of mass justice. In years past disatnlity 
examiners and administrative law jud^ confronted 
mostly f^ysical, objecti>«ly veiifi^le impairments. 
Over the last two decades, the law in this area has 
evolved tremetrdously, probid>ly reflecting medical and 
social recogniticm that other, mcxe subtle, proUems can 
ittqract a claimant's Vilify to be productive. 

Currently, evidence in a disability case must be as- 
sessed under court-established standards. The 
greatest legal changes Ya\t come in three areas of the 
law: assessment of nd)jective c(xrq>laints (both physical 
arKl nonexertional), assessment of opinkm evidence, and 
assessment of drug and alcohol abi^. 

EMsabilify insurance benefits woe established die 
Social Security Amendments of 1956 (PJ... 90-248, 90th 
Cong., Ist Seu.). The original cracept of disability ad- 
judication was two-fold: first, entitlement to disdiilify 
was impairment-driven and based mi a fundamratally 
tAijective test; secmid, adjudication by an administntive 
law judge was ccmtenqilated to be an informal oonad- 
versarial proceeding, something akin to a **chat** be- 
tween judge and claimant, in which the judge was tti 
ensure both the ri^tts of the clairruint and the imerests 


of the Secretary. However, die federal cmirts began eariy 
on to add a gloss to the strict objective test. In Under- 
wood V. Ribia^, 298 F.2d 850, 854 (4th Cir. 1962), a 
genninative case in terms of disability "substantial ev- 
idence’* review, the court declined to sustain the Secre- 
tary’s decision, ccunmenting that a finding of nondis- 
diUity was possible oa the record befme it only if one 
adopted a tti^y technical and literal interpretation of 
die Act, wtiidi the court declined to do. By 1967 Con- 
gress was already concerned widi the manner which the 
definition of dis^nlify was being inter^neted in the 
courts. This concon was precipitated by cases such as 
Ber V. Celebrezze, 332 F.2d 293 (2nd Cir. 1964). re- 
verring the Secretary in a case of question^le objective 
basis on the ratimiale that claimant's pain was *‘very real 
to her** and di^ pain "real to the sufierer*’ can consti- 
tute a disahilify regardless of die source. (Id at 294- 
297.) 

This congtessimial ccmcon was manifested in the en- 
actment of a new sectimi 223(dK3) of the Social Secu- 
fify Act: ‘*For purposes of this subsection, a 'physical 
or mental inqiairment* is an impairment that results from 
anatomical, physiological or psychological abnormalities 
which are demimistrabie me^cally acceptable clinical 
and laboratory diagnostic techniques." (42 U.S.C. 423 
(d)0).) The Sen^ Finance Ckmimittee noted: "The 
studies of the Ccmuni^ mi Ways and Means indicate 
that orer the past few years the rising cost of the dis- 
riiility insurance program is related, along with other 
facto^ to die way in ^riiich the definiticMi of disability 
has been interpreted. The committee therefme includes 
in its bUl more precise guidelines that are to be used in 
deiennining die degree of disabilify which must exi» in 
Older to qualify fm disability insurance benefits." (Sen- 
ate Rq>. No. 744, 90tb Cmig., 1st Sess., reprinted in 
(1967) U.S. Code. Cc^. and Adm. News 2834, 2881.^ 
To effectuate this legislative intmit, die Secretary prom- 
ulgated 20 CPJt 404.1529 (1983), which provided: 
if you have a {bysical or mental inqiainnent you 
may have syrrqitoms (like pain, shortness of breath, 
weakness or nervoumess). We cmisider all ycnir 
synqitmns, including pain and the extent to which 
signs and laboratory findings ccmfirm these symp- 
toms. The effects of all syrrqMoms, including severe 
and prcrfouged pain, must be evaluated on the basis 
of a medically determinri^ irrqiainnent which can 
be shown to be the cause of the symptom. We will 
nerer find that you are dis^led based on your 
synqicoms, inducting pain, unless medical signs and 
findings show that there is a medical condition that 
could be reasonably expected te produce those 
qmqNoms. 

There are duee notable things about the 1967 amend- 
ments beyond the issues discussed above. First, Con- 
gress was already concerned widi die rising mtsts of the 
disdiility prograriL Second, C^ongress apparently ex- 
pected thte die majorify of cases vrould te decided mi 
the basis of medical considerations alone. Third, the 
courts* in terpretations were resulting in an increasingly 
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subjective system of adjudication of disability and. in a 
practical srase, di^>1aced the bunlen of {m>of on the ul- 
timate issue of {Utility from the claimant to the ad- 
ministrative law judge. This was accomplished by inter- 
preting ‘^substantial evi^nce” to require that the judge 
show that a claimant’s allegations of disabling pain or 
other symptoms were not credible, rather than requiring 
diat the claimant (vove cm a medical basis that the al- 
legations were supportable. Similar rules were posited 
and proliferated with respect to pronouncements of dis- 
ability cm the part of treating i^ysicims. If a treating 
l^ysician pronounced a claimant (hsabled, it became in- 
cumbent on the administrative law judge to fnovide clear 
and convincing reasons not to accept this q^inion. 

The expansion of case law affecting the disability ad- 
judication process may be seen in the Ninth Circuit 
Court of Appeals, which in 1986 refined its position to 
the “exc^ pain” standard. In Cotton v. Bowen, 799 
F.2d 1404, 1407 (9lh Cir. 1986), the court stated “if the 
claimant submits objective medical findings that would 
normally inoduce a certain amount of pain, but testifies 
that she experiences pain at a higher level (bereirtafier 
referred m as the claimant’s **exc^ pain”), the Sec- 
retary is free to decide to disbelieve that testimony, . . . 
Imt must make specific findings justifying that d^sion” 
(citatiems omitt^). That diis requirement of “findings 
justifying dmt decision” amtHints to a iHuden of {»t>of 
has b^n recognized by the courts. The Ninth Circuit in 
a subsequent case. Fair v. Bowen, 885 F.2d 597, 603- 
605 (9th Cir. 1989), discussed bow the administrative 
law judge may “rebut” claims of “excess pain,” and 
further noted the development in the circuit of an “in- 
tricate assortment of judicially created rules” wherein 
the administrative law judge must “convincingly jus- 
tify” his or her rejection of ^timony, while the circuit 
rules on a pieceineal basis drat the reastms offered in 
given decisions are insufficient Circuit Judge Sneed, 
concurring in Stewart v. Sullivan, 881 F.2d 740, 746 (9th 
Cir. 1989), n<Mes his “belief that it is extremely difficult 
for the Secretary to refute successfully an excess pain 
claim.” Both Judge Sneed, in Stewart, and the court in 
Fair, noted the changing nature of the mark diat an ad- 
ministrative law judge must hit in rationalizing his or 
her cases. The crux of the di^iculty with this aq>roach 
to disability case adjudicatitm, and the effect of this ap- 
proach on both the disalrility rolls (in terms of allowance 
rate) wd the administrative |»ocess, is presaged by focM- 
note 3 in the Fair decisimi, 885 FJ2d, at 602: 

The growth in the number of excess pain cases may 
be a self-perpetuating phenomenon. As we decide 
mme cases involving pain, the law regarding pain 
acquires more and finer refinements. The time lag 
between an ALJ’s (tecision in a particular case and 
the day that case comes before us is often two years 
or longer, AUs are thus ofien making excess pain 
determinations according to law drat has been su- 
perseded by the time the cases are judicially re- 
viewed. By continually shifting the target ta which 
we ask ALJs to aim, we no doubt make it harder 


for them to fait it The likelihood that an excess pain 
claimant will win revmal on ^rpeal because the 
ALJ q^lied the wrong law accoi^gly increases, 
causing a corresponding increase in the number of 
excess pain cases ai^realed. And so on. 

The development of dris line of cases and a sinrilar 
line requiring the rebuttal of treating {drysicians’ opin- 
ions of disability (see, e.g.. Day v. Weinberger, 522 F.2d 
1154, 1156 (9th Cir., 1975)) persi^ed and gathered 
steam after not only the 1%7 amendments but die 1984 
amendments as well, as discussed below. 

Another area that the agency found (and continues to 
find) troublesome is a line of case law establishing diat 
drug and alcohol addiction are legitimate, disabling im- 
pairments when they are of such severity that the claim- 
ant caimot control them, and diey render the person so 
unreliable diat be cannot be expected to sustain com- 
petitive employment. 

In the early 1980s, the then-new administration sought 
to cope with the growing problem using drastic and ul- 
timately untenable methods. To reduce the rods, it in- 
stituted “pqier” or medical file reviews by i^ysicians 
at DDS, who, without seeing the claimant, imule a de- 
cision on whether ot not the claimant’s impairment had 
in^^ved to the point that be she was no longer dis- 
abled. Benefits for thmisands of claimants were ceased 
at the DDS level without a bearing. In so doing, the 
agency chose to largely ignme the case law regarding 
objective complaints and treating fdiysicians’ qnnions. 
Congress and the federal courts respemded with vigor, 
as did the SS A administrative law judges, who reinsuued 
many claims wrongfully ceased. 

Contemporaneously, die agency instituted the “Bell- 
mon review,” a surveillance program of judges thought 
to be granting too many disability claims. The effect of 
tlw Bellmon review on judicial independence was chill- 
ing. The American Bar Association issued a commen- 
dation to the Social Securify judges in recognition of 
their relentless work in ensuring the rights of the claim- 
ants in the face of agency pressure. 

In 1984, Congress revisited the issue of the definidon 
of disability and the role of the courts in interpredng the 
statute. A cornerstone the 1984 amendments was 
Congress’s insistence that the agency bring the fcMir lev- 
els of adjudication into line, that is, diat it ensure dis- 
ability adjudication be based on one uniform standard at 
each level. While Congress took one track and the 
agency another, the federal ctMiits cemtinued as they had 
to develop the gloss on the disability system, fai the face 
of this redefinition of fundamental aspects of the Social 
Security disability program, the agency embariced upon 
the hi^y questionable tactic of “nonacquiescence.” 
Rather diw q^eal much of dte troublesome (vecedent 
which flowed from die mhuIs, the agency imKeeded 
simply to ignmv such precedent in deciding similar is- 
sues in subsequent cases. 

Another, related agency technique was a failure to in- 
form the DDS offices of die current case law. Because 
(Please turn to page 39) 
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1. Its members were H. Rutherford TtanbnU. professor. University 
Kansas School of Law, and a m e m ber of the ABA CommissioD on 

Mental uid Physical Disability Law. Lawrence, Kansas; Patricia Riley, 
executive duecrnr, Natkmal Academy for State Health Policy. Port- 
land, Maine; Judge William Dressel; Fort Collins, Coiondo; lodge 
Karl Gtube, St. Petersburg, Florida; Elkn Marshall, director. M^land 
Judicial Institute; Mary-Jane Owen, Disability Focus Inc.. Wadiingtan. 
D.C.; and Erica Wood. assodtUe dnector. ABA Cotnmissioo oo Legal 
Problems of the Elderly, Washington, D.C 

2. Tbey are Judge iUcbard S. Brown, thTuconsin Cowl of ^ipeals; 


Prtrfessor Stanley Hen, Uaiversty of Maryland School of Law; As- 
socitfe Dean Rebecca Morgan, Steuoo Cdlege of Law. Sl Petersburg, 
Florida; Hcdly Riddle, executive director. North Canriina Council on 
Devdopmental Disutilities; Alexandria Bosna, legal services devd* 
oper. New Jersey Diviskm on Apng; and BUI Scott, preudent, Mtil- 
■lies Unlimited, a disabilities issoes consulting ftnn, Pboenix. Arizona. 

3. Leon. J. and Lair, T,. Functional Status cf the Naunstinaion- 
aJiztd Eideriy: Estimates of ADL and lADL Difficulties (DHHS Pid»- 
bcation No. (PHS) 9003462), 1990. Natmtal Medical Expenditure 
Survey Research Findinp 4, Agency for Healdi Care Policy and Re- 
■earch, Rodtvilk, MD: PoUk Health Service). 
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(Continued from page 9) 


disability examiners are guided pcdicies set forth in 
the POMS, they are unable to effectuate case law fOT 
which they have been ^ven no guidance. This policy 
creates one level of justice for those claimants can 
go on with their appeals and another for dx>se who can- 
not or do not know how to pursue dtdr claims. It was 
among other things die ncmacquiescence policy that 
prompted Congress to issue the 1984 amendments to 
ensure uniform adjudication standards, an effnt udiich 


has failed. Ihe American Bar Associadcm also has taken 
a stand against the nooacquiesc%nce {Ractice, and passed 
a resoiuticm condemning it 
This in turn has been the cause of a considerable rift 
between agency administration cm one side and the ad- 
ministrative law judges, who by oath of office and pro- 
fessional tradition recognize and bcmor the controlling 
nature of judicial i^ipellate decisions. The ALJs have 
been caught in the middle of ibe fatx-off between die 
agency and the (Xiurts. 77ir Office of Hearings and Ap- 
peals Handbook, published in 1976, stated: **[W]here a 
district or circuit court[*]s decisicm ccmtains inteiprete- 
dons of law, reguladons, or rulings [that] are inconsis- 
tent with the Secretaiy's interpret^ons, die [administra- 
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tive law judges] should not consider such decisions 
iHDding (» fiiniie cases simply because die case is not 
a{:^)ealed.’* (Jd., section 1-161, quoted in Steiberger v. 
Heckler, 615 F. Supp. 1315, 1351 (S.DJ^.Y.. 1985), vo- 
cated on other grounds. 801 F.2d 29 (2d Cir., 1986).) 

In 1985 SSA revised its approach and indi cat fd it 
would henceforth issue Notices of Acquiescence. Under 
this procedure the agency now issues Acquiescence Ic- 
ings “idratifying circuit court decisicms which are ^ 
variance with established SSA policy” and “explaining 
how SSA will apply the decisitm within the circuit” 
The result of die agency’s failure to adhere to circuit 
court precedent has been an explosive growth in the 
numbCT of disability cases filed in the federal courts, as 
well as a patchwoilc of case law varying from circuit to 
circuit* 

The SSA administrative law judges find themselves 
in this legal and political maelstrom. With respect to 
acquiescence, the agency plays tug-of-war with the 
courts, interpreting holdings narrowly, ignoring them al- 
together, OT to all appearances not educating the DOS 
on judicial developments in the law. Fot example. DDS 
offices virtually always refuse to pay substance abuse 
cases, despite the well-develc^ied case law pro viding that 
addiction can be disabling. The onslaught of such cases 
is thus simply passed through by the agency to die ad- 
ministrative law judge level, which mu^ shoulder the 
respcmsibility of »ithorizing these often unpal^able 
awards. We conclude that the agency finds this law dis- 
tasteful (as do many judges) and has either not instructed 
the DDS to pay in accordance with the law or has sinqily 
failed m up^te the POMS. 

Another example also illustrates the problem. In 1990, 
the Ninth Circuit held in Gonzalez v. Sullivan, 914 F.2d 
1197 (9th Cir. 1990), that when the agency denies a 
disability claim by issuing a defective notice, that claim 
must be rec^ned as a matter of law. Consequently, ad- 
ministrative law judges throughout the Nindi Circuit 
have, since 1990, been rcKitinely reopening prior claims 
with defective notices, althou^ this is not {novkled fcx* 
by regulation. 

However, the agency recendy issued Acquiescence 
Ruling 92-7(9), holding that Gonzalez may be aj^Ued 
mtly to initial denial notices that are defective, not to 
reconsideration notices that are defective. Mo^ judges 
agree that this interimtatitm is mo^rect, but they are 
nevertheless bound by die agency ruling. We cmphasir^ 
that Gonzalez is a constitutional interpretatiiMi 1^ the 
Ninth Circuit, and we are unaware of any audicffity 
within the e»cutive branch to “reinterpret” such a 
holding. More inqxvtant, although Gonzalez is now 
three years old, the local DDS offices advise that diey 
ha\« never been told how to handle the iniiiin n^ of cases 
sitting in archives that have defective notices.^ To our 
knowledge, the tmly st^e at which Gonzalez is being 
relied to correct defective notices is at the administra- 
tive law judge level. This means that the judges must 
often adjudicate prior claims that the DDS has never 
txxhered to resurrect, despite the Nindi Circuit ruling. 

As a result, DDS disability examiners malcf determi- 
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nations th^ are by and large medical, widi i^ency stan- 
dards that do not incmporate an accurate picture of legal 
standards, bi contrast, administrs^ve law judges are 
charged by their oath of office to tqiply the law. regard- 
less of whether they agree with it The judges make a 
legal decision based cm medical facts and lay, medical, 
and vocational restimony. Judges, then, adjudk^ a case 
that is different from the case as perceived by DDS. 
This, «« »ibmit is the discrqiancy that is die cause of 
the enormous “reversal” rate at the hearing level. For 
gocxl or for ill, the disability program is and will remain 
a matter of statiite, regulation, and case law. The agency 
simply chose to disregard this fact at the initial and 
reccmsideration levels, by following policy rather than 
law. The judges are literally at the center of the storm 
in disability adjudication. 

Fev the administrative law judge, as we see from die 
foregoing discussion, the adjudication of objective med- 
ical inform^cm must be accompanied by assessment of 
subjective allegations, mcluding pain, fatigue, emotional 
complaints, and the like. This latter adjudication is left 
to die administrative law judges, as the courts have ^- 
tablished it, essentially as a rebuttable presumption cre- 
ated by alleg^ons. 

However, such a system necessarily requires resources 
to investigate the viability of such allegations. No ade- 
quate resources are available to the administrative law 
judge. This siniation exists against a backdrop of ever 
changing judicially created rules. In such a context, there 
is little reason to wonder at die multiplying number of 
claims and allowances and the expanded roll of disabil- 
ity reeijrients cuirendy exhausting the Distd>iiity Trust 
Fund. Litigation at all levels continues to grow as the 
subjectivity of the system and the changeabili^ of the 
^licable rules encourages the pursuit of appeals.' One 
must be mindful that this system continues to be ntm- 
adversarial and the Secretary unrejmsented, despite the 
changing n^ure of the law and (vactice at the adminis- 
trative law judge level. Only claimants are represented, 
and this is the case at all levels of administrative adju- 
dic^rm. Where a claimant is represented, the practical 
effect is that i»imarily only information favorable to the 
claimant Is presented because of the difficulty of ac- 
cessing other infmmation. Thb, coupled with the neces- 
sity of rebutting subjective allegations and the opinion 
of die treating physician,* results in a situation where the 
judges see a need for evidentiary develc^ment of the 
Secretary’s case, but are powerless to direct that devel- 
opment 

CURRENT MANAGEMENT AND 

ALLOCATION OF RESOURCES 
Management {uactices and aUocation of restHirces do 
not permit the administrative law judges n> do their jobs. 
The current nganizational structiire, both centrally and 
in the field, does not allow the judges to develt^ their 
cases because diey have no authority over staff in die 
hearing office or the field. This lack of authority leads 
to many other problems, resulting in a compounding of 
inefficiency. While many offices, particularly s mall 
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bearing offices, manage to work well, tibey do so in spite 
of the current structure. In omtra^ many othn^ offices 
do not work well. The reality of the system in the field 
is that dtere is little consisrency in toms of staff re- 
qmnsiveness. and many staff perscmnel respond oreti- 
^ly, if at all. 

Because the agency bolds the purse strings, it can and 
does dole out funds rather stingily to the hearings level. 
The Central Office of OHA, in turn, has historically pun- 
ished offices that it thinks are not doing well by delv- 
ing them of needed restHux^s — rather than instituting 
maitagement techniques to help revive diem. Moreover, 
the lack of authority is multitiered: Wboeas judges lack 
the authcmty to direct hearing office ^aff, the hearing 
office staff have no ability to ensure that the agency field 
offices respond to the requests tluu are made. This leads 
to much ^stration among die bearing office staff as 
well as the judges. 

The fundamental prt^Iem in die Office of Hearings 
and Appeals, as currently ccmstituted, is that the respon- 
sibility and accountability for the entire hearing and de- 
cisional pnKess is placed upon the individual adminis- 
trative law judge, yet the judge has been given no 
authority or re»}urces to carry out this mandate. Admin- 
istrative law judges are said to wear “three hats,” an 
ironic euphemism that is now undermining the hearing 
process itself. The judge is charged with resenting the 
interests of the claimant and the Secretary (regardless of 
whether the claimant is represented), and to be a fact- 
finder — ^yct with no independent investigative authority 
or resources other than astute questioning at bearing. 
The judge has two theoretical sources of ^pport: DDS 
and the hearing office staff. As to DDS, when Judges 
deem a case needing additional develc^ment and request 
documents or a consultative examination, they must re- 
quest the same through DDS. Often tiie DDS will not 
cooperate, citing lack of funds, or cpiestioning the de- 
cision; often the DDS itself is simply overwhelmed and 
cannot cooperate. Indeed, judges have <mi occasicm asked 
that agency witnesses appear to explain the agency’s ac- 
tions and rationale, only to find that the agency refuses. 
This is particularly ftustrating in overpayment cases, 
which often involve computer entries, calculatitms, and 
inconsistent ncKices that are inexf^ics^le. 

As to the hearing office staff, some years ago a ‘‘man- 
agerial” decision was made to take away from admin- 
istrative law judges all supervisOTy luithority over hear- 
ing office support personnel, including staff attorneys, 
decision writere, clerical support staff, and typists. In 
1981, confronted by a concerned Cemgress abemt in- 
creasing volumes and delays in adjudication, the agency 
committed to increase the ratio of supptHt staff to judges 
by five to one. While statistics from the agency appear 
to show such a ratio, they do not reflect reality. 

In 1976, when data were first conqiiled regaiding sup- 
port staffs, the staff was directly assigned to the individ- 
ual judge, who directed and supervised them (m a daily 
basis in managing the cases. This system was known as 
the ‘‘unit system.” Each judge was assigned a unit of 
support staff members, liiis system was perceived by 


agency management officials as “insulating the judge 
from agency control,” resulting in the agency’s whole- 
sale removal of staff from judges. 

In connection with this reconfiguration scheme, the 
i^ency has delegated supervisory and directive authority 
to “manager judges,” known as hearing office chief ad- 
ministrmive law judges or “HOCALIs.” udio operate 
with incxNisistent, unclear, and unspoken guidelines cem- 
ceming their tnithority. In practice they have no mean- 
ingful authori^ over actual resources. Some “manager 
judges” misuse tite authority they believe they have. 
While the official posititxi descrif^on of administrative 
law judges provictes tiiat they ^all not be subject to 
agency direction and control, and may be subject to su- 
pervision only in general office management matters, the 
agency’s policies have gone far beyond general office 
management matters. 

“Manager judges” perceive and are instructed to be- 
lieve that they, in fact, are the supervisors of the judges 
and may dictate to tiiem the manner and method by 
which a case should be {Hocessed, even to the point of 
insisting that drafts of d^isions be edited little, if at all, 
so that the typing function will not be delayed. Cases 
are routinely reassigned in some offices a^ judges 
have made significant discretionary decisiems and ^nt 
considerable time preparing the case. Such direction and 
control by a person not assigned to the case and who is 
a “management official” of the agency is unauthorized 
and should be discontinued. 

The result of this office cemfiguration is that admin- 
istrative law judges have no power to expedite the work 
or ensure that it is dtme correctly. Managerial decisions 
are often made for the purpose of facilitating manage- 
ment itself (allocating rescHirces for report writing and 
dal? gathering, for example, rather than fcMr hearing and 
issuing decisiems). In addition, cases are often not as- 
signed on a ^ct rotational basis, as required by the 
Administrative Proc^ure Act; rather, a member of the 
support aaff, under supervision of management, makes 
a decision about which judge is assigned to which case. 
There is often an imbalance in terms of type, number, 
and age of cases assigned. 

With respect to the current parallel rauher than coop- 
erative system of management, judges are ctependent on 
staff who are not soperviswi by judges, but by others 
who assess their performance. Thus, many times judges 
make requests only to find that they have been counter- 
manded or ignored by midlevel supervisory staff. Judges 
in some offices also find that staff attorneys are ignoring 
their insmictions in drafting decisions, resulting in much 
lost time while the judges make the appropriate correc- 
tions. Because of their frustration in trying to ensure that 
their wmk is done iq^irof^ately, tiie judges have be- 
rame demoralized, especially witii the added pressure to 
issue a large volume of decisions. 

Thus it is no Itmger meaningful — and this has been 
the case ibr over a decade — to speak of support staff 
ratio to judges. The staff do not exist to support the 
judges’ wtxk, but that of management. The true support 
staff r^o of office members to individual judges is now 
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zero to one, as a r^ult of pooling the staff. Wtdi the 
inception of the “reconfiguratkn” system the judge be- 
came isolated, with needless adverse affect 

In addition. OHA has been impaired by inconsistent 
policies of other tranches witiun SSA which have im- 
pacted upon its ability to perftxm efficiently. As an ex- 
ample, the recently in^tuted (^lality Assurance Pro- 
gram has CFUted an elabcM^ 22-pa^ checklist to 
review AU decisions, which are frequently much less 
than 22 pages in length. Twenty-five judg^ have been 
taken from their judicial duties to perform quali^ as- 
surance review, another inroad on the corps’s ability to 
adjudic^ the backlog of claims pending. At die ■tame 
time, the SSA woiitgroup oa OHA wc»kioad issues has 
suggested that, in view of the caseload crunch, judges 
issue short-form decisions and “limit editmial changes 
to initial drafr decisicms.” The Office of H uman 1^. 
sources of SSA is simultaneously implementing a pto- 
gram to replace OHA attorney de^ion writers with ncm- 
attomey writers. Thus, while appearing to demand a 
high-quality legal product, the agency denies its judges 
the resources to meet the demand. Inconsi^nt policies 
of this type, by other txancbes within SSA, impact upon 
OHA in an adverse maimer which is wa^frll and in- 
efficient These practices resuh in a poor-quality wcnk 
product a waste of resources, and delay in c laims ad- 
judication. 

In short while responsibili^ for developmem of the 
evidence and protection of the interests ^ all parties 
clearly rests on the administrative law judge, in practice 
the judge’s independence and autlxxity have been 
roun^y undercut by management practices largely di- 
rected to cimtrolling the jiKige, wUch appear to have 
stemmed from a long-stan^g agency intolerance of ju- 
dicial independeiKre. Ironically, these limitaticms on ju- 
dicial authority severely undercut the judge’s ability to 
develop evidence favorable tt> the agency, and place the 
claimant’s counsel in ctmtiol of evidentiary develc^ 
ment. 

In addition, the original nc^on of the bearing — an in- 
formal “chat” with an unrepresented claimant — is a 
thing of the past. Over 80 percent of the c laimants are 
represented, and the substantive law has beccHne increas- 
ingly complex. MOTeover, thm are no rules of proce- 
dure such as those by which other judges tfaroughc^ the 
United States manage their dockets. There is no provi- 
sicm for prehearing motions, dispositive motions, settle- 
ment or discovery procedure, or control over atbxney 
conduct (fcs’ exan:q)te, no sanctions are avaikd>le for fail- 
ure to fxovide evidence timely, failure to disclose all 
evidence). Judges currently are expected to issue 37 or 
mcHe decisions per month; by tb^ will be ex- 
pected to issue 42 or more dedsicMis per nxmtb; to meet 
the increase in receipts.'** This currently translates inm 
1.6 writien decisions per day, in additkm to die duties 
to review, develc^, and bear cases, and to travel to re- 
mote sites. The amalgam diese factors — that only ev- 
idence in favor of die claimant U readily availaUe, that 
die judge must bear the burden of rebutting the pre- 
sumption that subjective allegations and treating physi- 


cians’ ccHiclusioiis are suppoitable, and that 1.6 deci- 
sions must be issued dkly— creates an inevitable 
pressure on the system, and results in a 70 to 80 percent 
allowance rate by die judges. 

RECOMMENDATIONS: THE PROCESS AT DDS 

1. Institute one standard for determining disatdl- 
ity. SSA has oevn nxnpl^ with Ccmgress’s 1984 di- 
rective ti> institute a single standard to be applied at 
every level of disability adjudic^on. The substantive 
law governing di&^Uity has been largely defined by 
standards established in judicial settings, but disregarded 
at the DOS level. We recommend that evaluation at DDS 
be brought into con^liance with drose standards by re- 
quiring the agency to establish guidelines reflecting the 
case law, and to advise DDS regularly of those stan- 
dards. As discussed above, DDS disability examiners are 
currently kept in the dark dxMit die case law or else ill- 
utvised by die agency, which chooses either to ignore 
or interpret holdings in an indefensibly narrow manner. 
This reform can be accomplished by one or a combi- 
nation of the following: 

a. Require a OHDplete revision the POMS ro reflect 
current law, with ongoing advice to die DDS con- 
cerning implementaticm of the law. 

b. Require the agency to establish legal deveh^ment 
teams at the DDS levi^ consisting of an attorney 
and paralegal charged with develc^ing the evident^, 
assembling the file, and reviewing the disability ex- 
aminer’s decision to determine if it is supportable 
under ^lic^le law. We anticipate that if the legal 
team is doing its job, 30 peicoit or m(xe of the case- 
load now inesently appealed to the administrative law 
judge level will be resolved below, re»ilting in earlier 
payment for wcatby cases, better preparatimi of the 
cases fix hearing, and reduction of the caseload on 
appeal with concomitant freeing of time and re- 
sources to devote to those cases genuinely in disiHite. 
In addition, the legal devek^iment team diould en- 
sure that the file is assembled identically to the way 
in «^h it would be assembled for ^^)eal, thus elim- 
inating the current, very costly {vactice of completely 
disassembling and reassembling die frle at the ^^leal 
level. Once assigned tt> a legal develc^mient team, the 
claim should remain with diat team throughout all 
levels of adjudicatiiML 

2. Aatbrnize face<4o-fa(x Interviews at the initial de- 
terminaticn stage at the request of eitlm the c laimant, 
the disability examine, or die legal devel(^)nient team. 
Disatnlity cases are not always clear-cut, whtdi makes 
it very in^Kiitant to have a clear vi»ial picture of the 
claimmt, his (x her impairmrat, and its effect oa the 
claimant’s functioning. The availability of face-to-fa^ 
interviews enhances die idiility of the claimant to un- 
derstand the issues .and presem favoraUe evidence, as 
well as the alnlity of die agency to assess his or her case. 

3. Abolish the rectmddcntioo drrisioii, As it now 
stands, DDS makes an initial detenninatkm under the 
POMS which, if af^iealed, is Bim[4y revrewed <»ce 
again on reconsideratkn ^ a different person), but 
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again under the POMS. Given that the POMS do not 
accurtiely reflect Ibe standards iy; rfi cidrfe to diaid^^ 
adJudicad<Mi, one can fairiy cood^ that under the cur> 
rent system, DDS is simply doing half the job, but doing 
it twice. In^ead, we sugg^ that the initial detennination 
hself be a two-part decision: one jnedical, the other le- 
gal. Thus, DDS will be doing the entire job. wfaidt, if 
dcme correctly, need be dcme only once. One can rea- 
sonably proj^ that widi die revision d the VOMS^ fan- 
pleroentation of the legal develqMnait team, and insd- 
of face-to-face interviews, the mmdier of cases 
ctxrecdy decided at the agracy level will increase and, 
iaon impcHtantly, result in paying deserving claimants 
earlier. To the extent that tte agency has relied on the 
rec<xisiderati(m level to act as a “sifter** of cases, re- 
consideration should no longo' be necessary. 

4. Enhance the quality of the evidence by fa stit u t- 
tiig training for cmsnltatlve examiners. The consul- 
tative examinatiCTi should be, but unioilunately is not, a 
valuable tool fcKr disability examiners or judges. The ev- 
idradaiy value of «»sultative medical esaminatioos is 
actually quite low, largely due to lack tnining and in 
part dm to inadequate fimds. Cuirendy r qwr ts of sudi 
examinadmis are virtually meaningless in tenns of de- 
termining ftmetiona] limitations; often the physicians — 
who are practicing doctors trained to take a history and 
place cre^nce in subjective conqdaints — merely report 
what the claimants have told tiiem instead of mating an 
<d>jective evaluation. The inrestmoit in foiensk and le- 
pOTt-writing training would yiekl vastly siqrerior deci- 
sions at both the DDS and administrative law judge 
level. This will require adequate ftmdittg. 

5. R^orm the DQB review fNtwesa. Qirrently 
“quality control” at tire DDS level involves reviewing 
tmly the decisions granting benefits. Even assuming that 
this cme-sided review does ikk actually slrew the system, 
it CCTtainly has the ^qrearance of dmng so. We lecoin- 
mend tiiat quality ctmtrol include an equal ranckHn sam- 
pling of both grant and denial deciskms, in confonnhy 
with accq)table statistical fuactices designed to ensure 
integrity of the sample, to ensure that all decisions are 
carefully matte. 

THE PROCESS AT THE HEARING LEVEL 

b. Require the agency to wtabHdi «b advemrial 
system d adjudication at the hearfaig ievd. The time 
has cmne to acknowledge that tiie disaltility syston, id 
the bearing level, has ntd only changed ftmdammtally 
ain^ its inceptiem, but also that die matters at stake to 
both the clainuut and the put^ are d imnost impor- 
tance, not the least of which is the average actuarial 
value of $90,000 per case. While the vast majority d 
claimants make genuine or at least drfensible cUiina, a 
disturbing number file bogus claims. An adversarial sys- 
tem is the classic American way d gwawing balance in 
trutii-seeking process.'* The public merfts having its in- 
terests iHOtected to tile same extent afforded claimaiits, 
^ho regulariy avail themselves d needed, helpful, legal 
representatimi. To ensure high-quality representMion, we 
recommend tiud only licensed altonieys be admitted to 


prac ti ce in these hearings. 

Providing representation ft)r the Secretary is integral 
to the hmirivemeiit d the agency throughout the process, 
as aet forth in Recommeodatioo 7. However, some 
daiinants may not be re presen t e d by an attorney, and 
where rlaimants appear pro se, procedures must be 
adapted accordingly. Nevati^eless, die legal team for the 
Seoetary should be charged widi responsibility for de- 
vdoping and presenting the evidence, to asure that aU 
^ ipropi i ate evidence is available to die fact ftnder. When 
tte claimant is repr esen ted, sudi a tyaem will result in 
the type d adversarial hearings diat are typical under 
the Administrative Procedure Act 

7. Restore the en tir e reqionsiMlity for devdcqi- 
■Mnt of the cvidciice to toe i^ency, and ranove that 
m p oiMfli i t ity fhna toe administrative law Jndge. As 
mentiooed, die current Qrstem r^ains die ftetitw that die 
administrative law judge should and can successfully 
wear dvee bats, rqaesenting the intoests of the Secre- 
tary and the daimant ndiite acting as a neutral 
finder. This fiction ill serves all parties, for two (nimaiy 
reasons. The first and most practical, reasmi is that 
tdiite judges are givn diat reqxmsibility in theory, in 
practice diey are provided no useful tools for carrying it 
Old. Indeed, they are more often diwarted in tiieir efforts 
to fulfill dus responsilMlity, depending on DDS persmi- 
nd stoo may or may not respaiad to requests, depending 
on claimants* attorneys ndio may or may not stqply all 
relevant evidence, and without meaningful re^iurse to 
personnd in their own bearing offices or field offices. 

The second, and most ccmqielling, reason is that con- 
flict of interest is simply unavoidable. An in^iartial fact 
finder nnist not be in the business of develqiing evi- 
dence and questioning witnesses; be or she should be 
evaluating ibe evidence, not generating it Mtdeover, die 
interests of die two litigants are so obviously adverse 
that a judge wearing three hats cannot do justice to one 
without doing injustice to die odier. Instituting a legal 
de^opment team at the DDS level will go far toward 
accon^ishing die placement of dus reqxmsibility where 
h belongs — widi tte agency — stoere it should remain at 
an phases d adjudicatkm. 

ff, depute the foregoing lecommendaticm, the devel- 
opment requmsilnlity were maintain ed widi the judge at 
tte bearing levd. ttiea five odra key refmns would be 
necessary to offoet the burden diis responsibility im- 
poses. Hist, the regulatitms must be amended to grant 
authority to administrative law judges to issue orders of 
remand to die DDS. requiring the DDS to cany out the 
particulars of those orders. Second, judges must have 
access to adequately traiiied court oqieits. The current 
situation allows experts to enter a bearing room with 
virtuaDy no training in tiie disability system and no no- 
tion of their ap propriate forensic function. Many of the 
medical experts bdieve, mistakenly, that tiieir duty is to 
•edve a puzzle for die administrative law judge, some- 
how ducovering the p roper diagnosis that explains the 
claimant*! sttigective cooqdaints. Thus, rather than ex- 
amining the record freun an objective point of view and 
some ba ck ground in forensics, medical experts in many 
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cases arrive at conclusitms supporting the claim for dis- 
ability. Hiird, judges must te given enforceable sub- 
poena power, and the agency must be required to supply 
agency witnesses fm* hearing when requested. Fbu^, 
adequate riinds must be allocated to pay f(x hi|^-quality 
expert testimony, subpoenaed documents, and the like. 
Fiihiu outside investigative resources, as sub rosa 
investigations, similar to those used in wcvkers’ com- 
pensation schemes, must be provided. 

8. R«iffirm ABA support fw an ind^ndent Fed* 
end Administrative Law Judge Corps. The ABA has 
long sui^rted an independent administrative judiciary, 
and the need for this independence is especially impor- 
tant now. If the words of the Administrative Procedure 
Act granting judicial independence are to have any 
meaning, that independence must be structural so that 
judges’ obligations to ^ply the law are not thwarted. 
Judges cannot long survive in an agency whose public 
and private agenda is in direct conflict with die very 
integrity of the judicial process, from the administrative 
law judge to the federal courts. Equally important b the 
current public perception that adniimstrative law judges 
are simply tools for the agencies th^ employ diem and 
that litigants will not get a fair shake on appeal. A bill 
befcMC the Senate, S. 4S6, which wcHild establish an in- 
dependent coips of adminbt^ve law judges, was 
passed on November 19, 1993, and is now proceeding 
through the Hcmse in H.R. 2586. Senat(^ Arlen Specter 
spoke eloquendy about the need for the bill: 

... as we have seen die progress of the adminis- 
trative agencies in carrying out the crnnplex laws 
of the federal bureaucracy, which is too massive, 
these administrative law judges have been created 
as part of the executive branch. Whereas they ought 
to be independent, and ought to function in the tra- 
ditional role of judges, as impartial, they have, re- 
grettably, been subjected to pressures fhun within 
their own agencies. (Cong. Rec. November 19, 
1993, at S. 16555.) 

The separation of the judges from a dependent posi- 
tion and employee status with the agencies, and estab- 
lishment of a truly independent judicial petition, will do 
much to ensure the protection of the claimants' rights 
and to assure the public that appeals bef<m administra- 
dve law judges are fair and impartial. 

The intkpendent corps itself must be structured to en- 
sure the independence guaranteed by the Adminbtnuive 
Procedure Act. Lessons from OHA dictate th^ at a min- 
imum, the coips must: 

a. rest(Me supervisoiy control of support personnel to the 
judge 

b. eliminate unnecessary layers of management, includ- 
ing the ten regional offices, whose frinction b simply 
to micromanage the hearing offices, and convert the 
position allotments to meaningful support staff in the 
tearing office U> work on the case backlog. 

c. elimimue unnecessary supervisory, and multiple ex- 
isting supervisoiy, positions in the hearing office and 
allocate those employees to woik on the case backlog. 


d. renmve actual and apparent policies which pmnit 
"manager judges” to supervise and direct individual 
judges in the performance of their judicial functions. 

e. restore case assignment c» a strictly rotadorud basis 
as required by the Administradve Procedures Act. 

f. pit^bit removal and reassignment of cases from one 
judge to another, except widi consent of the judge 
from whom the case is removed, except where w- 
dered on remand or where the judge b unable to 
serve. 

Indeed, such reforms are necessary regardless of whetho’ 
an independent corps b esudilish^. 

9. Early dbpute resolution or other dbpositioiL 
Passage of the indepemtent cor|» bill will not, howevCT, 
solve all of the problems at the hearing level. There must 
be means of resolving cases shc»t of full-blown hearings. 
These means include: 

a. Prehearing motion procedures addresring Jurb- 
dictitmal, proodur^ and substantive defenses. 
CurrenUy there b (Mily a narrow band of resolutions 
for disposing of a claim: on-the-record decisions 
which must be decided favorably to the claimant, or 
a hearing. A means of summary judgment should be 
instimted for cas^ which involve only matters of 
law, which happens quite often in overpayment cases. 
Jurisdictional motions (f<v example, concerning time- 
liness of filling) should be available for the agency. 
Both claimants and the agency should have die au- 
thor]^ to bring such motions. 

b. InstitutioD oi settlement procedures between the 
claimant and hb attorney and the legal develop- 
ment team. Currently the tmly pretearing disposition 
procedure in place involves a system euphemistically 
known as the prehearing conference, hi jv^dee, the 
system involves the master docket clerk assessing the 
case against a set of criteria (advanced age and ad- 
verse vocational factors). The case is then assigned 
to a staff adoroey ax OHA who reviews it and makes 
a recommendation either to issue an on-the-record 
favorable decision (x^ to proceed U) bearing. We pro- 
pose that, instead, the agency’s legal development 
team, which b much more familiar with the claim, 
should have responsibility to negotiate meaningfrilly 
with the claimant, inv^tigate leads, and obtain aU 
other outstanding evidence, as well as enter into a 
proposed settleriMnt, subject to the ^proval of the 
judge to whom it is assigned. 

19. Narrowing and presenting the bsues few bear- 
ing. If the case cannot be resolved by settlement, the 
agency (through ib legal development ream) and claim- 
ant should rutempt to limit the issues remaining in dis- 
{mre to be resolved by the judge m hearing. The legal 
develc^ment team w(^d then have the opportunity, if 
it or the judge chose, to present tiie bsu^ and die evi- 
dence at the hearing, as the claimant does now and 
would ctmtinue to do, along with the power to call and 
cross-examine both lay and expert vritnesses at the hear- 
ing. In addition, we recommend that the judge have au- 
thority to cxder the agency to be reixesenred to ensure 
full airing of the facts and bsues. As indicted {xevi- 
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ously, diis is paiticulariy impcxtant in program issues 
such as overpayments which often invcrive computer en- 
tries and calculations that are not c omp re h ensible based 

the documentary evidence alMie. 

11. Realignment id perstmiid to reflect tibe reas- 
sipuneot of the devdopmeotal, imwsiigatory, and 
representative functions. The agency's claim a five- 
to-one stafi/judge ratio, as mentioned earlier, really 
translates to the judges having no staff. Judges need stafl^ 
but do not need five su{^>oit personnel each. We believe 
a judge’s chambers are well swved by a law cledc, a 
olericAypist, and a centralized docketing office, much as 
the federal courts now employ. Currently, bearing of- 
fi^ house career staff attcaneys and hearing assistants. 
*1116 hearing assistants put in oi^ Ae file received fnnn 
DDS, and are respcmsible for independoit devetofnnent 
as well as carrying out the judges* requests for devel- 
opment: All of their wenk is prehearing. These poatioos 
can be eliminated at die h^ng levd because diey 
would be transfened to the legal development team. The 
legal research and drafting functic»s it die hearing lei^ 
should be perfcHtned by law clerks assigned to and su- 
pervised by the judges, with perhaps a two- or duee- 
year tenure, rather than 1^ career attorneys whose talents 
are best us^ elsewhere, sudi as die legal development 
teams. The net result of this would, of course, be a re- 
duction of staff at the bearing levd, with a concomitant 
increase at the agency level, under direct control of die 
agency. 

12. Institution of uniform rales of ndmlnbtrntive 
procedure. Cuirendy no rules exist to manage die case- 
load or ensure that claimants and dieir attorneys comply 
with even the most rudimentary of expectations in a ju- 
dicial setting. A poignant exanqile of diis need is a re- 
cent case in which an AU was chastised by management 
for attempting, to require, in prehearing orders, that die 
claimants* attorneys submit dieir evidence in a timely 
fashion. Such rules are nea»sary for die anticipated in- 
dependent corps, and will be needed even if the corps 
legislation is not pass^. In addition to die establishment 
of prehearing motiiMis by mdi rules, die pro^ural 
scheme must address disdovoy procedures, timeliness 
and »ibmissicHi of evidrace, and cloring die evidence. 
The emrent system requires the ad mini s tr ative law judge 
to develop the case and resort to uncertain, balky staff 
within the agency who may or may not respond. With 
a legal develt^xnent team and rules of ad mini st ra tive 
procedure, these functitms will be carried out udiete it 
iq^HX^ately bdongs — by ^ parties. The committee 
recommends immediate imploneiitiaioo of Uniform 
Rules of Riocedure. 

THE POSTHEARING PROCESS . 

U. Close the record at the heartaig level and re- 
faisute the substantial evidenee test an appeaL As in- 
dicated previously, the current regulations allow intro- 
duction of evidence at virtuidly ei^ level adjudi- 
cation, even so far as die U.S. distri^ courts. One must 
keqi in mind that a claimant has six pot^al levels of 
adjudiouiem available to him or her initial, reconsider- 


aticHi, administratire hearing, adminirirative appeal, ap- 
peal to district court, and appeal to circuit oiurt. Yet the 
evidence of record is a moving target and subject to 
change every level except the last As a result claim- 
ants and dieir mmrneys are able to keep a case spinning 
for any number of years, iqi and down die lad^. No 
appellate system can function under such circumstances; 
nor does doc process require nicfa an open-«ided op- 
pmtuni^ to malre one’s case. Rules of finality are re- 
quired to get and keep die backlog under control. 
Therefcne, die record mu^ close at die bearing level, the 
mly excqitioo being for good cause such as newly dis- 
covered evidence. 

The issues on ^ipeal should be narrowed. Currently. 
piaitnaiirs can raise issues for the first time before the 
Appeals Owncil and die distria coint wfaidi, rather 
than deal widi them on die merits, simply remand for 
yet hearing. This is an unteiable state of affairs, 

particulariy uhete 80 perceot of the claimants are 
resented. A true ^ipeUate system should be instituted 
udioie the issues reviewed are those raised below, udim 
fimting s of fact ace sustained uhen siqipoiied by sub- 
stantial evidence, and udieie die focus is on appropriate 
standards and condnsioos of law. 

14 Institutloa of a Social Security Court of Ap- 
peals under Article DL The patdiwork of circuit law 

be integnled into a single court udiose audunity 
caimot be challenged by die agency. We sutoiit that a 
federal circuit court whose function is to e^abUsh a na- 
tionwide set of standards will obviate die lawless prac- 
tice of nonacquiescence. In this regard, die rulings of die 
court mint be qiplicable at all levels of adjudic^cm, and 
the DDS in particular advised die import of those 
rulings. This r ecommendation does not dismrb the claim- 
ant's ri]^ of qipeal to the federal district court. 

INTERIM EMERGENCY PROCEDURES 

We recammeiid that the process for inqilementing the 
foregtni^ recommendations begin now and proceed 
apace. In the meanwhile, as we wait for new systems to 
be put in die agency continues to foce a nightmare 
backlog. The agency should explore immediately a sys- 
tem srfierel^ retired judges and soon-te-retire judges cm 
be retained on m interim or part-time basis after letiie- 
ment, with a provision for a^uately funding contract 
support staff. The agency is now considering part-time 
or contract judges to be hired from the newly opened 
register. We tfisiqiprove of this proposal, given die ladr 
of training, cx p erieiice, and uncertiun qualifications that 
cm be cqiected when hiring from die register outside 
the nocmal process. 

• • • 

The inqioct of die disdittity system is widespread. It 
affects not only the piMic servmts and claimmts in- 
volved in it, bat the piddic at large sinqdy in terms of 
hs budgetary intact It is the Conference’s hope that die 
forgoing rep ort md lecommendatioas wiU serve as die 
starting point for ABA invrdvement in reform of diat 
systenL 
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1. Tbe backlog sltuatioii is as follows: 

Receipu ^Productim Badthg 
1994 522,000 421.000 459.000 

ms 54^000 302.000 499.000 

1996 626.000 562.000 565.000 

The productioo and backlog figaies assmne ao inc rem ettt al 210 
judges (with appropriate suf^ stafO far FY 1994: ISO in FY 1993 
and 60 in FY 1996 (widi a small tftritioo m 1996} and productivity 
increases above 1993 le>«ls. To adiieve the match between receqxs 
and dispositioiis. the required ptuhictivity levels are: 

1994: 972 judges 936 cases per judge per mondl X 12 mos. • 
420.000 

1995: 1^072 judges 939 cases per judge per month X 12 mos. * 
501.700 

1996: 1.102 jud^ 942 cases per judge per month X 12 mos. ■ 
555,400 

The foregmng figures are even more sobering if one factors in 
ret u eine ott in greater numbers faan now uiticipated. OHA amicipaies 
only small atlritioD in 1996. Howevre. currently over 50 percent of 
the ALl corps within Social Security is eligibie for Mi r e i»i ei n , and 
one can safely aswrmr drat once those judges have achieved their 
“high three years” for calculating maximum retirement benefits, many 
win leave the corps. This should be happening within three to rix years 
after the 1990 pay raise. 

2. At the behest of Vice-Ptesidetu Al (Sore, in p f mwwttKifi with his 
Natitxial Performance Review, SSA has formed an 18-member task 
force to reeogioeer the disdnlity process. This re p or t and hi recon>- 
mendruions have been forwarded to that task forre «^kb its 
initial proposals for canmem on April 1, 1994. 

3. During FY 1993, foe Appeals Council remanded 26 percent of 
foe cases tq^ieakd to that leveL The federal court remand race was 42 
GpeicenL 

8374. DOS is actually composed of state offices foal contract with 
foe agency to perform disability evaluations. 

3. The Hiuuice Onunittee’s concern with rising costs was voiced 


at a time when foe number of disalnlity r ec ip ie n ts had risen from 
455,371 in 1960 to 1.193 milliott in 1966. The failure of coogressknal 
efforts in 1967, and in 1984 (see discussioo, below), to limit foe in- 
mase is reflected in foe fact dm 1992 foe disalHlity lecif^ txrfl 
had risn to 4.9 million. See Social Security Bulletin, Annual Statis- 
tical Siqifriement 1993. The cost in doUan rose ^ace. from $568 mil- 
tkm in I960, to $1.78 btUion in 1966, lo $31.1 billioe in 1992. Id. 
The foregoing figures are for Title n beneficiaries only, efoose benefits 
are paid forou^ foe disability trust fund, fa addition, in 1992 some 
5.6 millioo people received an average momhly SSI rfinfoility peyment 
of approximately $361. a cost <rf $21.7 billion from foe U.S. Genenl 
Fund. 

6. See CFR 404.985 and 422.406. 

7. OHA has recently advised dm dtere are GensaUz instrtictions 

in foe POMS. (GNO 03)09.100-.150 and DI 32717.001-.030.) How- 
evre, the actual claims seen 9 OHA do not reflect dm the agracy 
C^S offices ate in fact reopniing prior defective claims. dte 

agency is now desA^ing all Title n claim files that have had not 
claim activity for five or more years tt> free iq> storage space, reiukring 
h impossible to dMmniiie whether Gomzain might ap^ to them. 

8. This, along with vstually no finality in die system, results in 
claimants* attorneys dogge d ly pirminj claims through erery stage, 
knowing dm die chance o( lomt degree of success on ^peal is sub- 
stantial. The process is commonly known among the claimaius’ attor- 
neys as "going back to die well” 

9. See in this latter regard, Novuck et al.. Physicians' Attitudes 
Toward Using Deception to Resolve Difficult Ethical Problems, Jour- 
nal of the American Medical Association, May 26. 1989, indicating 
sttti ^i c ally a willingness of jfoysicians to de^ve insurers for the 
global well-being of their patmits. 

10. See Footnote !. ^lA bases production expectations not <w fac- 
tors such as feasibility and quality, but siiiqriy 1^ dividing the panning 
caseload by foe numte of avail^le judges. 

11. (3dm benefits programs, such as Black Lung Benefits Act and 
die Longshore and Haiborworfcen Compensation Act. provide for ad- 
verssia! bearings at die administrative level 


SSA Disability Resolution Adopted by 
the National Conference of 
Administrative Law Judges 

Febiuaiy 1994 


Whereas the Nadona! Conference of Administrative Law 
Judges has long been aware of sericxis problems ex- 
isting at the administrative hearing level in Social Se- 
curity disability cases; and 

those problems ^ipearing to have resulted in a backlog 
that threatens the ability of Social Security adminis- 
trative law judges to ensure due process; and 

the Health ai^ Benefits Committee having rqxMrfed on 
the source and nature of those (Hoblems; now there- 
fore 

Be It Resolved that the National Ctmference of Admin- 
istrative Law Judges recommends refexms as follows: 

Prdieariiig: 

1. That the Social Security Administratiott be re- 
quired to institute, at all levels of deciskm-mak- 
ing, one standard for deciding disability based oa 
the current law as determined by the Cemgress 
and the federal courfa, by implementiiig a com- 
plete revisiCMD of die Pro^am Operations Manual 
System and estabtishing legal developmmt 
at the agency/i^e-beaiing level. 


2. That die Social Security AdministraticMi auduuize 
fece-to-face interviews widi claimants at the ini- 
tial detenmn^cm of disability claims. 

3. That upon inqilementaticm of the foregoin g , the 
Social Security Administratitm ^lish the recon- 
sidertuion level of decision making. 

4. Th^ die Social Security Achmnistraticxi be re- 
quired to enhance the quality of independent 
medical assessments by training and increa^ 
funding for consultative examiners. 

5. That the Social Security Administration require 
its Disability Quality Branch to review equal 
numbers of allowance and disallowance decisions 
in ctmfonnity with st^istical procedures designed 
to ensure die integrity of the process. 

Hearing: 

6. That Social Security hearings be adversarial in 
muure and representiuioa of all parties, be by duly 
qualified atUMneys. 

7. That responsibility for development evidence 
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be removed from the administrative law judge 
and placed upon the parties; or, in the alternative, 
that the administrative law judge be pven direct 
control over and access to investigative resources 
primarily by way of remand vithwity to dw 
agency. 

8. Hiat the American Bar Associaticm reaffirm its 
pmition suppcHting an indqwodent corps of ad- 
ministrative law judges. 

9. TMt early diq>ute resolution measures be under- 
taken by way of prehearing motion and settlement 
procSedures between die claimant and the agency 
legal development team. 

10. That the parties be required to narrow the issues 
fOT bearing. 


11. That personnel be realigned to reflect die reas- 
signment of die develo|mient, investigative and 
reimsentatkm functions, such that all {^hearing 
w^ remains with die agency. 

12. That unifrnm rules of administrative procedure be 
devei(^)ed for inunMiati* in^ilementation. 

13. That ^ record be closed at the hearing level. 

14. That a Social Security Court a! Appeals be estab- 
lished pursuant to Article m of the U.S. Omsti- 
tution, to ensure a uniform, n^cmwide standard 
fCH’ deciding disability mattos. 

15. That interim emogency procedures be imple- 
mented, ctmsisting of a system for employing re- 
tired judges on a part-time basis, with frill funding 
for adequate contract suppcfft staff. 


Special 

(Continued from page 20) 

office. AU panelists will then discuss how to design and 
implement an effective security system. 

Dbasten: Natural and UnnatoraL What Hiqipeiis 
Next? This [Mogram will focus on emergency proce- 
^res for jurisdictions experiencing tx recovering from 
disasters (e.g., hurricanes, earthquakes, riots, or fire- 
storms). 

. Families of Judges: What Is Thdr Burden? How 
Do Hieir Problons Affect Judicial Fnnctkming? A 
panel of distinguished judges will dismiss the following 
questions: How does the stress of judging affect the fam- 
ily? Do the tensions of judges cause excessive discord 
in the family? 

Sex Abuse Inside the Family: A Treatment Model 

The Montgomery Oiunty, Maryland, intrafamily sex 
abuse program will be {Mosented. 

These are just a few of the exciting educational and 
social programs that will be presented during the 1994 
Aimual Meeting. 

Hnally, it has been an htmor to have served as cAair 
of tills dynamic Conference at a time when tiiere is so 
much activity in the area of tiie administration of justice. 


This Conference is a powerful fence because of the tal- 
ent, energy, and commitment of its officers, directors, 
cmnmittee diairs, and sustaining members. I thanfc each 
of ymi fOT your efforts during this past year. While those 
uiio have m ad e significant contritmtions are too numer- 
ous to moiticHi, I must eqiecially acknowledge and 
thank Judge Resa Harris and the 2Sth Anniversary Com- 
mittee; Judge Salvadcn- Mui6. tiie social host, fix plan- 
ning the Louisiana Supreme Court recqption and assist- 
ing in various social events; Judge Robin Smith for the 
newsletter. Judge Beth Keever for membership activi- 
ties; Judges Roger LaRose and Ben Aranda for rede- 
signing the membership brochure and Aligning the 25tfa 
anniversary pen; Judge Bob Pirraglia fn* diairing the 
qiecial emnmittee on enhancing of^xirtunities fex 
NCSCJ and drafting a document to help the Conference 
position itself for enhanced leadership roles in tiie ABA; 
Judge Bill Kelly for being NCSCJ*s Rock of Gibraltar 
and for his unselfish assistance in so man y things; and 
for all those judges who are putting together programs 
for tiie Annual Meeting — Judgy Uesa Harris, Judge Bob 
PiiTaglia, Judge Clint Devewx, Judge Roger LaRose. 
Judge Sandra Thompson, Judge loank Moran and the 
Haschner Award Ceremony cmnmittee. Judge F. A. 
Gosset and the Education Award Dunmittee, and our 
staff director, Kristin Taylm*. 


JAD 

(Continued from page 17) 

liberty at property to the judgment of a court, the 
judge of which has a direct, perscmal, substantia] 
pecuniary interest in reaching a ctmclusicm against 
him in his case. . . . 

We have been referred to no cases at emnmon 
law in England, ivior to tiie sqiaraticMi (tf coltmies 
from tiie mother country, showing a practice tiiat 
inferi<» judicia] officers woe dqiendent iqxm tiie 
ctmvicticMi of the defmdant for receiving tb^ com- 
pensation. Indeed, in analogous cases it is very 
clear tiiat the slighted pecuniary interst of any of- 
fice ... in tiie resolving of tiie subject-numer he 


which was to decide, rendered tiie decision void- 
able. [Citatiems mnitted] 

And, citing Hawkins, 2 Pleas of the Crown, Bk. 2, di 
8, §$ 68, 69, the opinion ctmtinues: 

Thoe was at the common law the greatest sen- 
ritiveness ovct the existence of any pecuniary in- 
toest however small or infinitesimal in the justices 
of the peace. [47 S. Ct 442]. tjj- 


1. Qiffovd 1. Levy. Tempest kt Town Court: A Judge 
Mm Ewwffa Ftae*. N.Y. Tfaiiet. May 8. 1994. « Bl. 
BS. ftnonal commiaicitioii between Jndfe SoMi and Jiid^ 
James B. Ketr, Jnae 17, 1994. 

Z Id. 

3. PertoBal kDowtodge of die chair, who was bom and raised 
not that tar from MetuAen, 
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w tt.t. t. Dunn. Jr. 

ATTORNEY AT I.AW. RA 
400 PETTXORU STREET 
GREENVILLE SOUTH CAROLINA fiOOOl 

1 (SOO) £700006 (803> 040-1303 FAX. 1803) 033I96B 

May 15, 1995 


Phillip D. Moseley, Chief of Staff 
Conmlttee on Ways and Means 
U.S. House of Representatives 
1102 Longworth House Office Building 
Washington, D.C. 20515 

Re: Hearings on Social Security Disability System 
Dear Mr. Moseley: 

This is in response to your advisory of May 3, 1995, 
informing that the Social Security Subcommittee will hold 
hearings on ways to improve the disability system. 

I have been an attorney for 26 years. My practice is 
devoted primarily to Social Security disability cases. I am a 
sustaining member of the National Organization of Social Security 
Claims Representatives (NOSSCR) . I've also served as Social 
Security Section Chairman for the South Carolina Trial Lawyers 
Association. I have been active in lobbying before Congress and 
the Subcommittee with regard to various measures impacting the 
Social Security disability system. 

In my opinion, the major problem facing the disability 
system at the present time is the Agency's persistence in 
attempting to implement various aspects of "reengineering.” It 
is my understanding that, when reengineering was proposed, a 
couple years ago, there was overwhelming opposition. One has to 
ask why the Agency continues to pursue reengineering when very 
few people seem to think it's a good idea. 

One aspect of reengineering particularly concerns attorneys, 
and that is the proposal to create "adjudication officers," who, 
apparently, would be non-lawyers, something less than 
administrative law judges, and apparently the equivalent of 
Solomon when it comes to dispensing wisdom. 

I have yet to see an estimate of what any of the aspects of 
reengineering would cost. I suspect the cost is prohibitive. 
However, with regard to reengineering proposals, one is compelled 
to inquire, why are we trying to fix something that's not broken? 



509 


Phillip D. Moseley, Chief of Staff 
May 15, 1995 


I am quite familiar with problems faced by the disability 
system with regard to the Office of Hearings and Appeals in 
Greenville, South Carolina. That office, for example, is in dire 
need of additional support personnel — secretaries and 
administrative people. Instead, the Agency hires approximately 
200 additional administrative law judges, and sends three of them 
to Greenville. Me were glad to get the new judges; however, 
sending three judges to Greenville was like sending three more 
chiefs and no more Indians. I'm advised the Greenville OHA is 
still seriously short-handed on secretaries, etc. 

Most Social Security disability lawyers, and I happen to be 
one of them, are convinced the purpose behind most of the so- 
called reengineering proposals is to eliminate lawyers from the 
system. 

If the Agency's purpose is not to eliminate lawyers, why, 
then, would Commissioner Chater propose to stop withholding funds 
to pay attorneys? In my own practice, if attorney's fees were 
not withheld, I would probably not realize a fee in at least 20% 
of the cases I handle. 

If the Agency stopped assisting us in receiving fees, I 
would have to carefully screen every case, and decline to 
represent a lot of disabled people, simply because I did not feel 
they were good credit risks. 

I realize there is not a lot of sympathy toward lawyers in 
this country, or in Congress at the present time, however, with 
regard to the attorney-fee issue, I suggest you consider two 
things: 1) it is clear the majority of people are not going to 
be awarded disability benefits unless they can get the assistance 
of competent attorneys; and 2) attorneys are not going to take 
these cases unless they can be assured of payment if and when 
they are successful. In other words, with regard to the 
attorney-fee issue, in Social Security disability claims, what 
benefits the attorneys also benefits the claimants. 

In summary, I would like to see 1) the Agency hire more 
secretaries and support personnel to assist the administrative 
law judges in working the cases up for hearings and in getting 
decisions to claimants in a timely fashion; 2) an end to efforts 
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to Implement reengineering and a focus on the system we have in 
place; and 3) a strong rebuke from Congress to Commissioner 
Chater for suggesting the Agency does not need to assist 
attorneys in receiving fees. 

With regard to attorneys' fees in Social Security disability 
claims, it should also be pointed out that these fees, i.e., 25% 
of retroactive benefits, are the lowest contingent fees charged 
by attorneys for any sort of representation. Also, it should be 
emphasized that attorneys such as myself, who handle a great many 
of these cases, do not get paid 25% across the board. We don't 
get a fee in cases we lose. Even in the cases we win, we rarely 
get 25%. First, the Agency refuses to approve any fee in excess 
of $5000, and secondly, there is no provision under the present 
system for recouping expenses advanced by attorneys in order to 
win these cases. 

If Congress is serious about improving the system, I would 
like to see an attitude toward attorneys' fees that guarantees 
attorneys can be reimbursed for costs and expenses that are 
advanced in the successful handling of disability claims. 

I hope these comments prove useful to you in your inquiry. 
Thank you for your attention. 


Yours truly, 

will T. Dunn, Jr. 

WTDjr/nrg 

cc : Nancy Shor 

Executive Director, NOSSCR 
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Clara W. Dworsky 
2025 W. Alabama 
Houston, Texas 77098 
(713) 523-1349 

WRITTEN STATEMENT FOR INCLUSION IN THE PRINTED RECORD 
OP THE SOCIAL SECURITY DISABILITY HEARINGS 

As an attorney engaged solely in the practice of Social Security 
law, I am deeply concerned with particular aspects of the current 
disability insurance program, which I am not certain the new 
“reforms" may be adequately addressing. I am especially concerned 
about the current program's effect on the rights of many social 
security claimants as well as on the representation of these 
claimants by their attorneys. 

First, my experience has been that there is a general unawareness 
in the community of the existence of the disability insurance 
program. I have seen too often individuals applying for and 
receiving early retirement because they are no longer able to hold 
a job due to declining health. They may have been unable to work 
for several years and finally, out of desperation, seek early 
retirement, perhaps not understanding completely that the benefits 
will be permanently reduced, that they will not receive Medicare 
until age 65, and that they may be eligible for disability benefits 
at the full rate and with Medicare. In fact, many of my clients 
have stated to me that they wish they would have known about the 
disability program sooner. 

I would like to urge allocation of a budget to establish an 
effective "outreach" program to keep the public apprised of the 
various benefit programs available, including the disability 
program. Perhaps the Social Security Administration could 
distribute brochures at key locations, such as hospitals, or 
publicize through the media on an ongoing basis. The outreach 
program should be directed so that all individuals, and not 
necessarily "high" target groups, can be informed. Although the 
Administration currently has an "800" number individuals can call 
for information, many are unaware of this. The program should 
“come to the citizens" rather than have individuals, many of whom 
are gravely ill and perhaps with a limited education, search for 
assistance. 

Second, having worked extensively with the statute, I have noticed 
that the listing of impairments, 20 C.F.R. Pt. 404, Subpt. P, 
App.l, is outdated in several areas. For example, there is no 
section pertaining to women's health issues. While the section on 
cancer addresses some women's issues, there are many areas not 
covered that certainly should be recognized. I understand there is 
a study that shows that women, particularly housewives, tend to 
fare worse in their disability claims than men. I would urge this 
be examined and corrected. 

Further, there are ailments that are addressed but are not based on 
current medical standards, such as sickle cell anemia. One of the 
standards under the listing is "chronic, severe anemia with 
persistence of hematocrit of 26% or less." It is my 

understanding, per the testimony, at a disability hearing, of a 
physician with extensive background in hematology, that the 
hematocrit level is relative because it has no direct correlation 
to the frequency of crises. Rather, it is the reticulocyte count 
that is significant because it reflects a constant state of 
hemolysis. I submit the statute (effective through December 6, 
1995) should so reflect the standards of the medical community. 
Similarly, connective tissue diseases such as fibromyalgia, and 
illnesses such as chronic fatigue syndrome, should certainly be 
more clearly addressed and defined and standards should be 
promulgated to qualify these as impairments. With all the 
"reforms" in the disability program, many of which could result in 
fewer awards of benefits, I submit it is most imperative that the 
listing of impairments be an accurate reflection of the ailments 
and revised to include "newer" ailments. 

Third, I submit the section regarding worker's compensation 
payments, providing for an offset where a claimant is entitled to 
both Social Security benefits and worker's compensation payments, 
should be revisited. I have seen too often claimants' benefits 
reduced to such small amounts ($ 50.00 a month, for example) and 
for such great lengths of time (one case 15 years!) because they 
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were injured on the job and received a “settlement" that they are 
in essence in no better position than they were prior to receiving 
disability benefits. l think it is a great injustice to claimants 
to penalize them, in the form of lower disability benefits, for 
receiving a “settlement", which, to oversimplify, is but 
compensation for an injury to the body suffered while employed. 
Such appears to be in direct contravention to the purpose of the 
social security disability program to assist individuals who are 
unable to work. Further, the two programs are funded separately 
and should have no bearing on one another. I would. suggest it is 
an inequity to maintain the current provision. 

Finally, l belieye the proposed plan to eliminate withholding for 
attorney's fees in Title II cases should be carefully reexamined. 
While I understand the need to make the Administration more 
efficient, eliminating the withholding for attorney's fees would 
essentially eliminate the ability of claimants to obtain 
representation from private counsel, as attorneys would exercise 
caution in undertaking such cases due to the risk of not being able 
to collect their fee. From handling supplemental security income 
cases, where there is no withholding of attorney's fees, I know of 
many instances in which claimants, for whatever reason, literally 
absconded with the fee. it would be quite foolish, frankly, for 
attorneys to undertake representation in such cases with such 
uncertainty as to whether they will be paid. I am all for pro bono 
work, as I am sure most attorneys are, but, realistically, I do not 
know of many who can devote their entire careers to providing free 
legal services. This of course, would have a severe impact on 
claimants, who without representation, cannot effectively pursue 
their claims . This is particularly so now, when there are 
movements afoot to have funding for legal aid programs severely 
curtailed. ^ 


I would suggest, if a change is needed at all, to have the "lump 
sum" check, addressed to the claimant but mailed to the 
representative of record, so that the attorney would be assured of 
9®tting his or her fee. This would indeed eliminate several steps 
involving a great of paperwork in the system and at the same time 
would enable the attorneys to receive their fees on a timely basis 
- which is not the situation at this time. 


I trust that serious consideration will be given to the above and 
urge that the rights of the claimants be kept in mind when 
reviewing, and proposing changes to, the disability program. 



Attorney-at-Law 


Shepherd's Elder Law article retained in Committee files. 
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Philip D. Moseley, Chief of Staff 
Committee on Ways & Means 
U.S. House of Representatives 
1102 Longworth House Office Building 
Washington, D. C. 20515 

RE: House Social Security Subcommittee 

Hearing on Disability Programs 

Dear Mr. Moseley: 

We understand the House Social Security Subcommittee convened 
a hearing May 23, 1995, to assess the status of SSA's 

administration of the disability program. We further understand 
that the Subcommittee has a deadline of June 7, 1995 for receipt of 
written testimony for inclusion in the printed record of the 
hearing. With that in mind, please consider this letter as our 
formal commentary for inclusion into the printed record. 

As a former legal services attorney and paralegal with a 
combined total of over thirty years experience in representing 
Social Security and SSI claimants, it is absolutely appalling to 
witness the continuing attack by the government upon the poor 
people of our country. We strenuously resist and object to your 
proposal to discontinue withholding of attorney fees from Title II 
recipient's past-due benefits. If this proposal is adopted, 
individuals seeking disability benefits will lose the pitifully 
small access to justice which now remains in existence after the 
tremendous cuts in legal services to the poor so rampant during the 
lean Reagan years. The majority of West Virginians who apply for 
disability benefits have become unable to work through no fault of 
their own usually the result of some traumatic accident or 
catastrophic illness. These "newest of the poor" are then cast 
aside by society thus becoming candidates to join the ranks of 
America's homeless thousands. If it were not for public legal 
service agencies and law firms such as ours with staff comprised of 
"former Legal Aid-ers," these individuals would not have access to 
our justice system. America's poor people must be served — we 
cannot deprive them of equal access to justice. Many small law 
firms throughout this country now are operating only on a 
shoestring. If Congress takes away the automatic withholding of 
attorney's fees from Title II benefits, many of these lawyers will 
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Philip D. Moseley, Chief of staff 
Committee on Ways & Means 
u.s. House of Representatives 
June 5, 1995 


no longer be able to afford to represent Social Security claimants. 
When people are down and out, having only a small amount of money 
at their disposal, the last people who get paid are the doctor and 
the lawyer. We do not mean to Insinuate that these people are 
dishonest but by the time their past-due benefits are received, 
they simply are so far in debt to their creditors, friends and 
relatives, by the time they get their debts paid, they just don't 
have enough left to pay their legal fees. 

We provide criminals with court-appointed lawyers. How dare 
Congress attempt to deny America's poor equal access to justice! 
How much more can we take? In the name of common decency, we beg 
you not to deprive Social Security applicants the right to counsel 
^dd the right to have their claim adjudicated based upon the 
totality of the law handed down not only by agency regulations but 
by the Courts as set forth by the checks and balance system 
established by the United States Constitution. 


Very truly yours. 


Roger D . Forman 
Attg^ey at Law ^ J 

cJZlc 

Mary F^peterson 
Paralegal 


Attgme 


RDF/mfp 
cc: Sen. 

Sen. 
Rep. 
Rep. 
Rep. 


Jay Rockefeller 
Robert C. Byrd 
Bob Wise 
Nick Jo Rahall 
Allen Mollohan 
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May 30, 1995 


Dear Mr. Moseley: 


There are immigrants from Russia and other 
countries who are now receiving Social Security funds under SSI, 
as a financial grant to assist them in their adjustment to life 
in America. These individuals have no right to the funds that 
americans have put aside from their wages and intended as a 
retirement or disability supplement. The use of Social 
Security monies for any purpose other than to assist americans 
(who have paid into the fund) in their old age or disablement is 
outright theft and shows contemptible actions toward the citizens 
of the n.S. 

Let!s put and end to this disgraceful practice 
as soon as possible. 

Sincerely, 






v\ 




fUYMGIO C HARVEY 
7711 - ««TH ST. W 
TACOMA. WA MMS-aSIS 
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John E. Horn 

Atlom^AILaw 

16710 Oak Park Avenue 
Tinley Park, Illinois 60477 
(708) 614-8833 
FAX: (708)429-9825 

June 2, 1995 

Philip D. Hosely, Chief of Staff 
Committee on Hays and Means 
U. S. House of Representatives 
1102 Longmrth House Office Building 
Washington, D.C. 20515 

Re: Social Security Sutx;cBiittee Rearing on Disability 
Program 

Dear Mr. Hosely: 

I wish to submit this letter as written testimony for in 
elusion in the printed record of the hearing on the above subiect 
held May 23, 1995. 

Over the past five years I have represented approximately 
forty-five clients in claims for social security disability and 
five clients in claims for supplemental security income. 

During the period in which the Social Security Administration 
has been “streamlining* its procedures, the average wait for a 
hearing has doubled frran approximately six months to about a year. 

If the proposal of the Social Security Administration to 
eliminate the Attorney Fee Program were implemented, none of my 
clients in claims for supplemental security income would have been 
able to deposit in an escrow account the amount of money necessary 
to make sure I was paid in the event of victory in their case; no 
more th 2 m one in ten of my clients in claims for social security 
would have been able to slake such a deposit. The result would 
have been that none of then would have been ed>le to afford this 
lawyer, and in all likelihood they would have had no lawyer to 
represent them. 

It is shocking that a Degsxsratic administration would engage 
in an attack of this sort on the deserving poor. The proposal to 
do away with the Attorney Fee Program is a sneaky, underhanded way 
of depriving them of representation when they need it most. 

Very truly yours, 

- a/' ■ 

John E. Horn 


ri cC >.U - i, 
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Statement for the Record 

Inter-National Association of Business Industry and 
Rehabilitation 
PO Box 15242 
Washington, DC 20003 
202-543-6353 

submitted by 
Charles Wm. Harles 
Executive Director 

Social Security Subcommittee 
Ways and Means Committee 
US House of Representatives 
in conjunction with hearing held August 3, 1995 

The Inter-National Associaticm of Business, Industry and Rdiabilitation (I-NABER) 
represents nrore than 110 ragmiizations. Our membaship includes major intranational 
corporations, local rehabilitation sravice raganuations, state and regional programs, 
national and local labor organizations, state rdiabilitation agaicies, n^onal trade 
associations, school transition programs, disability qxcific otganizatirais, mental health 
centers, and organizations created just to provide Projects With Industries (PWI) services. 
It is a gttjup of organizations that tun the gamut of organizations providing emplc^mient 
related services to persons with disabilities, but the business and labra communities ate 
active members as well Most majra metn^litan areas are well represented and there are 
regional and statewide programs coveting all states, including many rural areas. 

Projects with Industry (PWIs) are training and placement programs for persons with 
disabilities. They thffe from other vocational rdiabililation irograms in sevaal reqtects. 
Business is an active partner in the program and most PWIs use a business marketing 
approach. All PWIs have a business ad«sory council which plays a much more active role 
than does tiie typical advisray board. They actually help determine local market needs, 
training programs and content, and assist in the placement jxocess. 

Projects With Industry (P^ is the only program in the Rehabilitation Act that has 
developed standards and indicators to measure success of the program and to make 
decisions as to whether a program should be continued or terminated. These standards and 
indicators were mandied by Congress in 1986 and they have been in use for more than 
five years now. These standards include serving a certain percentage of prasons with 
severe disabilities , a specific level of placement, and a maximum cost per placement If a 
project carmot meet the standrads, thm funding is discontinued. 


We are {woviding this testimony because we feel strongly that many, if not most, people 
receiving disability benefits through Social Security Disability Insurance (SSDI) or 
Supplemental Security Income (SSI) would like to return to woric if givoi adequate 
opportunities and supports. We also feel strongly that there are services providers, 
inclut^ our members, who have devdoped traming and placpient models that have 
already proven successful in helping SSDI and SSI benefknaries and recipients to go to 
work or to traum to work. 

The Problem 

The problem is that current effrats to return this population to weak have been too little and 
not effective. As the Genraal Accounting Office recently reported: 

Helping peqtle with disabilities return to wrak has been a low 
priority of SSA and the Congress for both the SSI and D1 i^grams, 
and, in fact, SSI and DI return virtually no one to work. This low 
priority is especially evidait in vocational rdiabilitation (VR), to 
which relati^y few resources are allocated. For example, for evray 
$100 SSA spends on cash benefits, it ^irauls little more than lOC on 
VR, and few recipients are refraredferVR services. As we repotted 
in 1993, VR beneficiaries recrave, on average, o^ modest servicra 
and slKw limited long-term improvemraiL “In 1993, compared with 
$52 billion in combined SSI and DI benefit payments, $63 million 

Testimraiy of Intra-National Association of Business, Industry and Rdiabillitation 
Social Security Subcommittee 
August 3, 1995 hearing 
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was spent for VR. Of over 7 million SSI and DI disabled recipients, 
only 300,000 were lefened f« VR, and 6,000 were success^y 
rehabilitated. 

“Voclilimil RehrfliiaMkm: RviAmvt PTOmm’g 

Effectiveness Is Mixed fGAOffEMD.ba^b. Aug. 27 1993). 

(from GAO Report GAOtHEHS-95-U7, Supplemental Security 
Income - Growth anti Changes in Recipient Population Call For 
Reexamining Program, July 1995) 

We would like to make it clear that tbe problem is not necessarily with the 
state vocational rehabililation ^encies who are currendy providing 
rehabilitation services. Rather it is tbe oonstraint imposed by the current 
authcaity and the lack of almost any incentive for a state agency or any otha- 
service provider to want to provide services under the current system. We 
support changes in the current statutory authority that would: 

• provide a level Ikying 6dd for a ivide range of service 
providers including private nrm-profit and for-profit 
r^iabilitadon service , as wdl as tbe state VR agencies who 
ate currently digible to provide services 

* provide a reasonable reitnbursement fix' services leading to 
successful return to work and removal fiom SSI or SSOI 
rolls. 

’ ixovide incentive payments fix successful {dacements based 
on l(»ig term placaiiiait and long term removal from rolls 

Are there Solutions? 

You heard from several excellent witnesses who testified before the Subcommittee on 
August 3, 1995. We suj^xxt the testimony given by Tony Young, Kenneth Shaw, George 
Watters, Steve Start and I^red Tenny as thOT testirrxmy ndated to possible improvements to 
the rehabilitation program fix SSDl and SSI recipients. We are all in general agreement - 
reduce the SSDI and SSI tolls by getting pec^e back to work by fully utilizing the private 
rehabilitation sectrx. 

There ate several possible solutions that this subcommittee must address if there is to be a 
reasonable degree of success in addressing the growth of the number of people on SSI and 
SSDl. They all must be addressed. At a minimum they include: 


* better and quicker disability determinations 

• imixoved continuing disability reviews (CDR) 

• timely access to qu:£ty rehabilitation services 

* assurance of cxigoing access to medical assistance 

We wiU r^ct our comments to the need to revamp and improve the provision of 
rehabihiation services to SSDl and SSI redpients. There are fixx key elements in providing 
rehabilitation services to this populatkxi: 

• reduce the number of people on the rolls 

The GAO rqioited only about 6000 persons being removed fiom the rolls 
due to rehabilitation services in 1993. R is our understanding that last year 
the number was even smaller. The 45 PWIs who kqrt the statistic last year 
repotted that 25% of tbe persons tiiey [daced had been receiving SSI or 
SSDl payments prxx to PWI services and placement It is estitmted that all 
PWIs placed approximaldy 2500 persons who had been receiving SSI or 
SSDl payments. 

The RTW Group has estimated that a fully implemented return to work 
program could put ova- 900,000 to work 

• be cost effective 

PWIs can show that a substantial amount can be saved by the federal 
govemmoit fix every dollar ment on PWI in rme year (see statistics 
attached). Approxinsitely 30% of the savings are coming from reduced SSI 
and SSDl payments. The RTW Groiq) has jxojected very impressive 
savings fix a fully imjdemented progtara 

It must be realized that a federal level program is needed to meet federal 
needs. The state orieated job trairting pn^rams will not meet the needs since 
the states will be most concerned with saving those people who have been 

Testimony of Inter-National Association of Business, Industry and Rehabillitation 
Social Security Subcommittee 
August 3, 1995 hearing 
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displaced or who are receiving unemployment compensation. In fact thse 
may be an incentive for the stale to assume that the federal govemmait will 
take care of persons with disabilities through SSI or SSDI payments. 

(federal program needed to meet federal nreds - states have different 
priwities) 

> be accountable 

Any new reimbursement system for rehabilitatitm services should pay for 
results - not process. PWI already has a ^stem of standards and indicators 
that could be nKidified to be used in serving SSI and SSDL 

• long term benefits for both the individual and the federal 

government 

Cost savings need to be long term to ensure that the federal govanraait is 
getting real savings and not just projected savings. The individual who is 
leaving cash benefits needs long term assurance that they can be reinstated if 
and when necessary and that medical benefits will be available as Itmg as 
needed. This can b^t be done by requited follow-up. Service ptovidm will 
have to m^ sure the person maintains their work status or at least stay off 
the rolls to get any incaitive payments. 


How Should the Program be Administered 

SSA should use existing organizations who are: 

* already certified by a state to provide rehabilitation services, or 
’ accredited by a nadaially recognized accrediting bo(^, or 

* already providing rehabilitation services widi recognized federal standards and 
indicators 

SSA should use existing mganizations, such as I-NABIR, the RTW Group, American 
Rehabilitation Assodadon, United Cerebral Palsy Associations, and Goodwill Industries 
International to be the linkages to the private provider networks. 

We will be glad to wwk with subcommittee staff and our allied organizations to quickly 
develop a method of implementing services under a new program. We think that the 
method of teforals and cost rdmbursement developed by the RTW Group have been well 
thought out and can serve as a basis to develop such a system. 

We want to acknowledge the outstanding efforts of the subcommittee staffi Valerie Nixtm, 
Kim Hildr^ and Maty Arm Gee. They have spent countless hours seeking out the input of 
organizations and individuals on this cmnplex issues. 

We look forward to working with you and your staff as we proceed on this issue. 


Testimony of Inter-Ihdianal Associatioo of Business, Industry and Rehabillitation 
Social Securiw Subcommittee 
August 3, 19» heating 
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Cost Effectiveness of 90 Projects With Industry 

(this data represents 70% of funded projects in 1994) 

• 10,901 persons were placed into community jobs 

• average annual earnings were $12,311 

• average federal income tax assuming the people were single was $894 

• average FICA tax paid by employer and employee was $1921 
Assuming one year of employment for the 10,901 persons employed: 

• $7,910,454 in federal income taxes 

• $17,346,774 in FICA payments 

• $15,305,340 in support payments for the 2551 persons estimated on 
SSI or SSDI 

total savings: $40,562,568 

total PWI Grant: $15,612,785 

net savings to federal government: $24,949,783 

PWIs generate $2.56 In direct savings for each 
federal dollar spent on PWI in one year. 

source: Repot on indicators and standards reported by the project to the US Department of 
Education. Data is for FY 1994. 81% of those placed had severe disabilities and 71% had 
been unemployed for more than sbt months. 


Testimony of Inter-National Association of Business, Industry and Retiabillitation 
Social Security Subcommittee 
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Irwin M. Portnoy and Associates. P.C. 


IRWIN M. PORTNOY 2S« ROUTE 17K 

11. & ADMINISTRATIVE LAW JUDGE . (RETIRED) NEWBURGH. NEW YORK 12SM 

T£L(9I^S<7-«3fS 

MICHELLE & MARCUS FAX014)SC7-117« 

COUNSELOR AT LAW 


August 16, 1995 


Phillip D. Mosdy, Chief of Staff 
Committee on Ways and Means 
U.S. House of Representatives 
1 102 Longworth House Office Building 
Washington D.C. 20515 

Dear Mr. Mosdy; 

I received a copy of an Advisory regarding hearings with respect to the Social Security decision 
making process and widi to submit a written statement for the printed record of the hearing. I am a former 
Administrative Law Judge with the Social Security Administration (SSA). 1 was appointed in April, 1980, 
and r^ired on Septonbcr 30, 1989 aA(»' thirty years of service to the U.S. Government with that Agency and 
the National Labor Relations Board. Since then 1 have practiced before SSA. 

Those who have administered the disability insurance program have not been fair to the public, nor 
to Congress in die past. The whole shabby story is laid out for all to see, if they will, in a recent decision by 
the Second Circuit in Dfxcviv. Shahla, 54 F. 3d 1019(2dCir. 1995). Begimungm 1976, the Social Security 
Administration perristently and systematically rmsapplied the severity regulations promulgate secret policies 
to its decirionmak^ destri^e files, and would not adjudicate claims on the basis of combined impairments 
unfi! fcM-ced to do so by a Unite States District Court Judge. When the court attempte to fashion a remey 
in ord^ to make whole the many persons who he been cause untold hardship, the Agency aske the court 
to excuse h fi’om making whole the persons who had been damage thereby because it would cause an undue 
strain on the Agency’s resources. The Court of Appeals found this argument to lack merit. They refraine 
fiom sajmg that this is like a person accuse of murder asking the court for mercy because he was an orphan. 

The Commissioner has, according to the Advisory I receive, made the claim that there are 
discrepancies cause by diffeng standards in the disability decision-making process. I would view this claim 
vrith a great deal of scqificism. bi viewing the differing opinions of the courts as to issues of law, I am more 
impresse by the degree of consistency in the opinions of the various courts around the country. This can be 
readily seen for example in the decision of the court in Robinson v. Shalala, (1994, SONY 1994 US Dist 
LEXIS 3988, 92 Civ. 8289 (^). The decision adopted the opiruon of the 9th Circuit in Gonzalez v. Secretary 
regarding the issue as to whether or not notices issued by the Agency In denying claims at the initial and 
reconsideration level afforded indi'riduals due process witen they failed to inform them that they mi^t lose 
valuable b^iefits if they failed to appeal the denial which had be^ is^ed to them. The Agency again had little 
r^ard for the rights of the public. 

Insofar as decisions at the admirustrative level are concerned, decisions based on facts as to severity 
of medical conditions are bound to vary according to the evidence and the individual who is viewing the 
evidence. If the Commissions is seeking uniformity, this is an objective, whi(^ by the very nature of the task 
invdved, cannot be attained. As yw know, there are 50 State Agencies all of whom review the applications 
that are i^ed. There are approximately 800 or more Administrative Law Judges whose independence is, and 
should remain protected by the Administrative Procedure Act. Attempts by the Agency to achieve 
“consistenQ^ in the past have failed, and, I submit, should fail. There is no reason why the independence 
of the Administrative Law Judges should by compromised or bypassed, otherwise they will become totally 
subservient to the Agency. The independence of Administrative Law Judges was attempted to be 
compromised by “Bellmon review”. The Agency was sued, and rightfully so, by the Administrative Law 
Judge Corps of the AgeiK^. The Agency finally settled the case before it proceeded very far. The decision 
issued by the court in that case reflected a scathing indictment of the Agency’s conduct. 

When the Commissioner complains that differing court interpretations have hobbled administration 
of the syst^ I, for one, would conclude that she really wants to limit the scope of review of their decisions. 
The Agency, at one point had 48 class actions pending against it. Congress had to enact reforms in 1984. 
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The Agency before 1984 provided little by way of guidance to Adjudicators regarding the evaluation of 
reports by treating physicians, and delayed in promulgating regulations thereafter. The Agency did not 
promulgate a 'treating physicians’ rule in its regulations until 1991 when it promulgated 20 CFR 404.1527, 
and then did so in response to court decisions in various circuits. The Agency thus has only had about five 
years experience in adjudicating cases on a uniform basis. Before then, the Agency had, by inaction, created 
the very situation of which it now complains, i.e. dilTering court interpretations. 

The Agency has been more than lax in conducting continuing disability reviews. It simply has not 
done them. It has yet to review the bulk of the cases in Stieberger v. Sullivan. 792 F. Supp. 1 376 (S.D.N. Y. 
1992). In my experience, borne out of my practice before the Social Security Administration since my 
retirement from federal service, a number of my clients have rehabilitated themselves, gone back to worl^ 
and completed a trial work period, or have gone into business and become self-employed (In the procer 
employing others). In our office, it is our practice to inform our clients about the services provided by the 
State of New York’s Office for Vocational and Educational Services for Individuals with Disabilities 
(VESID) and encourage them to take advantage of their services. At one point the Agency was distributing 
infonnation to claimants about their services, but latdy has not done so. 1 believe that a system of incentives 
for vocational rehabilitation can be worked out. As a concept, this is not susceptible to a "one size fits all” 
approadi. The es^nce of vocational reh^ilitation is to work with individuals on an individual basis, find out 
what their aptitudes and limitations are. and provide training or other means to get them back to work. 

So far as the speed of the disability process is concerned, the quickest and simplest way to improve 
the procedural difficulties which claimants face is to eliminate the reconsideration step which the system 
presently has, and proceed directly to the hearing stage when claimants are initially denied. 

Another proposal which would speed processing is to eliminate the “two standards for finding a 
p^son disid}led” now pr^ntly in effect, and require the state agencies to apply the same standards used at 
the Administrative Law Judge lev^. This would encourage attorneys to participate in the process early on, 
particularly if the Agency utilized a two party check system for payment of their fee (which should remain 
at 25% of the retroactive amount under the fee agreement and fee petition process). 

In view of the tawdry, and indeed shameful, behavicH* of the Agency in dealing with the public in the 
past, I am far fi-om convinced that the Agency has any expertise in this field which would commend itself to 
Congress or the public insofar as substantive changes in the definition of disability is concerned. The 
definition of disability contained in the law as presently constituted is fair. It is ascertainable by lay 
adjudicators if they use the medical and vocational resources open to them. That definition is based on the 
analyris of a combination of medical and vocational factors which are capable of review by the Agency itself 
or by a court of law. Similarly, the Agency’s past behavior with regard to the administration of the process 
itself does not inspire any confidence that it has expertise in framing meaningful suggestions as to how to 
do so in the future. 


The Agency’s actions in determining disability have to remain open to challenge by the public in the 
future, as It presently is. The key to the courthouse door is to encourage the public to have access to a 
vigilant bar. The maintenance of the present contingent fee system, modified only by the issuance of a two 


party check would make this possible. 


IMP/slp 

cc: Benjamin Gilman, Member 

U.S. Congress 



National Organization of Social Security Claimant’s Representatives 
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COMMENTS FOR THE SOCIAL SECURITY 
SUBCOMMITTEE HEARING 

I. I make these comments for consideration by Congress as an 
individual who has not worked since May 1992 as a weaver in the textile 
industry. I filed a Title II disability application in May 1994. The claim was 
denied initially and on reconsideration. I have a request for hearing pending 
with the Office of Hearings and Appeals. Therefore, my comments are based 
on my experience as a disability applicant. 

II. The local Social Security office should have business hours that are 
convenient for the public. They currently close at 3:30 in the afternoon. 

Local Social Security offices should be open at least one evening per week or 
should be open on Saturday from 8:30 am until 3:30 pm. 

III. The local Social Security office could have its work load reduced by 
transferring a lot of the disability paperwork to the state agency immediately. 
No one in the local Social Security office makes any medical or vocational 
decision that relates to my claim. Therefore, the people who are responsible 
for interviewing me at the local Social Security office have nothing to do with 
the decision made at the state agency which is 35 miles away. It makes sense 
to have those interviews conducted by the people who are making the decision 
rather than clerical people at the local district office. 

IV. There is a tremendous duplication in information requested from 
Social Security claimants. The local Social Security interviewer at this 
district office does not make a decision based on the information received in 
the interview. Therefore, move this responsibility from the district office to 
the state agency. This would eliminate my need to provide the same 
information repeatedly. 

V. The reconsideration process needs to be improved. The number of 
hearings held by administrative law judges would be reduced if more claims 
were paid on reconsideration. A claimant for disability benefits should have 
the right to request reconsideration directly with the state agency rather than 
returning to the local Social Security office for another series of 
reconsideration interviews by people who are not involved in making decision. 

VI. Nothing should be done to interfere with the attorney/client 
relationship. The Social Security disability process is a complicated process. 
People should have the right to hire attorneys. Nothing should be done to 
interfere with my right to retain an attorney to assist me with my Social 
Security claim. I understand that Social Security is trying to change the 
arrangements for withholding 25% of the retroactive benefits if a favorable 
result is achieved by my attorney. I know that many people will never be able 
to hire an attorney to help them with their Social Security claim if Social 
Security makes that type of change. Social Security should not be permitted 
to make changes in the law that would make it more difficult for Social 
Security applicants to hire attorneys. The system is so complicated that no 
one can get through the system without legal counsel. 

VII. My hearing is pending at the Office of Hearings and Appeals in 
Greenville, S. C. I have offered evidence from my attending physician who 
has documented that I am disabled. Recent contacts at the Office of Hearings 
and Appeals suggest that an additional 6 or 8 months may pass before a 
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hearing is held or a decision is issued. I understand that routine delays of 3 
to 6 months exist for hearing decisions to be issued after the hearings are 
held. I understand that the problem with the issuance of decisions is 
primarily clerical in nature. New judges have been added but sufficient 
clerical staff has not been added. The decisions are being delayed because of 
insufficient clerical staff to get the decisions typed. Solve that problem and 
the Office of Hearings and Appeals will improve. 

Very truly yours, 

Christine J. Johnson 
P. O. Box 8122 
Spartanburg, S. C. 29305 
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Testimony before the Committee on Ways and Means, May 25, 1995 


"The Future of Social Security 

by Raphael G. Kazmann 
231 Duplantier Blvd 
Baton Rouge, LA 70808 

Let us agree that the intent of the program is noble and the objective 
worthwhile. Nonetheless good intentions have no influence on the workings of 
natural law. And it is a law of societal life that stealing cannot be counte- 
nanced lest it destroy the society. And this law applies whether the individu- 
al is acting for himself or for a private organization like the Mafia or a 
labor union or for a public organization like the U.S. Government. It is 
instructive to examine the results of the Social Security program in the light 
of actual experience. 


Briefly, the argument is this: when an individual saves for his old age 
he reduces his immediate consumption of goods and services and, effectively, 
invests in the purchase of capital goods, tools for the production of commodi- 
ties and services. He may do this by direct investment in corporate stocks or 
bonds, by purchasing insurance, by putting money into mutual funds, by pur- 
chasing his home so that he will have shelter without the making of current 
payments except for operation and maintenance, or by directly lending the 
money to others who are in business . The key point is that his consumption has 
been reduced, he has "saved" money and this reduced consumption has resulted 
in an increase in the capital stock of the country. 

The United States Supreme Court, in an opinion handed down on June 20, 
1960, described the Social Security program in the following manner: 

-The program la financed through a payroll tax levied on employees In coveted em- 
ployment, and on their employers ... The tax proceeds are paid Into the Treasury as Inter- 
nal revenue collections . . . and each year an amount egual to the proceeds Is appropriated 
to a Trust Fund, from uhlch the benefits and expenses of the program are paid... 

Persona gainfully employed, and those who employ them, are taxed to permit the 
payment of benefits to the retired and disabled, and their dependents. Plainly the expecta- 
tion la that many members of the present productive force will In turn become beneficiaries 
rather than supporters of the program. But each worker's benefits, though flowing from the 
contributions he made to the national economy while actively employed, are not dependent 
on the degree to which he was called upon to support the system by taxation." 

It should be noted that the employer's share of the tax is simply an 
added labor cost which must, of necessity, be included in the cost of the 
product as if it had been paid to the employee as an increase in wages. 


RAPHAEL 6. KAEMAim 


KAY 2Sw 1995 
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The Social Security program, insofar as it provides for benefit payments 
to workers upon retirement, differs fundamentally from the retirement program 
of an individual or groups of individuals . In each program, the current con- 
sung>tlon by the individual is reduced. 

In the private programs the reduction in consumption is translated into 
the Increased production of capital goods. This results, fundamentally, in an 
Increase in the capital stock of the country and thence into an Increase in 
production. Moreover, the individual retains title to his Investments and if 
he should die before reaching the age of retirement, his savings become part 
of his estate emd go to his heirs. 

The money extracted by the Government from the individual in the form of 
taxes for "social security, " and particularly that fraction to be devoted to 
payments upon retirement, is not invested in the creation of capital stock. 
Instead it is immediately distributed to those who have reached the arbitrary 
age of retirement, so that they may consume it as any other current income. 
True, the level of payment depends on the number of quarters of "covered" 
eiig>loyment and the taxes paid during that period. But this is merely a subter- 
fuge in that the Congress decides the level of benefits, decides on "cost of 
living adjustments" (COLA) , the fraction of the population Included in the 
system, and other matters. 

Thus the system has the outward trappings of a legitimate retirement 
system, but actually the costs and benefits are not related, and the system 
merely transfers funds from the younger, and more productive, fraction of the 
population to the older fraction. For purposes of this discussion, two items 
are of Interest: the government takes money from a fraction of the population 
by force (or threat of force) and bestows it on another fraction without 
receiving services in return. By definition, this is the stealing of money and 
is a violation of the natural law that is summarized as, "Don't steal". The 
potential capital stock of the nation is less than it would otherwise have 
been. Is this actually happening? Table 1 lists the rates used and taxes 
exacted by the program: 



SECURITY TAX 

TABLE 1 

RATES AMD MAXIMUM TAX 


Maximum 

Combined Eiig>loyer 

Combined Employer 


Taxable 

and Employee 

and Employee 

Year 

Base 

Tax Rate 

Maximum Tax 

1960 

$ 4800 

6 percent 

$288 

1970 

7800 

9.60 

748 

1980 

25900 

12.26 

3174 

1990 

51300 

15.30 

7849 


Future rates and limits will be adjusted by Congressional action. 


WkZ 29* 1M9 
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It should be noted that since 1962, the combined maximum tax has in- 
creased at the rate of approximately 3 percent per year and the rate shows no 
signs of decrease. The tax rate, itself, has Increased by an average of 0.3 
percent per year since 1966 and it is, of course, a tax on gross income which 
applies to the first dollar earned. At this time more than one seventh of the 
gross income earned by the working population is taken from them (stolen) and 
transferred to the beneficiaries of this program. 

Only a relatively few economists have had the courage to analyze the 
ingjact of the social security program on the economy of the nation. In the 
summer of 1975, Martin Feldsteln (later to be Chairman of President Reagan' s 
Council of Econcanic Advisors) published a landmark article in the Summer issue 
of THE PDBLIC IHTKRKST. His enpirical study provided a first look at the 
results of violating one of the natural laws that lead to a stable society: 
ing>overishment. Said Dr. Feldstein: 

The Host h^ortant iapact la a substantial reduction in the nation's rate of sav- 
ings. mis reduction in aavlnga nnkes our capital stock aaich loser than it otberslse would 
be. altb less capital, our national InccM is reduced and wage rates ate lower. Moreover, 
the specific fom of the reduction in saving greatlj increases the unequal concentration of 
the ownership of wealth . .social securitr la bankrupt by the conventional standards used to 
detemine the actuarial soundneas of private pension prograns ... A private pension program 
most have sufficient assets to meet all prior commitments because it cannot be certain that 
any future contributions will be made. In contrast, the social security program can contin- 
oe to coa^el future geoerotloee of workers to pay social security taxes. 

The forced transfer of funds will continue as long as the voters (some 
of whom are beneficiaries) aK>rove. This is a clear instance of organized 
theft and the action strikes at the very basis of democratic organization. 

What have been the actual results of this chicanery on the standard of 
living of the population? Dr. Feldstein documented it, based on the available 
data from 1971 (there is every reason to believe that at present the negative 
ingjact is even greater) : 

In a recent study, I estlmeted the 1971 value of this social security ■wealth" at 
S2 trillion. Since the total private wealth of households in that year was about $3 tril- 
lion, the calculation suggests that social security may have reduced the stock of private 
wealth by about 40% — l.e., from $5 trillion of wealth that would exist without social 
security to the $3 trillion that currently exists. The 40 percent reduction is remarkably 
close to the estimate obtained by looking at the reduction in personal savings that would 
occur if households viewed social security taxes as an alternative to savings.” ([Footnote 
by Dr. Feldstein; This social security "wealth" is not real wealth but only an illicit 
promise that the next generation will tax itself to pay the annuities cnirrently specified 
in the law. Although there are no tangible assets corresponding to this "wealth", it is 
perfectly rational (7 BOW for households to regard the value of their future social secur- 
ity benefits as part of their personal wealth. 
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Dr. Feldstein noted a distinct tendency for people to retire earlier and 
for a greater percent of the population to retire than formerly retired. In 
1929, 45 percent of men over 65 years of age were retired; by 1971, the re- 
tirement rate had increased to 75 percent. This result could have been antici- 
pated. In the Spring of 1977, Dr. Feldstein' s additional thoughts on the 
social security system were published by THE PUBLIC IHTEREST: 

...the sooisl-securlty "ta*" tie] a very important source of work disincentive. For 
nost fanilies, the aociaX-aecurity tax is note than the personal inccM tax. This 12 per- 
cent tax on top of federal and atate incowe taxes moves the smrglnal tax rate from one 
fifth of additional earnings to one third. And when taxes take one third of extra earnings, 
there is bound to be an effect on such things as vork effort, job choice, and the willing- 
ness to got extra training or to relocate. .. lit also) creates s sense of unfairness that 
can undermine tbe sui^rt of the entire program. 


What was the effect of the social security program on the standard of 
living of the population? Dr. Feldstein computed that the gross national 
product was, in 1974, approximately $200 billion less than it would have been 
had the social security program not been in operation. In that year consumer 
spending was approximately $800 billion. Said Dr. Feldstein: "Let me eiiq>ha- 
size that this lower level of 6NP reflects the pay-as-you-go nature of 
our social security system." There is the distinct iiig>lication that the 
available capital per worker is less than it would have been in absence of the 
program. Thus wage rates were lower and, owing to the scarcity of capital, the 
rate of return on the available capital was higher than it would otherwise 
have been. Recent discussion on the need to "re-industrializeftmerica” has 
pointed out the scarcity of capital and the aging and obsolete manufacturing 
plant that has made whole industries uncompetitive in the world market. 

In THE PUBLIC INTEREST of the winter of 1980, Nathan Keyfltz, a demog- 
rapher and sociologist took a look at the social security system and found 
still another fraud: 

American social security payments by wage earners and tbelr employers rescbed $95 
billion. This compares with $140 billion of all personal savings plus undistributed corpo- 
ration profits. The first figure can be looked at as the savings of working people against 
the contingencies of old age and sickness; the second, as mainly the voluntary savings of 
the more affluent for whatever purposes more affluent people save . . . The remarkable fact 
la that, under present arrange meets, virtually no Interest Is paid on the first quantity, 
the compulsory savings of working people, while the voluntary savings draw as Interest all 
that the economy provides In the way of return to capital... 

If we disregard the fact that the Supreme Court does not consider social 
security taxes as savings (and Dr. Keyfitz was undoubtedly aware of this 
fact) , the misapprehension of this fact by the working population is the key 
to the entire fraud. But natural laws operate whether or not we understand 
them, and the writer submits that the case has been proven: whether or not 
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robbery has been made legal matters not an lota. The results are the same: 
less incentive to work and a lower standard of living are the first and most 
obvious results. 

Other social consequences of the Social Security fraud are inevitable 
and must not be Ignored. Since one part of society is living from the proceeds 
of the robbery of another part of the same society, the victims may be expect- 
ed, some day, to finally understand this and to band together as a voting 
group to oppose it. This point in time has almost arrived and we will have the 
unappetizing spectacle of the young, those under 50, actively working to 
reduce their tax payments while the old (those over 62) try to maintain or 
increase the level of taxes so that their rate of take (benefits) will in- 
crease. There will be a middle group that will be torn in looth directions. No 
matter how it works out, the social structure will be damaged. The probable 
outcome will be that the younger generation will prevail. In the final analy- 
sis, the welfare of the children and grandchildren must take precedence over 
the needs of the older generation. The problem we must solve is how to set 
matters right with minimum disruption of the society, a society that has been 
lied to concerning Social Security by its political leaders at every level 
from the days of Franklin D. Roosevelt to the present time. 

Much thought has been devoted to extricating the country from the intol- 
erable position that its violation of moral law has placed it in. Peter J. 
Ferrara, in a book, SOCIAL SECURITY: AVERTING THE CRISIS, has suggested 
changing from a governmental social "security” system to an individual retire- 
ment system that has loeen properly funded. He would increase the retirement 
age from 65 to 68, index the benefits to the rise in wages rather than prices, 
relate the benefits strictly to the amount paid into the fund, and remove the 
additional benefits that retired and disabled workers receive for spouses and 
dependents. Then each worker would establish an Individual Retirement Account 
(IRA) for himself and, over the course of a decade or two, an increasing 
percentage of the taxes that he and his en^>loyer paid to SS would go into the 
individual account. Finally the worker would terminate his connection with the 
SS system. In addition Dr. Ferrera discusses the insurance phase of the SS 
system and how this could be replaced by purchasing insurance by the individu- 
al . The annual cost to the taxpayer would be as much as 57 billion dollars (in 
1996) and would fluctuate widely. The proposal does furnish a basis for dis- 
cussion, but the operation is so dra%m out that possibly it could be done more 
quickly; even with some temporary disruptions, speed would l>e desirable. 

Retired persons who had reached age 72, could reenter the labor market 
and would make no deposits to their IRA's unless they wanted to. Retired 
persons between ages 62 and 72 could purchase annuities based on the bonds 
received for their contributions to the social security system and would 
probably return to the l:U3or force, perhaps with some retraining at public 
expense. The entire problem of transition is complex and needs serious study. 
The shorter the transition period, the less might be the damage to the body 
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politic: a five-year transition period would be more desirable than a 20 - year 
period. Probably the smallest feasible time period would be five years, con- 
sidering the great amount of paperwork and the need to accomodate the large 
amount of investment capital that would be made available. 

The Chilean government encountered the same results of violating natural 
law as the experience in the United States is producing. It decided to replace 
its social security system with a coogsulsory private pension plan: each em- 
ployee must turn over 17 percent of his wage to a private social security fund 
(10 percent for old age benefits, 3 percent for life Insurance, and 4 percent 
for health care.) The money of the worker must be placed with a private corpo- 
ration that, in turn, would invest in high grade securities of one type or 
another. The employee Is able to withdraw the money from one private corpora- 
tion and place It with another If he Is dissatisfied with the rate of return. 
Upon retirement he may either buy an annuity or make monthly withdrawals from 
the fund. He would receive exactly what he put Into the fund plus all of the 
money earned by his Investment, tax free. There are other provisions, but 
since the former tax was 28.7 percent of the labor cost and the cospanies were 
required to Increase the wages of the eng>loyees by 18 percent, there was a net 
reduction of labor costs of some 10 percent. Most lagjortant, the money re- 
ceived upon retirement has been placed under the control of the en^loyee and 
Is not based on funds extracted from the younger generation. In addition the 
worker receives his actual contribution to the old system plus 4% interest and 
an Inflation adjustment as a luag> sum from the government upon his retirement. 
This, combined with his private fund, is used to purchase an annuity. The Wall 
street Journal (3/31/82) published an article by E. G. Martin on the subject. 
Manifestly this Is a vast Improvement over Chile's former system, which was 
much like ours still Is. Chile's new system Is also far more In accord with 
the underlying laws of human society than Is our own social security system. 

Any system that seeks to protect the Individual against the wealcnesses 
and Infirmities of advanced age must do so In accord with natural law. This 
means that there shall be no robbery and no misrepresentation, as far as this 
Is humanly possible . Thus, In the United States, for future participants, all 
payments must be made on the basis of money actually saved plus the returns on 
investment less necessary operating expense. All payments should be made, tax 
free, by the eiig>loyee, possibly by payroll deduction. Over a trwsltlon peri- 
od, each esg>loyee might receive a bond equal. In face value, to all the money 
he had contributed In social security t 2 uc plus the appropriate Interest. This 
bond would draw the current rate of Interest paid by any other federal obliga- 
tion. The bond would be deposited In 2 U> investment house and would Ise In the 
IRA account of the bondholder. The Investment house would utilize the bond 
just as It does Its other Investments, changing Its investments as the market 
dictated. Of course the IRA could be withdrawn for use after retlrosent. 
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although its owner could specify where his money should be invested and would 
bear any risks. However, the citizen could change investment houses if he 
became dissatisfied with the rate of return on his contributions. 


In summary: the Social Security system must be abolished, the sooner the 
better. Why? Because it is based on stealing from the younger generation for 
the benefit of the old and stealing must be stopped or it will inevitably de- 
stroy a society from within. Evidence? Since the money is not saved (invested) 
but is used by the beneficiaries immediately, the capital stock of the 
is less than it would have been if the money had been saved - and the standard 
of living is substantially reduced. At the inceasing rate that funds are being 
stolen from the younger, productive, sector of the population, the entire 
enterprise will be bankrupt in about 30 years. Long before that, if taxes are 
perennially raised to pay the beneficiaries, there will be a tax revolt and 
civil disorder. At the same time we are seeing the beginnings of political 
efforts by the young to organize to protect their interests and the the future 
of their children. This will divide the country along generational lines and 
will destroy the internal cohesion of our society. 

Conclusion? The Congress should go full speed ahead to figure out how to 
terminate the Social Security system as soon as possible. I believe that it 
must be done in 5 years or less." 
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1709 Bayside Drive 
Chester, Md. 21619 
June 5, 1995 


Phillip D. Moseley 
Chief of Staff 
Committee on Ways and Means 
U.S. House of Representatives 
Washington, D.C. 20515 

RE; Hearings on the Social Security disability insurance (DI) program. 

In the early 1970's the Social Security Adraini stiat i on ' s Office of 
Disability and International Operation (ODIO) stopped doing a 
centralized one hundred per cent (100%) review of all the disability 
cases adjudicated by the various state disability determination 
sections (DDS). Afterwards a very limited (approx. 5-10%) review 
process was implemented. The disability rolls grew but thd growth was 
kept within reasonable bounds because cases with impairments that were 
expected to improve were routinely reviewed for continuing eligibility. 
Individuals were still removed from the disability rolls when it was 
determined by the continuing disability review (CDR) process tljat their 
impairments were not disabling. 

Around 1980 the CDR process was expanded. Medical reviews were 
conducted on all disability cases regardless of what the expectation 
was for medical recovery. Significant numbers of disability recipients 
were terminated but these terminations resulted in a public outcry for 
a reform in the continuing disability adjudication process. Because of 
this public outcry the number of disability cases which were subjected 
to CDR's was reduced in 1983. 

All medical CDR's were subsequently stopped in 1984 wlien a 
moratorium was declared. Numerous class action lawsuits had been filed 
and those that had been decided placed the entire medical CDR process 
into disarray. Congress then passed PL98-460 (The Social Security 
Disability Reform Act of 1984) which established new adjudicative 
criteria to be used in the CDR process. PL98-460 created a medical 
improvement (M.I.) standard that had to be met before a determination 
could be made that an individual was no longer disabled and no longer 
entitled to disability benefits. 

Since the implementation of this M.I. standard in 1984 fewer and 
fewer persons have been removed from he disability rolls. This 
reduction in the number of medical terminations has been largely due to 
the M.I. criteria established by PI,98-460 but it could al.so be 
attributed to the fact that fewer disability cases have been getting 
complete medical CDR's. This diminution in the medical CDR's even 
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reached the point that for an extended period of time various DOS's 
would not accept the medical cases assigned to them for CDR s. 
Virtually no medical CDR's were being done for a period o£ Ume 
(attachment A). 

Currently the number of disability cases getting a complete 
medical CDR is less than the congressionally mandated 500,000 annually. 
However, this situation is being further compounded by the fact that 
experienced disability examining personnel in ODIO are now being 
restricted from initiating medical CDR's when they discover cases which 
were not properly and timely alerted for CDR review by the computer .s 
selection process. This restriction applies even to those cases with 
medical conditions previously designated as the ones most likely to 
show medical improvement (see the attachment B - note that MIE diary 
cases represent those cases previously diariec because medical 
improvement was expected). 

It is agreed that an additional review of cases will be helpful in 
reducing the number of future disability recipient.s but my feeling is 
that the bulk of the efforts should be directed at preventing pfrson.s 
who are truly not disabled from wrongly getting these bonefit.s. The 
integrity of the Administrative Law Judges (ALJ) and DDS s original 
decisions of allowance/denial must be validated as n first priority. 
Given the restrictions placed on CDR ad judicator.s by tlie M.I. concept^ 
implemented by the Disability Reform Act of 1984^ it is very diflicull, 
if not almost impossible, to remove someone from the disability rolls 
once they have rightly or wrongly been entitled. If someone is wiongly 
entitled with little or no impairment it is virtually impossible to 
find any significant improvement in work related terms that would 
justify a medical termination under the M.I. criteria unless the person 
had an impairment that was expected to improve. If the M.I. concept is 
not changed or eliminated than it is very important that the integrity 
of the initial ALJ and DDS decision process roust be validated. 


All of the problems with the disability program can't be cured 
simply by passing laws that require more reviews. There arc addifional 
concerns which must be simultaneously addressed. One of these concerns 
is the fact that the reviews must be conducted by an organization that 
is trained and dedicated to its mission. Unfortunately, the 
environment in the Social Security Administration review components 
still needs to be addressed (See attachment C) . 


If you wish to discuss 
home (410) 643—2377 or work 


these issues further T can be reacned at 
(410) 966-1651 . 




Bob Lanasa 

Disability Examiner Consultant 
Office of Disability and 
International Opr. 



534 



Oat« 

From 

Subject 

To 


DEPAR TMENT OF HEALTH & HUMAN SERVICES Social Security Admir<strution 

* RFfiTQN X 

Refer to: s2DXB4:DPPi g ^ Memorandum 

Ju': T 'jS ‘ 01-28000 


Regional Commissioner 
Seattle Region 


Washington COR Moratorium - ACTION 


Assistant Regional Conmlssloner, Field Operations 
Area Directors I. II, III 

All Field Office Managers Serving Washington State 


Effective Immediately, a moratorium Is In effect on field office processing 
of medical CDRs Involving Washington residents. No new medical CORs should 
be Initiated until further notice. Medical CDRs In which contact has 
already been made with the beneficiary should be completed as soon as 
possible and sent to the DDS. 

This moratorium Is necessary due to the court ordered Morrison - Doe - 
Decker case reviews which will begin In July. The Washington uuS will 
receive approximately 1,000 review cases per month and lacks the resources 
to adjudicate Initial and reconsideration claims, carry out the court 
ordered review, and do medical CDRs. 

Work Issue CDRs which require DDS review are not Included In this moratorium. 

If your staff have questions about the moratorium, they may contact the 
Disability Programs Branch, FTS 399-44 59. COM ^ 6-442-4459. 


cc: Administrator, Washingtoi 
Washington DPA 
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SOCIAL SECXmiTY ADMIMISTKATIOH 
BE6I0HAL 0F7ICE, ORC 
75 HAWTHORME STREET 
SAH rSAMCZSCO, CALITORMIA 94105 


Ragloaal MemorandTim Ho. 91 - 56 
TO t All Region IX Managers 


DATBJ MAR 1 1 1991 


EROH s Regional. Comnissioner 


Refer to: S2D9B4 
Tile Codes DI-13-4 


SUBJECTS California CDR Moratorium Dpdate — INFORMATION 


This memorandum serves as an update to the ongoing moratorium on 
sending CDRs to the California DDSs. 


The moratorium continues on routinely scheduled MIE, MIR, and MINE 
cases. In addition, the California DDSs are not processing most 
work issue CDRs, including 1619 cases. 


The CDRs which the California DDSs Hill process are as follows: 


o Voluntary report of improvements 
o Third party report of improvement; 

o Evidence received in conjunction with a new or existing 
claim raises a CDR issue; 

o New initial claim is filed, and there is a matured MIE diary 
on another Title or on another type of claim on the same 
Title (e.g., DIB/DWB) ; 

o Certain DA/A cases. The FO should contact the Regional 
Office on each DA/A case for a determination on whether the 
CDR issue should be addressed despite the moratorium. 

If you have any questions about this memorandum or wish to disOTSS 
a possible exception to the moratorium, please contact Priscilla 
Royal, Disability Programs Branch, at Ul5) 744-4505 or FTS 484- 
4505. 

Linda S. McMahon 
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CONFERENCE AND CALLRECORD ( 

CONFERENCE OR CALLINTIIATOR 
John Bryan, 

Progran Analyst 




OASp 0010, DCO 

\WtlS a.ae |•/4/1 

RECORD OF 

t 

Q OmCE Q CONFERENCE | 

[1 PRONE n FBONE 
la CALL U CONFERENCE 

HLE REFERENCE NO. 
DI>13 

ROUTE TO: 

van 

LOCATION 7060 Security Nest Tower 

M.Burgan 


SUBIECT- 

Past Due WE Diarles—IHFORMATION 

Ms. Myers 

Dlv I-IV PAS • 
Div I-IV DECS 

Div I-IV DEs 

Ns. Cohen 


PARTICIPANTS 


NAME 

ORGANIZATION 

PHONE A 

Mr. Robert Lanasa, 

MOD-lOp ODOp ODIO 


Disability Consultant 


61650 

Ms. Sesrgia Myers, 

Progran Analyst 

DDPPp OCf 

59212 





SUMMARY OF DISCUSSION 

Mr. Lanasa raquastad clarification as to whatbsr poms di 40505.140(A) rasains ,v 
•ffaet. This saction of poms directs that a aadical CDR should bs initiated f^> 
past dua HIE diariss that ars discovsrad during tha courss of non-CD8 
processing. Ns. Nyars was contacted and indicated that Cl 40505.140 was to be 
changed, or deleted, in a future revision. Until the section is changed, DEs 
should disregard DI 40505.140(A). Past due HIE diaries should no longer be 
routinely referred to the field for CDR getion. However, NIE diaries will 
continue to be referred when a work issue raises the question of possible 
aedlcal laprovesent. 


ACTION TAKEN OR REQUIRED 

Distribute copies of this CCR to all 

DE PAS, DEs and DECS. 


NAME OF PERSON 

PREPARING THIS REPORT 



John Bryan ^ 

DATE 

0/0/94 


HHSdOKRn.ll/M) 
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/VlWCMfetfl'- C 


HKJE: l''AR 1 3 1591 

TO; MR. TORNHl 

FKM: CXJKEFNED DISflBUJTY DCBMINING PEBSClUn. 

SUB3BCT: CDO'S IND JJ F EH aCE TO THE DI S ft B TIj nf REVIBJ PROCESS 


THE ATTBCHH) IS A STOOPSIS CF THE ISSUES DISCUSSED WITH 
YOU CN FEBRUftRY 19, 1991. 




Uj/OS /3aJ 

SSfi's 

CXify\ /r, I 



AiTTAe AaS C-h/i^BO 

Ohio S-zMce /99/ 'TTtiJ 

S/AjopSfS UJ45 
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In nceordance with your request during our neetlng on 
Feb. 19.1991. we have prepared a list of the Issues that are 
of primary concern to us as disability examiner <DE) personnel 
in the Office of Disability Operations. 

I . ODO*S Module Structure 

The organizational structure of ODO is askew and does not 
promote a quality review of disability claims. ODO’s GS-11 
DE s with their GS-12 Disability Examiner Consultants 
(DECS) are divided into thirty six (36) separate nodules. 
This arrangement hinders the fulfillment of the uniform, 
consistent quality review that Congress mandated. 

All other components in the Social Security Administration 
(SSA) which review disability decisions (e.g.. the PSCs. 
OPIE, the S/Os and even ODO's Division of Appealed Claims) 
have consolidated their DE personnel. ODO does localize 
its personnel for special projects such as the 1619 
Workgroup, the California Workgroup, the Alternate Decision 
Review (ADR) Project and the Morrison. Doe and Decker 
Project. But it remains a mystery why ODO centralizes only 
for special projects yet keeps the DE personnel separated to 
work their regular case loads. Many DEs believe that the 
quality of the disability review suffers by our being in 
so many separate distinct groups. It appears to us as if the 
primary purpose for such an arrangement is not to encourage 
a uniform, consistent quality review but rather to support 
the higher grade levels of the module managers. 

Concentration of DE personnel would make it easier to 
monitor the application of SSA policies and help Insure that 
the often judgmental procedures are correctly and uniformly 
interpreted. Perhaps ODO could avoid a fiasco similar to 
that caused by the implementation of the 1980 Amendments. 
Because DE personnel have been so dispersed, procedures 
concerning the 1980 Amendments were variously interpreted. 
Even today those procedures and subsequent ones are still 
not applied with conformity. Uniform consistent quality 
review would be encouraged by consolidating DE personnel. 

We suggest that the initial and reconsideration DE 
personnel be merged into functional units within ODO or 
at least within each division. 

II . Management Responsibility 

ODO's management personnel should be accountable for 
monitoring and managing the disability review performed 
in ODO. Less than fifteen (15) percent of the GS-13 
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and CS-12 aodule managers and assistant nodule njLnagers 
have bad any significant experience in the preparation 
and/or review of disability decisions. The vast 
nalority of the nanagers who directly manage the DE 
personnel in ODO have bad little or no experience 
actually performing a substantive review of disability 
decisions. The few who do have this experience 
arc usually at most only minimally involved with 
monitoring the disability review process. 

The proper management of this congress ionally- 
mandated review warrants a sufficient number of 
managers who have currently relevant disability 
adjudication experience; i.e.: they were actively 
involved on a daily basis in verifying that disability 
cases were being uniformly adjudicated according to 
the various disability laws and regulations. Our 
experience in the nodules for more than ten <10) 
years has shown that the nodule managers and their 
assistants lack sufficient experience, inclination or 
the responsibility to properly monitor, coordinate or 
direct the disability examiners and the disability 
review process. 


III. Adjudicative Atmosphere 

The creation of a quality environment that is equally 
mindful of accuracy, efficiency and service which is 
compassionate and considerate was Commissioner Xing's 
goal in March i990 when she suspended numeric goals 
for both supervisory and non-supervisory employees. 
While superficially ODO has removed numeric goals 
the numeric atmosphere still exerts an undue 
influence on the disability adjudicators in ODO. 

Both prior to and since March 1990 employees have 
been repeatedly confronted with their nodule's 
relative position on the Management Information 
System (MIS) reports and constantly encouraged to 
see if they could work one or more additional cases 
to improve the module's standing on the MIS report. 
ODO has replaced individual numeric assessment 
with an obsession for numerically comparing the 
various units* MIS status. Put in proper perspective 
an awareness and discussion of -production and numbers 
is appropriate in an operating component, bat 
unfortunately it continues to dominate and almost 
totally preoccupies the scene in 000. 

In ODO the first-line supervisors' thoughts and tine 
are still almost totally absorbed with numeric 
statistics because of upper management's daily use of 
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the MIS report as a aanaging tool. This concern and 
preoccupation with nuabers Is very easily transnJ-tted 
to the non-supervlsory employees who know that they 
can keep their supervisors happy by moving more cases. 
This situation Is then further complicated by the fact 
that production fworkloads and MIS statistics) Is 
addressed and discussed In most meetings while 
accuracy and good service are hardly ever mentioned by 
the supervisors. 

Until upper management starts using the MIS report 
appropriately and stops overusing and abusing It, the 
prevailing environment Is going to remain one that 
overemphasizes nuabers. More than occasional lip service 
Is required to change the environment to one that 
encourages accuracy and provides service that Is 
compassionate and considerate. 

A first step In this direction could be made If ODO's 
management would relax Its emphasis on the dally MIS 
statistics so that the lower level supervisors would have 
the time needed to concentrate on the responsibilities 
of their positions other than those related to their 
units' statistical standing on the dally MIS report. 
Perhaps supervisors would have a chance to become 
significantly involved with the disability program 
and process. If upper management would restrict the 
use of the HIS report to a weekly or monthly basis 
rather than a dally one. 

Proper disability adjudication requires a climate that 
encourages quality service, proficiency and production 
on an equal basis. Periodically saying that quality 
and proficiency are equally as important as production 
is not the sane as performing daily actions that show 
this to be true. Currently we are occasionally told' 
that these things are equally important but management's 
dally activities convey an entirely different message to 
the employees. Actions do speak louder than words. 

IV. Vocational Specialist 

ODO's DE personnel are responsible for determining 
who Is and isn't still disabled. A decision of 
whether a beneficiary with a severe medical 
impairment Is realistically capable of returning 
to the world of work often Involves the assessment 
of how the beneficiary's medical condition Interacts 
with his/her age, education and vocational history. 
Sometimes the decisions are very Judgmental and 
require special guidance. 
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In the past ODO had specially trained vocational 
consultants to assist Its exaalners In their evaluation 
of the aore Judgaental decisions. Currently ODOndoes 
not have any of Its own specially trained vocational 
consultants to assist In vocational assessaent. If we 
need the service of a vocational specialist, we refer the 
case to such a person In OPIR. (NOTE: OPIR perforas a 
consistency review of ODO's cases. Can they review 
theaselves?} 

ODO's reestabl Ishaent of the vocational consultant 
position* would denonstrate its sincerity about 
making quality disability reviews. The individual 
In these position could be available for face to 
face discussions of the aore coapl icated 
situations. They could also keep themselves and 
ODO's examiners abreast of any advances In aedical 
and/or vocational technology that impacted on 
vocational assessment. Additionally they could review 
all of ODO's vocationally related returns to the 
various DOS's. 

V. Opportunities for the GS-12 Disability Examiner 

Personnel 


Although the GS-12 DECs and Reconsideration 
Examiners have been repeatedly advised that they 
have promotional and advancement opportunities, no 
more than one GS-12 who was actively adjudicating 
and reviewing disability claims in ODO has been 
promoted directly to a GS-i3 since 1979. This 
record is an obvious affront to the GS-12 
disability examining personnel and raises a 
question about the philosophy of an organization 
that purports Itself to be aore than a payment 
center. 

A responsible aanageaent attitude would 
seen to dictate that the individuals 
knowledgeable in disability adjudication be given 
promotional opportunity In SSA's disability 
operational component. Unceasingly ODO's 
aanageaent has advised Its disability personnel 
that they were eligible for promotional 
opportunity but they have not followed up their 
rhetoric with supportive actions. When will they 
stop promising promotional opportunity and start 
giving It? Why have they discriminated against 
these CS-12s during the past decade? 

VI . Opportunities for the GS-11 Disability Examiner 
PersonneT 
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The GS-lls in ODD who have been actively adjudicating 
disability claims have been given less than equA 
consideration for proaotion into ODO's 08-12 
aanageaent and reconsideration disability esaainer 
positions. In the last seven (7> years there has 
been no promotion into the GS-12 reconsideration 
disability examiner position because every vacancy 
has been filled with former GS-i2s and GS-i3s 
who were being reassigned, mostly from ODO 
management positions. Likewise, no more than one 
GS-ti who was actively adjudicating and reviewing 
disability claims in ODO has been promoted directly 
to a GS-i2 aanageaent position in ODO since at 
least 1980. 

Equal opportunities for advancement and promotions 
should be available to all ODO's GS-li employees. 

The employees performing the valuable Job of 
preparing and reviewing disability decisions should 
no longer be disadvantaged and deprived 6f these 
opportunities 
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LEGAL ASSISTANCE FOUNDATION OF CHICAGO 

• X661 S. Blue Island Avenue • Chicago, XL €0608 • 

• 312-633-9890 • FAX 312-421-4643 • TDD 312-421-6574 • 

STATil'IEirr OF TECMAS YATSS OF TEE LEGLU ASSISTANCE FOUNDATION 
OF CHICAGO TO THE SOCIAi SECURITY SUBCOMMITTEE OF THE COMMITTEE 
ON WAYS AND MEANS, UNITED STATES BOUSE OF KSFRESENTATIVES, 
CONCERNING THE SOCIAA SECURITY DISABILITY INSURANCE PROGRAM 

On behalf of Social Security and Supplemental Security Income 
applicants and recipients living in Chicago who are eligible for 
legal representation from the I,egal Assistance Fovmdation of 
Chicago ( "LAFC" ) , 1 write concerning problems in the Social 

Security Disability Insurance program. 

IiAFC provides legal representation to the poor in Chicago on 
most civil legal matters, and represents thousands of persons on 
Title II and XVI issues each year. This representation is provided 
free to eligible clients . 

In this testimony, I address four issues: 

♦ the difference in allowance rates between state 
disaToility determination services and Administrative Law 
Judges CALJs'); 

♦ creation of a Social Security Court of Appeals, - 

♦ the backlog of claims at the Social Security 
Administration CSSA”); and 

♦ the need for continuing disability reviews to maintain 
integrity in the Social Security disability programs. 

A. The Reasons For Differences In Allowance Rates Between 
State Disability Determination Sarvieas and 
Adi&iaistrativ* Law Judges 

Much has been made of the disparity in allowance rates between 
state agencies making initial and reconsideration decisions on one 
hand, and AIiJs making hearing decisions on the other. To a large 
extent, the discussion appears to rest on the assumption that ALJs 
are making wrong decisions when they allow benefits on claims that 
were denied et the initial and reconsideration levels. 

1 believe that the differences in allowance rates between 
state disability determination services ('state DDSs*) and ALJa are 
caused by three factors in combination: 

1) Many claimants at the hearing level aire represented by 
legal counsel; few are represented by legal counsel at 
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the initial and reconsideration levels; 

2) Initial and reconsideration decisionmakers have no 
personal contact with the claimant while ALJs usually 
take testimony from the claimant at hearing; and 

3) Initial and reconsideration decisionmakers rely on the 
POMS, which are inapplicable at the hearing level. 

First, legal representation makes a major difference in 
allowance rates. In Illinois, few claimants are represented before 
the Illinois DOS at the initial and reconsideration levels, 
although a majority of claimants are represented at the hearing 
level. However, statistics show that legal representation, when 
present at the state DDS level, makes a huge difference in 
allowance rates. 

LAFC provides representation to SSI applicants at the initial 
and reconsideration levels. Based on our experience, represented 
claimants have a far better chance of being found disabled at the 
initial and reconsideration levels than do unrepresented claimants, 
as the data for adult disability claimants below demcnstrates . 

XXlowance Kates Based On I.agal Representation 

All Cases* Represented By lAFC 

Initial 32.8% 60.6% 

Reconsideration 15.9% 71.4% 

Source of Data: Legal Assistimcs Foundation of Chicago SSI Advocacy 
Project, "Annual Report for FF 1994," Table H (data covers period 
of July 1993 through Jime 1994) . 

The allowance rates for persons represented by legal counsel 
at the initial and reconsideration levels are largely the sane as 
the average ALJ allowance rate of 66%. 

Second, there is no substitute to seeing and personally 
questioning a disability claimant. ALJs are provided a unique 
opportunity to question euid assess the credibility of disability 
applicants. This is particularly relevant when pain or mental 
illness is part of the alleged disability. Initial and 
reconsideration decisionmaJiers do not have this opportunity. 


‘ I am assuming chat very few other claimants bad legal 
representation at the initial and reconsideration levels in 
Illinois. I am aware of no other legal services organisations or 
private attorneys that routinely provide legal representation at 
the initial and reconsideration levels. 
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Indeed, it: is telling that when SSA'e Office of Progren and 
Integrity Reviews studied the difference between state DOSs and 
AIkTs, they did not have the state agency decisionnakers tdio 
reviewed ALJ decisions listen to tapes of the hearings, see SSA 
Office of Program and Integrity Reviews, •Findings of the 
Disability Hearings Quality Review Process: An Assessment of the 
Quality of Hearings Decisions And l^ipealed Reconsideration Denial 
Determinations,* September 1994. 

Third, some of the disparity is caused because the state DDSs 
are bound by the POMS while AIiJs are not - t believe that the 
mandate a nK>re standardized assessment that fails to properly 
factor in limitations in functioning in some cases, particularly 
those involving pain, mental impairments, and assessment of 
residual functional capacity. To eliminate this as an issue, SSA 
should establish one standard for disability adjudication at all 
levels . 


B. Creatiem Of A Social Security Court of Appeals Will Hot 
Aid In Adjudication Of Social Security And SSZ Cases 

Advocates of creation of f single court of appeals to handle 
appeals of Soc.ial Security decisions rendered by federal district 
courts stress the need to create a uniform body of case law and to 
guarantee that the claims of similarly situated claimetnts are 
treated without regional disparity. I take no issue with these 
goals. However, as I set forth below, I believe that creation of 
such a ccurt will hamper, rather than advance these goals. 

First, the case law of different circuits has been, in 
significant part, xiniform. The various courts of appeals have 
taken similar, if not identical, positions on application of the 
severity step, the treating physician rule, and jurisdiction over 
class actions under 42 D.S.C. S 40S(g), to name a few exatiq^les. 
The difference in interpretation has arisen between the cotirts of 
appeals and the Social Security Administration (*SSA*) , which has 
pursued a policy of non •acquiescence in appellate decisions. 

Mcreover, some differences are beneficial to the Social 
Security system. The process of 'percolation, ■ in which more than 
one co:irt passss on issues, often arising from slightly different 
factual backgrounds, has contributed to a fuller devel^ment of the 
law. Limitirg all appellate inquiry to one court would negate 
this. 


In addition, creating one appellate court will not guarantee 
that one uniform stamdard will b9 applied to all social security 
claimants. The disparity in standards has largely resulted from 
SSA's nonacquieseence policy which lad to two sets of standards, 
those applied to claimants in the administrative appeal process, 
and those applied to the few who exercised their right to judicial 
review. Creation of one appellate court does not guarantee that 
8SA will follow all of that court's decisions. 
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Finally, X queecion whether a specialized court, limited to 
hearing social security claims, would be as capable as the regional 
courts of appeals in objectively judging SSA. Social Security law 
does not exist in a vacuum. I believe that regional courts of 
appeals, precisely because they address other issues, are better 
suited for judging the actions of SSA. 

Moving the courthouse door to Washington, DC (or some other 
central location) will maxe it more difficult for claimants and 
their advocates in Chicago to pursue their claims to the appellate 
level. Many Social Security claimants and all SSI claimants are 
indigent or near -indigent; neither they nor their attorneys, often 
federally funded legal services programs such as I,AFC, have the 
resources to go' to Washington for oral argument. And, the 
alternative, foregoing oral argument will lead to less than full 
development of issues at the appellate level. 

For these reasons, I oppose replacing regional courts of 
appeals with a single appellate court of appeals to hear and judge 
Social Security claims. 

C. The Backlog Of . Claias At The Social Security 
Administration Has Been Caused By The Agency's Failure 
To Provide Adequate Staffing To Handle Caseloads. 

The bac)tloc of claims at the Social Security Administration is 
a major problem. In Chicago, disability claimeuits whose claims are 
allowed by ALCs routinely wait two to two and one half years to 
receive favorable disability decisions. Indeed, the average length 
of time from the date of filing a request for a hearing to the date 
a hearing decision is rendered is more than 12 months a year at 
Chicago Offices of Hearings and Appeals. I have seen cases in 
which claimants waited over two years from the date of request for 
hearing to receive a hearing decision, in addition to the time the 
claimants waited to receive initial and reconsideration denials 
before requesting the hearing before an AlaT. 

In addition, claimants and recipients routinely face long 
delays in receiving service at local Social Secnirity offices. It 
is not uncommon for persons to wait for several hours up to most of 
the day to be seen by claims representatives at some Social 
Security offices in Chicago. Staff at LAFC instruct clients who 
must go to local Social Security offices to take with them food and 
their daily medications because of the long waits. 

The backlogs are largely the result of SSA's decision to 
automate its system sc that employees could be eliminated. 
Automation has not successfully replaced human staff. Moreover, 
the reduced number of staff do not have the time to adequately 
assist claimants and recipients and make eligibility 
determinations. Unless the Administration is aO&le to add staff, 
it will not be able to successfully deal with the backlog of 
claims . 



547 


S. SSA Must Do Continuing DisnblXity R«vi«w« To Maintain 
Integrity In Tha Social Security Disability Prograas. 

SSA’s failure to do timely and effective continuing disability 
reviews ("CDRs’’) haa contributed most to the perception that the 
disability program is out of control. Persons who no longer meet 
the disability standard, as defined in 20 C.F.R. §S 404.1594, 
416.954, and 416.994a, should have their disability benefits 
terminated. 

The problem is forcing SSA to actually do the CDRs. As an 
advocate, I rarely see CDR cases, and I assume that SSA is not 
regularly reviewing claim.s to see if disability has continued. 
SSA should be required to do the following: 

1) set dates for CDRs in all cases in which a disability 
finding is made; 

2) inform disabled persons of the scheduled CDR date, and 
advise them that they should receive all medical care 
necessary to treat, or control the disability; 

3) require SSA to do the CDRs in a timely fashion; 

4) set up special funding to cover SSA's costs of doing 
these CDRs; and 

5) require SSA to report yearly to Congress concerning the 
number of CDRs scheduled to be done, the number of CDRs 
actually performed, and the cessation rates. 
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DAVID B. LOWRY 

Attorney at Law 

One Lincoln Center • Suite 530 

10300 s.w. Greenburg Road 
Portland, Oregon 97223 

(503) 245-7281 


May 31, 1995 


Philip D. Moseley 

Chief of Staff - Ways & Means Comm. 
US House of Representatives 
1102 Longworth House Office Bldg. 
Washington, DC 20515 

RE: Social Security Disability 


Dear Mr. Moseley, 

I am writing to submit written testimony regarding your recent 
hearings on this subject; I have practiced Social Security 
Disability law since 12/91. 

1) The DPS standard for evaluating disability is an incomplete 
standard . For example, people go to SSA and report that they are 
disabled for reasons that are objectively measurable: e.g., "I am 
four feet tall and I weigh 600 pounds." In such a case, DDS tends 
to grant benefits because they can objectively measure the 
impairment. Or, people may go to SSA and report that because of 
one or more health problems, they suffer from subjective symptoms, 
such as pain or fatigue. Since there is no objective way to 
measure this, these claims are routinely denied by DDS for want of 
adequate means to evaluate severity. These cases are won, if at 
all, at a hearing where an ALJ can assess the nature and extent of 
all factors, objective and subjective . In the Re-engineering 
program, SSA is pursuing a mirage of being able to "objectively" 
determine the severity of these symptoms. They cannot. Subjective 
symptoms require a whole person analysis. Any "objective" 
measurements would be further complicated by the good days and bad 
days aspect as well. Any physical capacities evaluation will be 
but a snapshot in time which ignores this fact of live. In my 
practice, 80-90% of my clients report good days and bad days and 
physical activity (like work) is the most common cause of bad days. 
(I.e., becoming physically active today makes for a miserable day 
tomorrow.) Most such clients need to lie down intermittently 
during the day in order to relieve pain. Pain is subjective and 
hard to measure, but very real. The same is true for fatigue. 
These two symptoms 


Unlveislty of Artzona. B.A. 1966; J.D. 1969; admitted to practice in Arizona 1969; in oiegon 1973 
Who’S Who in American Law 
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usually go hand-in-hand. These in turn tend to negatively impact 
memory, attention span and concentration. People hurt, and it 
interferes with their ability to think straight. 

2) Continuing disability reviews can be made if Congress 
segregates funding solely for this . This problem could be further 
helped if the original disability decision maker would indicate if 
time and treatment are likely to result in improvement, with cases 
coded for review accordingly. 

3) Cost growth could be contained by re-defining the Cost of 
Living, which impacts COLA. Even Alan Greenspan likes this idea. 

The whole idea for the existence of Social Security is to provide 
a safety net for people who, because of age or disability, cannot 
maintain employment, or by virtue of old age, should not have to do 
so. In this light, the disability aspect of Social Security is not 
a "drain" on the retirement program. Between the two, those who 
are disabled ought to have the greater claim to the government's 
help. Those who are not of retirement age, but are disabled, 
cannot save for their retirement. Or work beyond normal retirement 
age . 

4) The cost of paying Social Security benefits could be reduced if 
benefits were means tested . This idea has been kicked around a 
long time and will likely command public acceptance (albeit 
reluctantly) . If everyone who claims SS benefits with an income 
over "X" times the Federal poverty level saw their SSA benefits 
reduced until their income was at "Y" times the Federal poverty 
level when no further eligibility for benefits existed, a cap on 
budget problems could occur. This is a more worthwhile approach 
than picking on disabled citizens when they are at their most 
vulnerable and if 60% or so of us still qualified for some amount 
of SS benefits, the "welfare" stigma for SS could be minimized. 

I realize there must be a lot of frustration over the dollars 
involved, but disabled citizens should not have our budget balanced 
on their backs . Our budget frustration should be re-directed to 
other areas. 



DBL/bs 


c: Nancy Shor, NOSSCR 
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tVKlIrrlil (91^ 

STATEMENT ON SOCIAL SECURITY DISABILITY 
y PROGRAM PROBLEMS 

FOR THE SENATE SPECIAL COMMITTEE ON AGING 
BY ANN DEWITT 

DIRECTOR MAINE DISABILITY DETERMINATION SERVICES 

Mr. Chairman and Members of the Coiwiittee: 

My name is Ann DeWitt. I am the Director of the Maine Disability 
Determination Services agency. I have worked with Social Security 
Disability claims for 25 years. I wish to thank this conndttee for the 
opportunity to speak about the current problems in the Social Security 
Disability Program. 

This past year has brought specific program problems into public view 
with press and television accounts of unsupervised disability payments 
to addicts, disability payments to children with behavior problems and 
disability payments to immigrants who came to this cowtry with 
sponsors. The current national controversy has caused problems 
locally. When our agency allows childhood claims with attention 
deficit disorder as directed by current Social Security rules we are 
brought into conflict with special education teachers who believe we 
undermine their efforts to help the children be capable, productive 
citizens. Some of these teachers believe parents who contribute to the 
child's problems are rewarded with checks. 

These media accounts vfhile alarming do NOT address a serious underlying 
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malfunction of the disability system viewed as a Whole. The fact is 
that state decision-makers (such as examiners and physicians in the 
Maine State agency) use medical , obi active standards when deciding 
individual disability claims at the initial and reconsideration 
levels. In the states, doctors decide what effect a medically 
determined impairment has on a claimant's remaining functional 
abilities. These state decisions are subjected to rigorous federal 
quality review. Most states make the correct decision 96Z of the time 
according to federal reports. Cases found to be in error are sent back 
to states for correction. 

When a claim is appealed to a federal Administrative Law Judge 
subjective , legalistic standards are used to determine individual 
disability claims. Judges or staff attorneys (not doctors) make the 
critical judgement regarding what effect a medically determined 
impairment has on a claimant’s remaining ability to function. 
Administrative Law Judge decisions are NOT subjected to quality 
review. The result of the more liberal review on appeal is that about 
1.300 beneficiaries who would not receive benefits tinder state 
standards are added to the Maine disability rolls each year. This 
number may seem unimportant when compared to the 47.000 beneficiaries 
currently receiving monthly checks. The trend, however, is upward. 
Maine experienced a 55Z increase in SSI disability claims between 1991 
- 1994. With more claimants applying and more subjective standards in 
use. the trend will be for more people to be on the disability rolls 
nationwide. Another result of the increased volume of applications is 
that states are unable to undertake continuing disability reviews and 
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to Stop benefits to people who have improved. Thousands of claims are 
awaiting review because states are too. busy with initial claims. 

Administrative Law Judges overturn about 70Z of claims denied at the 
state reconsideration level. These reversal rates are seen by most 
onlookers as evidence of problems with state decision>making. The 
truth is that states have always acted as unwilling screens. 

Our disability programs lack a goal. Both the program for those who 
earned coverage under Social Security and the program for those of low 
income and resources suffer from the same systemic problem. As claims 
go to higher levels of appeal more liberal standards are applied. Each 
level should have the same standards. If congress wants more citizens 
on the disability rolls then states should be given the ability to have 
state workers decide what effect a medically determined impairment has 
on functional ability and state decisions should have much less quality 
review. If on the other hand congress wants fewer citizens on the 
disability rolls, then Administrative Law Judges should be required to 
use physicians to make medical judgements about functional abilities 
and Administrative Law Judge decisions should have quality review. 

The national redesign of the disability program that is now underway 
does not adequately address the forementioned problems. A troubling 
aspect of the current federal redesign project from a state perspective 
is that the memberships of the redesign task teams include few state 
decision-makers. The people whose jobs are most heavily affected by 
redesign are proportionally the least involved. 
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My greatest concern is for the future. If the systemic Social Security 
disability program problems are not addressed there may well be no 
money left for even the most disabled' citizens in the 21st century. 

Again, thank you for allowing me to appear and speak on this very 
important public issue. 

AD/SS/ds 
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STATEMENT OF LAURA LEE HALL, DIRECTOR OF RESEARCH 
NATIONAL ALLIANCE FOR THE MENTALLY ILL 

On behalf of the National Alliance for the Mentally 111 (NAMI) and its 140,000 members 
who are families of people with severe mental illness as well as people with these diseases 
themselves, I am pleased to submit the following written testimony on the Social Security 
Disability Insurance program (SSDI). 

Chairman Running has made clear his desire to restore “fairness to the disability program 
by enabling those who are truly disabled to receive benefits quickly, and by stopping payments to 
those who have recovered,” and to improve links to vocational rehabilitation services. NAMI 
shares the Chairman’s desire for an efficient SSDI program that places a high value on work. 
Work is extremely important to many people with severe mental illnesses and their families 
(Uttaro and Mechanic, 1994; EstrofF et al., in preparation; VMHCA, 1992). Yet the supports 
necessary to achieve employment are simply not in place for most individuals with these illnesses. 
Furthermore, it is essential to not lose sight of the fact that the severe and long-lasting disability 
associated with schizophrenia, manic-depressive illness and other such brain diseases curtail work 
capacity. SSDI, as well as the Supplemental Security Income program (SSI), are absolutely 
essential for many people with severe mental illnesses. Without this bare minimum of resources, 
severe mental illnesses would result in increased homelessness or institutionalization for many 
hundreds of thousands of people with these diseases. 

The need for SSDI (and SSI) by people with severe and persistent mental illnesses has its 
roots in the policy of deinstitutionalization. Deinstitutionalization resulted in an influx into the 
community of hundreds of thousands of people with these diseases (Grob, 1983). Although the 
original vision was to integrate people with severe mental Illness into their home communities, 
unfortunately deinstitutionalization occurred without the needed treatments, supports, and 
resources that put people in the mental hospital in the first place. Afterall, these were individuals 
who were considered, historically, so ill that the only option was long-term residence in a mental 
institution. 

SSDI and SSI are critical components of community-based treatment and support. SSDI 
provides these gravely ill individuals with $641 a month for rent, food, transportation, and 
clothing (NASI, 1994). SSDI and SSI assure access to treatment, by making individuals eligible 
for Medicare and Medicaid. This link to treatment is critical, as most private health insurance 
policies do not cover severe mental illness treatment and state mental health programs historically 
have inadequately funded treatment that did not occur behind the institution walls. 

What captures the attention of many policy analysts is the high percentage of people 
receiving SSDI and SSI on the basis of mental illness. Psychiatric disorders have been the largest 
diagnostic category among adult disabled SSI recipients since the inception of the program 
(Kochhar, 1979); since 1987 the same ranking applied to SSDI. Kennedy Manderscheid (1992) 
report that in 1991 the number of individuals with mental disorders exclusive of mental 
retardation who received SSI and SSDI was 1,154,7544 Individuals with severe mental illnesses 
now represent the largest single diagnostic group of disabled adult recipients in both the SSI and 
SSDI programs, constituting 28.2 percent of SSI recipients and 24.5% of SSDI recipients, or 
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about 1 in 4 adult recipients under the age of 65 (Kennedy and Manderscheid, 1992; NASI, 

1994). They tend to be younger than recipients with other impairments (Kennedy and 
Manderscheid, 1 992) and have the longest tenure as SSDI recipients, a mean of 1 5,6 years, when 
compared to persons with all other disabling conditions (Hennesey and Dykacz, 1989). 
Furthermore, the number of beneficiaries with severe mental illnesses is increasing, as is the total 
number of persons with disabilities, but at a somewhat higher rate than total program growth. 

What is lost in the discussion of these numbers is the fact that less than 50 % of American 
adults with serious mental illnesses—approximately 5 million American adults— receives SSDI or 
SSI. Furthermore, studies have shown that many of those individuals who may be eligible for 
these income programs by virtue of a severe mental illness do not apply (EstrofF et al, in press; 
Steinwachs et a!., 91, 92) Furthermore, all who apply do not receive the benefits— a recent study 
found that only 75% of those who applied were found eligible (EstrofF et al., in press)-even 
though studies suggest that many who apply and are rejected are indeed severely disabled and do 
not work (see GAO, 1989 and EstrofF et al, in press). 

Some analysts recently have suggested that people with severe mental illnesses receiving 
SSDI and SSI do not have real disabilities, but rather have psychological or social problems, and 
thus are not appropriate candidates for this disability program. The fact of the matter is that 
schizophrenia, manic-depressive illness, recurrent and severe depression, and other mental 
disorders are real diseases with real, severe, and long-lasting functional consequences. Modern 
science has pinpointed the brain mechanisms involved in these brain-based disorders (OTA, 

1992). In schizophrenia, for example, abnormal brain structures and functions underpin the 
symptoms of psychosis— imaginary voices that won’t be quieted or ignored, paranoid ideas that 
hound waking life, the untrue belief that an individual is Jesus Christ or Abraham Lincoln, and 
frightened disorientation and sometimes rage. Other regions of the brain malfunction in ways that 
impair the ability to pay attention, to concentrate, to sort through facts and other mental and 
cognitive functions. For most people with severe mental illness, disease onset is early, during 
adolescence or young adulthood. The course of illness is ongoing, with acute and severe episodes 
of symptoms crashing forth repeatedly and unpredictably. 

Unsurprisingly, these brain diseases have severe functional consequences. Inability to 
handle stress, concentrate, and interact with others means that people with severe mental illnesses 
cannot take care of themselves without assistance (OTA, 1994; Barker et al, 1992). They may 
not be able to get out of bed in the morning, do their shopping and banking, go to work, or even 
maintain the semblance of human contact. Most individuals with severe mental illness do not 
work— 85 percent of more (Anthony and Jansen, 1984; Noble, 1984) . Hundreds of thousands are 
homeless and in jails, simply for the crime of being “mentally ill” (NAMI, 1992; DHHS, 1992). 

Ten to fifteen percent commit suicide (OTA, 1992). 

It’s not just these brain illnesses that are so disabling. The stigma and discrimination that 
surrounds mental illness in our society mean that people with these diseases are shunned and 
avoided (OTA, 92, 94; Link, 1987; EstrofF et al, in press). They are denied access to 
employment and other aspects of public life that most of us take for granted. They are dismissed 
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as fakers, slackers, crooks, or worse. They are demoralized and handicapped by the strangulating 
hold of ignorance and stigma on our society. 

Perhaps the greatest trag^y in this grim picture of severe and persistent mental illness is 
that people do not have access to the growing retinue of treatment and supports shown 
scientifically to be effective in controlling symptoms and improving functional status. 
Discrimination is so deep-rooted and pervasive that private insurance will not pay for the care that 
people with severe mental illness need (OTA, 1992). 

Data concerning the employment and rehabilitative potential of individuals with severe and 
persistent mental illnesses are especially germane to your committee’s deliberations. A variety of 
studies are now showing that with training and ongoing support, many people with these brain 
diseases can achieve better levels of employment than previously thought or now seen (Bond and 
McDonel, 1 991 ; Drake et al., in press; NAMl, in preparation). Data from one of the most recent 
and comprehensive study done to date show both the promise for improved employment 
outcomes and the limits of what may be achieved. In a 7 year study involving people with severe 
schizophrenia, individuals received what is undoubtedly the most comprehensive and intensive 
forms of community-based treatment possible, well known as Assertive Community Treatment. 
The researchers added to this treatment supported employment services, services available as 
needed to the individuals with schizophrenia throughout their job-tenure (Test, personal 
communication). The good news is that SO percent of the individuals receiving these 
interventions, versus 30 percent among the control group, were able to work in the competitive 
employment market. The sobering reality is that even with this intensive array of services, to 
which most individuals with severe mental illness in the U.S. do not have access, only 50 percent 
achieved the goal of work. And this goal was defined as 400 hours of work a year, approximately 
8 hours each week or more. Furthermore, the pattern of work was typically interrupted, and not 
consistently maintained over time. 

It is important to note that different treatment and employment service programs can 
achieve different rates of success, indeed measure success differently. In addition, factors other 
than the brain disease itself impact on employment outcomes, including discrimination and 
employment opportunity (Estroff et al., in press; Yelin, 1992). The bottomline is clear, however: 
people with severe mental illnesses want to work; want meaningful and productive activity in their 
lives. However, their illness, the availability of treatment and services, and the opportunities that 
they have forestall full-time, uninterrupted competitive employment. In your efforts to redesign 
SSDI policy, we urge you to eliminate barriers to employment that exist for people with severe 
and persistent mental illnesses— barriers to effective treatment and vocational rehabilitation 
services, and discrimination— while maintaining the essential safety net that SSDI provides to 
people with these diseases. These goals can be achieved by the following policies: 

Do not change the SSDI eligibility criteria for adults with severe mental illness. The 
current eligibility criteria, including the Listing of Impairments, for mental illnesses reflect modem 
diagnostic terminology and consider functional domains known to be impaired by these diseases 
and to be relevant to work ability. The criteria were devised with the input of experts and have 
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been shown to be reliable by scientific studies (Pincus et a!., 1991 ; Okpaku et al., 1994). The 
criteria take into consideration the medical status of an individual (their diagnosis^ the functional 
results of the impairment (Barker et al., 1992), and the fact that highly structured supports can 
give the illusion of little disability. Improvements can be made, however, in the criteria, namely by 
improving the way in which difficult cases are decided and further educating mental health care 
professionals on how to provide relevant information for the disability determination. 

Do not impose a short time-limit on the receipt of benefits for people with severe and 
persistent mental illnesses. As noted above, these brain diseases are long-term, unpredictably 
episodic, and severely disabling. The scientific data, concerning the nature of these diseases and 
the best possible employment outcomes, absolutely contradict the use of an arbitrary time limit on 
benefits. Furthermore, it would be a bureaucratic nightmare for people with severe mental 
illnesses (not to mention the government) to have to constantly reapply for benefits, a prolonged 
and complicated process that leaves individuals in dire straits as they wait for the process to move 
forward. A short-term SSDI benefit is a recipe for disaster, which would undoubtedly leave more 
people with severe and persistent mental illnesses homeless, in jails and prisons, or in institutions 
such as nursing homes. All of these alternatives are much more costly— to society and individuals 
with these diseases and their families-than SSDI. 

Strive to eliminate barriers to achievable work levels by people yvith severe mental 
illnesses. As the research literature demonstrates, and NAMI firmly advocates, productive 
activity is critically important to people with severe mental illnesses. A variety of public policies 
stand in the way of achieving this goal. Work disincentives in the SSDI program itself hamper the 
pursuit of gainful employment (Koyanagi and Goldman, 1991). The fact that the SSDI benefit is 
an all-or-nothing entitlement flies in the face of the reality of these illnesses, as unpredictably 
episodic in symptoms and levels of disability, and discourages employment. We would like to 
work with the committee in developing a mechanism for titrating SSDI benefits, as needed, to 
people with severe mental illnesses. 

Among the largest barriers to employment is limited access to treatment. As noted, 
people with severe and persistent mental illnesses generally cannot get private insurance that will 
cover their health care needs. They have no choice but to turn to the public health care financing 
mechanisms. Medicare and Medicaid. And access to Medicare and Medicaid is generally achieved 
by going on SSDI and SSI. An individual with a severe mental illness is forced to go on SSDI 
and SSI to get treatment. The committee can work to overcome this perverse system by turning 
its attention to discrimination in private insurance against people with severe mental illnesses. 
Furthermore, it can change policy so that once people become eligible for SSDI and SSI, 
access to Medicare and Medicaid become permanent. 

Finally, improve access to effective vocational rehabilitation sennces for people with 
severe and persistent mental illnesses. People with these diseases can achieve better levels of 
employment and productive activity, if only those interventions shown to be effective were made 
available to them. Certainly, shunting people to the Federal-State vocational rehabilitation (VR) 
system is not the answer. The VR system has by-and-large failed people with severe mental 
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illnesses, as shown by a NAMI study soon to be released and other previous reports (NAMI, in 
preparation; Andrews et al., 1992; Tashjian et al., 1989). We advocate that money in the VR 
system that is now spent for people with severe mental illnesses be stripped from that agency and 
be given directly to consumers and family members themselves or effective vocational 
rehabilitation programs. The chairman’s idea to provide SSA funds for such services also be 
distributed directly to people with disabilities and effective service providers. Finally, we urge 
you to work to make rehabilitation services mandatory covered services in Medicaid and the 
Federal mental health block grant. 

In summary, we applaud the committee’s attention to the importance of an efficient and 
work-focused SSDI program. We are eager to work with you in designing a humane and pro- 
work policy for people with severe and persistent mental illness. And we urge you to abide by the 
facts of severe mental illness— as disabling and long-term illnesses that leave many people with a 
need for income replacement— as shown by volumes of scientific data and the experiences of 
people with these diseases and their family members. 

Once again, NAMI appreciates the opportunity to provide written testimony to the 
committee. 
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STATEMENT OF UNDA HILL LANGELE, PRESIDENT 
NATIONAL ASSOCIATION OF DISABIUTY EXAMINERS 


The National Association of Disability Examiners (NADE) appreciates 
this opportunity to comment on the discrepancies caused by 
differing standards in the disability decision making process, the 
variations in disability standards across the country caused by the 
impact of the Federal Courts and issues impacting vocational 
rehabilitation of Social Security and SSI disability recipients. 

NADE believes that the only way to restore uniformity to the 
disability program is to return to an unbiased, objective, 
knowledgeable medical foundation. Regretfully, it does not appear 
that the Disability Process Redesign Plan recognizes or will 
accomplish that goal. 

The "one book" philosophy envisioned by Disability Redesign is not 
sufficient to resolve the vast discrepancy between ALJ and DDS 
decisions.* That concept has been tried in the past without 
success. As long as DDSs continue to administer a medical program 
and ALJs continue to view this as a legal program these differences 
will remain. If both the DDSs and the ALJs administer this as a 
legal program DDS decisions will become increasing subjective. 
Currently the legal methodology is loading the rolls each year with 
thousands of claimants who do not meet the unbiased, objective 
medical definition of disability. To extend this subjectivity to 
initial decisions will only increase those numbers at tremendous 
cost to the tax payers and uncounted personal loss to the 
beneficiaries? 

What Needs To Be Done? 

1. A Social Security Court is Needed Now More Than Ever. 

ALJS are now following the courts' reinterpretation of the Social 
Security Law. Many DDS are following Circuit Court mandates. 
National uniformity is lost when the disability decision is 
affected not by the claimant's medical condition but rather by his 
or her state of residence. 

2 . The Administrative Procedure Act Must Be Rewritten to Enable SSA 
to Review ALJ Decisions. 

These reviews should be pre-adjudicative, centralized and include 
a sufficient number of an equal percentage of allowances and 
denials to return integrity to the decision. 


3 . Funding should be set aside to Train ALJs in Medical 
Evaluation. 

The legal/procedural methodology places the program in serious 
doubt. Perhaps medical training would help. That would depend in 
large measure on whether ALJs would admit to the need for such 
training and receive it enthusiastically. 

4. The DDSs Must Be Provided Sufficient Resources (Including Staff) 
To Handle The Rising Number of Applications and Continuing 
Disability Reviews (CDRS) . 

The ratio of administrative costs to benefits paid in FY'60 was 
6.1%: in FY' 97 that is expected to drop to 2.6%. If all mandated 
CDRS were initiated this could amount to 4-500,000 cases annually. 
At the same time, applications can be expected to rise steadily as 
the baby boomers age . 

♦Bob Burgress, NADE Past President, has prepared a detailed 
analysis of why ALJ and DDS decisions vary so widely. A synopsis 
is included as an addendum to this testimony. Copies of the full 
report are available on request. 
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Every large cut of expenditures in the past had ended up costing in 
unwarranted entitlements or severely compromised service. 
Administrative costs must not be allowed to fall below what is 
necessary for efficient administration of the program. 

5. An Increased Number of Continuing Disability Reviews Must Be 
Done . 

To maintain fiscal accountability in the program and reduce the 
drain on the Trust Fund, more CDRs need to be initiated. Federal 
legislation mandates that all disability recipients have their 
disability status reviewed every three or seven years, depending on 
whether the condition is permanent. SSA has not fulfilled that 
mandate. Although some CDRs are now being conducted hundreds of 
thousands are still awaiting review. In order to achieve the 
maximum impact on the Trust Fund, Congress needs to revisit the 
Medical Improvement Standards that has been used since the 1984 
amendments. Under current law it is almost impossible to remove 
recipients from the rolls, even if they were allowed capriciously 
or erroneously. 


Although not actively involved with the rehabilitation process. 
NADE strongly supports initiatives designed to provide services 
necessary to enable beneficiaries to return to work. Our 
experience and contact with vocational rehabilitation (VR) agencies 
has show that Social Security and DDS disability recipients are 
among the most difficult to successfully rehabilitate. In order 
for a VR agency to receive reimbursement from the Trust Fund a 
disabled beneficiary must be earning SGA (substantial gainful 
activity, generally $500/month) for nine out of 12 months post 
closure. Most Social Security and SSI recipients referred to VR 
have long term chronic illness and require a high degree of ongoing 
continuous support in order to meet this requirement . VR agencies 
are understandably reluctant to accept older individuals who are 
traditionally more difficult to place. Younger beneficiaries, who 
would otherwise be better prospects, are usually more severely 
impaired and thus are poor candidates for successful 
rehabilitation. Additionally, a large percentage are receiving 
benefits due to mental impairments. VR experience has shown that 
these individuals can be very difficult to rehabilitate. These 
conditions are often subject to exacerbations and remissions which 
mitigate against the ability to work for nine consecutive months or 
nine out of 12 months post closure. In addition, there are 
significant disincentives for a beneficiary returning to work. 
Aside from losing case benefits, more meaningful to many disability 
recipients is the loss of medicare or medicaid coverage if they are 
no longer on the rolls. These disincentives must be removed to 
give rehabilitation a better chance to work aind VR agencies must be 
compensated for appropriate expenses incurred in rehabilitating 
severely disabled beneficiaries even if such efforts ultimately 
prove unsuccessful . 

Thank you for giving us the opportunity to comment on these 
important issues . ' 
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STATEMENT OF JOAN GREENE 

NATIONAL ASSOCIATION OF PEDIATRIC NURSE ASSOCIATES & PRACTITIONERS 
CHERRY HILL, N.J. 

The National Association of Pediatric Nurse Associates and 
Practitioners (NAPNAP) is grateful for the opportunity to submit 
testimony on the issue of the Social Security Disability Insurance 
and Supplemental Security Income programs. NAPNAP represents over 
4,400 nurse practitioners dedicated to pediatric care. We strive 
to enhance the quality of health care for infants, children and 
adolescents, and we serve many children with disabilities. 

We recognize the need for improvements in the federal policy 
relating to aid for people with disabilities, and we commend the 
subcommittee for taking on this task. As you work to reform the 
Social Security Disability Insurance (SSDI) and the Supplemental 
Security Income (SSI) programs, we would like to make you aware of 
our concern with the programs. Of primary concern to us is the 
current restriction on the ability of nurse practitioners to submit 
medical evaluations to the Social Security Administration (SSA) . 
Under SSA regulations, "the existence of a disabling condition must 
be supported by medical evidence such as a report signed by a duly 
licensed physician or psychologist.” While other health 
professionals may be used as sources of insight into a child's 
functioning, nurse practitioners who routinely provide direct 
patient care to children and their families, are not permitted to 
authorize a medical report for SSA. We believe this policy is 
excessively narrow and complex, and should be simplified to allow 
qualified health professionals such as nurse practitioners (NPs) to 
submit evaluations. 

Pediatric nurse practitioners are qualified health 
professionals, serving children independently under the guidance of 
state and federal regulation. Although children with disabilities 
and their families receive direct patient care from NPs, they must 
get a physician to sign medical evaluation forms for the SSI 
program. An evaluation may sit for days or weeks waiting for a 
physician's signature, creating an added burden of paperwork on the 
already-burdened physician. It is oftentimes the nurse 
practitioner, and not the physician, who spends the time needed 
with the child and family to assess the disability and intervene 
with a treatment strategy. The policy of requiring a physician's 
signature creates an additional level of bureaucracy and red tape, 
undue hardship on the children and families treated by nurse 
practitioners, on the nurse practitioners themselves, and on the 
clinics and offices where they work. 

For example, a child was seen at a Minneapolis children's 
health clinic by a certified pediatric nurse practitioner and a 
masters prepared psychologist. Both diagnosed the child as 
suffering from Attention Deficit Hyperactivity Disorder (ADHD) . 
However, SSA would not accept the evaluation because it did not 
come from a licensed physician or Ph.D. level psychologist. The 
child had to be re-evaluated by a private Ph.D. level psychologist 
at the family's added expense. The private psychologist came to 
same conclusion as the clinic's health professionals. This process 
of added expenses, red tape, frustration and complexity happens 
regularly -- not just in Minnesota, but all over the country. It 
is a particular concern in rural and underserved areas, where nurse 
practitioners may be the only health professionals serving local 
communities . 

Certified pediatric nurse practitioners are recognized and 
reimbursed by private insurance carriers and public insurance 
programs such as Medicaid. Nurse practitioners routinely work with 
children and their families to help them through various stages of 
disability. NPs conduct physical, developmental, and neurologic 
examinations, assess the psychological and emotional status of 
children, and evaluate their speech, language and motor skills. 
After diagnosing a disability, NPs coordinate treatment for 
affected children. NPs then act as liaisons between medical 
clinics, homes and schools to coordinate referrals and to promote 
evaluation and ongoing assessment on intervention strategies. 

(Lobar and Phillips, Journal of Pediatric Health Care, May-June 
1995.)- 
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We believe that these abilities should be recognized by the 
SSA. Recognizing the ability of nurse practitioners to conduct 
medical evaluations would allow nurse practitioners, physicians and 
all health professionals to do their jobs more effectively and 
efficiently. Such a change would also mean better and more 
efficient care for children and families. As you continue to 
consider SSDI and SSI reform, we recommend a change in federal 
policy to allow qualified health professionals to submit medical 
evaluations to the Social Security Administration. 
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NARPPS 



National Association of Rehabilitation Professionals In the Private Sector 


May 23, 1995 

The Subcommittee on Social Security 
Committee on Ways and Means 
B-3 16 Rayburn House Office Building 
Washington, DC 205 1 5 

Dear Subcommittee Members: 

I am writing the members of this Subcommittee to address concerns regarding possible reforms to 
the Social Security Disability Insurance (SSDI) program. 

The National Association of Rehabilitation Professionals in the Private Sector (NARPPS) was 
established in 1977 and is the only association that exclusively represents the interests of 
rehabilitation professionals who work in the private sector. The NARPPS National Office is 
headquartered in Boston, Massachusetts, a city recognized as a leader in health-care related 
research, service, and industry. The NARPPS membership consists of nearly 3,000 members. 
These professionals provide a broad range of rehabilitation and employment services to people 
with disabilities in all 50 states and Canada. 

The interdisciplinary nature of NARPPS' membership brings the strength of diversity to an 
association which includes Case Managers, Rehabilitation Nurses, Educators, Occupational 
Therapists, Vocational Counselors and Rehabilitation Managers/ Administrators. Also included 
are Forensic Specialists, Physical Therapists, lob Placement Specialists, Speech and Language 
Therapists, Vocational Evaluators, and all other professional disciplines united in providing 
rehabilitation services in the private sector. The one factor that unites all of our disciplines is 
knowledge regarding ffinctional limitations and the skills of what it takes for individuals to obtain 
substantial, gainful employment. It is these same skills and knowledge that is used by other 
disability compensation systems to help individuals with disabilities become employed and save 
money. 

I am the Executive Director of NARPPS and have been involved with the rehabilitation field since 
1973. I am also owner of a small company in San Diego, California that has provided vocational 
rehabilitation services to over 2,000 people with disabilities in the past 1 5 years. Like many of the 
NARPPS' members, I have provided services to recipients of a number of disability compensation 
systems, including state and federal workers' compensation, long-term disability, and SSl/SSDI 
programs. I have also served as a vocational expert with the Social Security Administration, as 
well in state and federal civil court, assisting in a variety of disability adjudication proceedings. 

Our organization has historically supported policies that expand consumer freedom of choice, 
competition, and the provision of quality rehabilitation services at a reasonable cost. Recent 
trends in vocational rehabilitation have focused on increasing client involvement, client 
empowerment, and the quality of services provided (Thomas & Strauser, 1995). Other 
researchers (Emener, 1991; Weaver, 1991; 1994) have pointed to the n^ for legislators to give 
rehabilitation systems the power to negotiate with private sector service providers so that efficient 
and effective services to people with disabilities can be delivered. Broadening the range of 
professionals and rehabilitation agencies involved in serving consumers will undoubtedly bring 
increased efficiency, accountability, and performance to the rehabilitation system in the United 
States. Testimony was provided by NARPPS on these very same points to this Committee in 
1978. We are very pleased that the Social Security Administration is now ready to explore 
strategies that involve the private sector in the delivery of eligibility-determination, rehabilitation- 
planning, and case coordination services to SSDI recipients. 


313 Washington Street, #302, Newton, MA 02158 
Phone:(61 7)558-6333 Fax;(61 7)558-5440 



566 


It is the position of our organization through our own published research (Olsheski and Growick, 
1993) that the performance of the current system in rehabilitating SSDI recipients is dismal, and 
that a number of administrative changes need to occur before rehabilitation can be truly effective. 

First of all, the responsibility for identifying and referring claimants for rehabilitation should be 
shifted from state Bureau’s of Disability Determination to SSA offices. The state-federal 
rehabilitation system, which has had responsibility for referring claimants through their BDD 
offices has been a failure (Department of Health & Human Services, 1988; Hester & Faimon, 
1985). Secondly, as with any indemnity program, the use of case managers to oversee the 
planning and timely provision of services is ciucial. In this regard, like with workers' 
compensation, both the private and public sector should have the opportunity to manage cases for 
appropriate outcome and cost savings. And lastly, the SSA needs to change the way in which it 
defines initial eligibility and evaluates short term disability and utilizes incentives so that 
beneficiaries are encouraged rather than discouraged from returning to the work place. 

In summary, the social security disability system is a much needed support for individuals of 
working age who sustain a disability and cannot work. Rehabilitation can help many beneficiaries 
who have the potential for gainful employment if accessed and used properly. Unfortunately, 
rehabilitation has not been fully used, and probably will not be until the needed changes have 
occurred. 

It is NARPPS position that private sector rehabilitation can play a significant role in 
helping achieve these goals. Introducing competition into the rehabilitation service delivery 
system will help accomplish the following needed positive changes: 

♦ Consumers will have many more providers to choose from, increasing their motivation as a result of 
increased control and choice in their rehabilitation programs; 

♦ Demand on the overloaded state-federal rehabilitation program will be relieved; allowing them to retain 
their focus on the most severely disabled; 

♦ Increased provider iiuiovation and creativity in re-employment efforts; 

♦ Focus on rehabilitation, not disability compensation; 

♦ Greater incentives will exist for providers to involve employers in training and re-employment 
efforts; 

♦ Rehabilitation providers will be forced to produce fevorable performance and outcomes to 
maintain their referrals and remain responsive to the needs of consumers and employers; 

♦ Focused effort on those SSDI recipients most capable of working; 

♦ Increased timeliness in service interventions will maximize the efficient use of available 
resources and reduce delays that prolong disability and increase costs; 

e Increased emphasis on return to work efforts for younger SSDI recipients. 

Private sector rehabilitation is ready and willing to work with the Social Security Administration 
and Congress to design, implement, and evaluate a new vocational rehabilitation system for SSDI 
recipients. A system that saves not only productive workers but also money. I thank you on 
behalf of NARPPS members for the opportunity to share this information with you, and I offer the 
resources of our membership and organization to assist you in your efforts. 



Robert B. Hall, PhD. 

Executive Director, NARPPS 
Certified Insurance Rehabilitation Specialist 


313 Washington Street, #302, Newton, MA 02158 
Phone: (61 7)558-5333 Fax:(61 7)558-5440 
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NATIONAL SENIOR CITIZENS LAW CENTER 

1815 H STREET. N.W., SUITE 700 
WASHINGTON. D.C. 20006 


TELEPHONE: (202) 887-S280 FACSIMILE (202) 785-6792 


WASHINGTON, O C 
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EXECUTIVE DIRECTOR 


STATEMENT OF ETHEL ZELENSKE, STAFF ATTORNEY 
NATIONAL SENIOR CITIZENS LAW CENTER 
BEFORE THE SUBCOMMITTEE ON SOCIAL SECURITY, 
COMMITTEE ON WAYS AND MEANS 
UNITED STATES HOUSE OF REPRESENTATIVES 

HEARING ON MANAGING THE SOCIAL SECURITY 
DISABILITY PROGRAM 

MAY 23, 1995 


The National Senior Citizens Law Center (NSCLC) provides legal assistance 
and support to legal services advocates and other advocates for elderly and disabled 
clients. I work solely on Social Security and Supplemental Security Income (SSI) 
issues. Prior to my employment at NSCLC, I was an attorney for fourteen years at 
the Legal Aid Bureau, Inc. in Baltimore, Maryland, a statewide program providing 
free civil legal services to indigent residents of Maryland. While I worked at the 
Legal Aid Bureau, I specialized in social security law and represented hundreds of 
clients at every administrative and judicial level regarding their claims for Social 
Security and SSI disability benefits. 

This statement addresses the testimony at the hearing on May 23, 1995, 
concerning the differences between decisiorunaking at the state agency or disability 
determination services (DDS) level and at the hearing level by the administrative law 
judge (ALJ). The high reversal rate at the hearing level has several causes which must 
be considered before any measures are taken to change the process in a way that 
could be disadvantageous to claimants. 

The causes, described in more detail below, include the DDSs' failure to: (1) 
obtain complete and updated documentation from all treating sources; (2) properly 
explain the disability standard to treating sources or ask questions relevant to the 
disability determination; (3) obtain funaional assessments from treating sources; or 
(4) properly evaluate the evidence which is obtained. In addition, the face-to-face 
meeting between the claimant and decisionmaker for the first time at the hearing is 
also a significant factor. 


tOS ANCetlS OfFICI: sum 4230, 777 SOOTH FJCLSROA STReET. lOS ANC£US, CAtIFORNIA 90017 • 013) 23fr-3B90 
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1 , Failure to obtain documentation from treating sources. 

The key to a successful disability detemvination process at all levels is having 
an adequate documentation base and properly evaluating the documentation that is 
obtained. However, DDSs often fail to obtain documentation and thus do not have a 
complete medical and functioiwl picture of the individual upon which to base an 
accurate decision. DDSs frequently miss treating sources altogether and all too often 
treat the case as static. However, the claim of an impaired claimant is not static and 
they are often hospitalized or experience deterioration in their conditions between 
the time the initial application is filed through the reconsideration level. This 
information is often not utilized or even obtained by the DDS. 

It was suggested at the heating that applicants be required to bring evidence 
with them when they apply. Claimants should always be encouraged to participate in 
the process to the extent they ate able. However, there are valid reasons why they 
ate unable to provide the evidence, requiring SSA's assistance: 

• Many claimants suffer from severe mental disorders which make them poor 
historians and therefore uttable to provide SSA with the necessary information 
regarding medical care. 

• Many individuals are poorly educated and ate simply not aware of the 
information required to file a complete application. 

• It may be difficult for claimants to obtain evidence because of state laws 
limiting the individual's access to his or her own medical records. 

• Many claimants may be unable to pay for records where there is a charge. 

SSA should remain ultimately responsible at all levels to ensure the overall quality 
and integrity of the process and to oversee the completeness of the record. 

2. Failure to ask questions relevant to disability determination process. 

Even if the DDS sends a request to a treating source, their forms fail to ask 
questions relevant to the disability determination process. Doctors and other 
providers are not educated about the disability standard and evaluation process. The 
failure to ask for relevant irtformation from treating sources leads to receipt of 
incomplete, general, or unresponsive medical evidence. This problem is frequently 
overcome at the hearing level where representatives use their own programmed letters 
and forms to obtain the relevant inforatation, which was always readily available if 
only the rights questions had been asked. 
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3. Failure to obtain evidence of functional limitations. 

The DDSs fail to obtain evidence of what the person can still do in light of 
fimctional limitations, i.e., residual functional capacity (RFC), from treating sources 
and consultative examinations. Obtaining evidence of RFC is critical since it analyzes 
the medical findings and provides a medical assessment of the ability to perform 
work-related activities. 

4. Failure to properly evaluate evidence under uniform standard. 

Even where DDSs obtain evidence, they fail to properly evaluate it by applying 
incorrect standards which are Inconsistent with their own regulations and circuit case 
law. As a result, several rules which are particularly helpful in evaluating a case are 
not applied by the DDSs, but are applied at the hearing level. For instance, there is 
extensive case law in all federal circuits regarding the weight to be given to a treating 
physician's report and the evaluation of pain. Generally, there has not been 
significant regional variation. 

Based on the guidance from the circuit case law, SSA has issued regulations in 
both areas providing a detailed framework for evaluating medical evidence,' including 
treating physicians' reports, and subjeaive evidence,^ including pain. As regulations 
which have been promulgated under the Administrative Procedure Art (APA), 
providing for public notice and comment, these policies are legally binding on every 
SSA adjudicator, including ALJs, and provide a uniform standard at every level. 
Unfortunately, DDSs rely more on the SSA programs manual (the "POMS"), which is 
not published under the APA, for guidance in the decisionmaking process, even 
though they are not binding and have no legal force.’ Use of a set of policies based 
on the regulations would provide the basis for a uniform process. 


RECOMMENDATIONS 

Despite the severity of the problems in the disability program, the system is not 
beyond repair and the following recommendations should be considered: 

1 . Provide SSA with adequate staffing. Staffing levels must be increased to 
adequate levels in order to provide quality service to the public. It seems that many 
of SSA's current problems can be uaced back to the 20% cut in staffing levels during 
the mid-1980's. 


'56 Fed. Reg. 36932 (Aug. 1, 1991). 

’56 Fed. Reg. 57928 (Nov. 14, 1991). 

’Sa Sdmeiker v. Hansen, 450 U.S. 785, 789 (1981)("[T]he Qaims Manual is 
not a reguiation. It has no legal force, and it does not bind the SSA."). 
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2. Improve gathering of medical evidence: 

a. Obtain medical records from all treating sources and update them when 
necessary. When information is received, it should be reviev/ed to 
determine if further documentation is necessary to fill gaps or clarify 
inconsistencies. 

b. Treating sources should be educated about the disability process and 
sent letters and fonns individualized to the specific case which ask 
questions relevant to the process. 

c. Opinions about functional capacity should be obtained from treating, as 
well as consultative, sources. 

3. SSA should develop a single set of policies. These policies should be 
binding on all adjudicators and published according to the Administrative Procedure 
Aa (APA) for public notice and comment. National uniformity has been and can be 
restored by the promulgation of uniform standards, eliminating the need for another 
entity, such as a Social Security Court of Appeals. Creation of such a court is not the 
most effective or efficient manner in which to accomplish these goals. 

4. Provide a face-to-face interview at the initial level. 

5. Retain APA-protected ALJs as hearing officers. The right to a full and fair 
hearing before an unbiased decisionmaker is a basic element of constitutional due 
process and is also at the core of the APA. Independent ALJs are free from agency 
coercion or influence and provide a guarantee to claimants against arbitrary or illegal 
agency practices. 

6. Increase the number of continuing disability reviews. CDRs are a 
necessary feature of any disability prog^'am. The integrity of the program is affected 
when whey are not performed. We support reasonable attempts to help SSA get back 
on track, including creative legislation like H.R. 1586 which would create a CDR 
account in the disability trust fund. 
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^RSC 

state of Ohio 

Rehabilitation Services Commission 

Robert L Rate, Administrator 


TESTIMONY 
ERIC D. PARKS 

OHIO REHABILITATION SERVICES COMMISSION 
AUGUST 11. 1995 


My name is Eric D. Parks. My business address is Ohio 
Rehabilitation Services Commission, 400 E. Campus View Blvd., 
Columbus Ohio 43235. I have been a Commissioner of the Ohio 
Rehabilitation Services Commission for four years. Presently, I 
serve as the Commission's Vice Chair and as chair of the 
Commission's Legislative Committee. 

I appreciate the opportunity to provide testimony pertinent to the 
Ways and Means Subcommittee on Social Security's hearings on 
Thursday, August 3, 1995. 

We applaud the Subcommittee's efforts to review the Social Security 
system and particularly its disability programs. We believe this 
to be an opportunity for positive change that will ensure 
critically needed supports are available while restoring a 
commitment to the value of work and individual responsibility. 

The Ohio Rehabilitation Services Commission (RSC) is the state 
agency in Ohio that has responsibility for implementation of the 
Rehabilitation Act and for adjudication of social security 
disability claims (Social Security Disability Insurance - SSDI, 
Supplemental Security Income - SSI) for the Social Security 
Administration (SSA) . In 1994, RSC made decisions on over 150,000 
claims for SSDI and SSI benefits. In addition, we placed over 4000 
persons with severe disabilities into competitive employment. In 
the past several years, Ohio has ranked 2nd or 3rd nationally in 
placing people in work who have a disability and receive SSDI or 
SSI benefits and for whom we have been reimbursed. 

Our experience gives us a unique perspective about changes needed 
to improve the Social Security disability program. There are 
numerous "disincentives" for persons receiving benefits who are 
capable of going to work. We must find ways to aggressively change 
the disincentives into "incentives" to go to work. The State 
Vocational Rehabilitation system is the most effective manner to 
provide quality service to all persons in partnership with 
qualified local providers throughout the state. We must ensure 
that all persons have access to needed services so that they may go 
to work. 

We have identified a preliminary list of factors which directly, 
impact on a person's ability to go to work and which hinder the 


..serving Ohioans with disabilities 
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State's ability to successfully work with these people. Some of 
those factors are : 

1. Medical Coverage: Most individuals currently receiving SSDI or 
SSI benefits have medical coverage through Medicare (SSDI) or 
Medicaid (SSI) . We believe that any revisions to the Social 
Security programs should assure persons of continued medical 
coverage if it is not provided by the employer. Medical coverage 
could be funded by a variety of means such as; 

* a charge to the individual that would be income based 

* the federal government paying the amount of an increase in 
premium for the employer or the employee 

* providing continued medical coverage through 
Medicare/Medicaid for a time-limited period after full- 
time work begins (current legislation covers this in part 
but could be extended) 

2. Income Dependency; There are substantial savings that could be 
realized if more people were able to reduce their dependency on the 
cash benefits provided under the Social Security program. For 
example in the first three quarters of Federal Fiscal Year 1995, 
ESC placed 501 SSDI beneficiaries into competitive employment at an 
average wage of $6.05 per hour. Since the average SSDI person 
receives $660 per month in benefits, this results in a Disability 
program savings of $3,967,920 per year or $79,358,400 over a 20 
year period. The work income clearly replaces the income received 
from the benefit program. However, many beneficiaries believe that 
they will not be able to earn enough from a job to replace the 
benefit income they are currently receiving. To provide the 
appropriate incentive to go to work, several options could be 
considered; 

* establish time limits on the receipt of all disability 
benefits, except those for medical conditions which are 
life threatening 

* index the benefits against the earnings, reducing the 
benefits incrementally over time as earnings increase 

In addition to dramatic Disability Program savings, reducing a 
person's dependency on Social Security benefits through work will 
also increase self sufficiency. 

3. Mandatory Referrals; Every individual (over age 16) applying 
for SSDI and SSI should be recjuired to participate in the state 
vocational rehabilitation program unless their medical condition is 
life threatening. The referral should be made at the time of 
application for benefits, not after a decision is made. 

4. Relmburaeinent Bureaucracy: The Social Security 

Administration's current requirements and proposed rules create a 
malaise of bureaucratic "administrivia" before reimbursement to the 
State Vocational Rehabilitation agency takes place. It also can 
take over a year for claims to be approved by SSA for this program. 
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{For example in Ohio, RSC filed two claims in August 1993 which 
have not yet received a final decision. One claim is an initial 
request; the other, an appeal.) There should be extensive 
reduction in paperwork for this program as well as increased speed 
for payments. This process needs to follow the "KIS” principle - 
"Keep It Simple". 

5. Unclear Figures: It is difficult to determine the true impact 
of VR services on SSDI and SSI beneficiaries since reports from SSA 
do not readily distinguish the number of persons who are over age 
16 and who do not have a life threatening condition. After we have 
a good understanding of the number of people who could be served, 
we then need to determine the resources needed to serve all persons 
who could go to work. The GAO report you received clearly states 
that lack of sufficient resources negatively impacts on the States 
ability to rehabilitate persons. 

6. Social Security Program Efficiency: As your committee has 
already identified, the administration of the Social Security 
disability program must be simplified. There would be significant 
savings in SSA Administrative dollars by establishing one set of 
"rules" for determining whether an applicant meets the definition 
of disability. Currently, Disability Examiners/Adjudicators follow 
one set of rules in making a disability determination and 
Administrative Law Judges follow another. This results in denial 
of some claims at the initial and reconsideration level and 
approval of these claims at the hearings level. Therefore, many 
applicants pursue their claims to the Hearings level when a similar 
decision could be made much earlier in the process if the 
Disability Examiner could apply different rules. If the decisions 
of ALJs are not considered programatically appropriate for all 
applicants, then their instructions should be changed. We must 
reduce overall case processing time and reduce the number of 
appeals beyond the initial determination. There are other changes 
which should be made in the Social Security disability process. We 
would welcome an opportunity to discuss these at a later point . 

7. State Incentives: Individuals who have been awarded Social 
Security benefits have been required to prove their inability to 
work. Then they come to the Vocational Rehabilitation counselor 
who must persuade them of the opposite. This complication is 
compounded by serving individuals with more severe disabilities who 
require more time and expense to rehabilitate than individuals with 
less severe disabilities. Hence the state Vocational 
Rehabilitation system's reluctance to serve this population in an 
agressive manner. Therefore, an incentive for the states to serve 
and rehabilitate the social security beneficiary becomes important 
to that process if we are serious about moving people from tax 
users to tax payers. 

In summary, the Subcommittee has taken on a formidable but most 
important task. We believe the recommendations shared above will 
move us in the direction of providing a hand up to our fellow 
citizens so they may realize the benefits of independence and self 



sufficiency. 


As you continue to work with this challenge to make changes, we 
stand ready to provide assistance, information, comment or ideas 
that might be of assistance to the Subcommittee. We appreciate the 
opportunity afforded to us to submit this testimony. You can reach 
me at the above address or by calling (614)438-1210. 
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June 6. 1995 

PHILIP D MOSELEY. CHIEF OF STAFF 
COMMITTEE ON WAYS & MEANS 
US HOUSE OF REPRESENTATIVES 
1102 LONGWORTH HOUSE OFFICE BUILDING 
WASHINGTON DC 20515 

Re: Commentary on Social Security Disability Process 
Dear Mr. Moseley: 

In regards to the above-referenced matter, we would like to comment on 
the Social Security disability process and our suggestions on how to 
improve this process. As the current and former Chairpersons of the 
Orange County Social Security Disability Section of the Bar, we 
represent most of the attorneys who specialize in this area of law. Our 
attorney members deal with this process on a daily basis. 

First and foremost, the purpose of the disability program is to provide 
financial benefits in a timely manner for those individuals who are 
deemed disabled. Unfortunately in an effort to weed out the unqualified 
applicants, the process has become unwieldy. Those who are qualified 
for benefits wait an inordinate amount of time to receive justly deserved 
benefits. 

Elimination -af^the Reconsideration stage^ of the process has been 
proposed. We support this proposal. The process of Reconsideration is 
time consuming and resolves little. Truly deserving applicants are 
delayed in the receipt of benefits. 

Another area of concern is the process by which medical evidence is 
obtained to determine disability. Many claimants are required to attend 
medical exams at high-volume medical clinics which have been 
established for the sole purpose of performing these evaluations. 
Disability "mills’’ have proliferated. These evaluations are often 
performed in unhygienic facilities. Examinees are herded through these 
"mills" by the droves. The perfunctory exams often contribute little to a 
determination regarding disability. The reports generated by these 
examinations are often given little weight at the administrative law judge 
hearing level due to their inadequacy and similarly are disregarded 
frequently in litigation in the U.S. District Court. Although the government 
spends a small amount for each exam, in aggregate, millions of dollars 
are wasted on this process. 

As a majoT improvement in the disability process, we propose the 
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Philip Moseley -- May 18, 1995 

elimination of these disability evaluation “mills.” Federal Regulations 
allow the use of the treating physician to perform this same evaluation. 
The elimination of this aspect of the disability process would save 
taxpayers thousands (albeit millions) of dollars which could be better 
spent on accessing claimants’ medical records and paying for 
evaluations to a medical source familiar with the history of the claimants’ 
medical conditions. 

It has also been suggested that the Social Security Administration 
reconfigure the structure of the various departments within the Agency. 
While improvements are surely beneficial, caution must be exercised to 
preserve the rights of the disabled to a fair hearing of their claim. The 
disabled claimant deserves a well-educated and experienced 
adjudicator which the present system provides. In addition, recent 
attacks on the method of payment of attorneys can not have a positive 
effect on the ability of claimants to obtain a fair and adequate hearing. In 
fact, this proposal to revise the long-standing statutory recognition of the 
valuable contribution attorneys provide to the process will have a 
“chilling effect" on disabled individuals right to adequately present their 
claim tor disability to the Social Security Administration. It should be 
noted that Social Security carefully studied the attorney tee program in 
1988 and recommended the substitution of a two-party check for the 
present withholding system of the current statute. It did not suggest 
elimination of the attorney fee program . . 

The right to representation and the right to a fair hearing is recognized 
under the present statutory system and should not be altered without due 
consideration to the above-referenced factors. 

We would be happy to discuss any of these issues in greater detail 
should you wish to do so. 

Very truly yours, 

Ciu d 

Tina L. Laine, Chairperson 
Orange Country Bar Association 
Social Security Disability Section 

Judith S. Leland, Former Chairperson 
Orange County Bar Association 
Social Security Disability Section 
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PARALYZED VETERANS 
OF AMERICA 
Chartered the Congress 
of the United States 

June 1, 1995 

Mr. Phillip D. Moseley 
Chief of Staff 
Committee on Ways and Means 
U.S. House of Representatives 
1102 Longworth HOB 
Washington, DC 20515 

Dear Mr. Moseley: 

The Paralyzed Veterans of America (PVA) submits this letter for 
the record of the hearing on Social Security Disability Programs 
held May 23, 1995. In addition to our support of the testimony 
submitted by the Social Security Task Force of the Consortium for 
Citizens with Disabilities, PVA has a related issue of great 
concern to our members . 

In 1994, a Lou Harris survey was conducted which indicated that 
79% of working age people with disabilities want to work. 
Individuals with disabilities face significant disincentives in ' 
attempting to enter and remain in the workforce. Not least among 
these are disability related costs and the unavailability of 
adequate health insurance . 

Currently, people with disabilities must face an earnings test to 
determine if they are engaged in Substantial Gainful Activity 
(SGA) . The distinction made between blind and non-blind persons 
with disabilities results in significant financial disparity. 

The present SGA level of $500 per month -- $6000 annually -- is 
significantly below the poverty level of $7,470 for an 
individual. For blind or visually impaired individuals, the 
earnings level is $940 per month -- $11,280 annually -- nearly 
twice the income permitted for other individuals with 
disabilities. People with all types of disabilities experience 
difficulty in entering or re-entering the work force and 
experience unique costs. 

In determining the level of income which constitutes SGA, the 
Social Security Agency fails to take into account minimum wage, 
the poverty level, cost of living, the consumer price index, or 
any other accepted available economic standard. It is an 
arbitrary figure with no basis in reality. Nor is it subject to 
annual review. Although SSA has the administrative ability to 
rectify this egregious situation, it has steadfastly refused to 
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increase the SGA level to ensure there is no financial 
discrimination due to type of disability. 

Should an individual with a disability attempt to supplement his 
or her income or to "test the waters** to determine if employment 
is a viable option, the risks inherent in making such a move 
discourage countless beneficiaries from even trying. If Social 
Security determines that SGA exists over a nine month period, a 
person with a disability loses monetary compensation as well as 
Medicare coverage. This represents a significant barrier to 
tax-payer status for individuals who want to work, and ignores 
the reality of the day-to-day costs of living with a disability. 

PVA recommends that a program of tax- incentives and a gradual 
reduction in benefits be established along with the option to buy 
into Medicare. This would serve to eliminate much of the fear of 
losing financial and medical benefits. Increasing the number of 
people with disabilities who are working would reduce the out- 
flows of the SSDI Trust Fund and increase the revenues to both 
the General Fund and the SSDI Trust Fund. 

As you know, the House approved legislation earlier this year 
that would raise the earnings level for individuals of retirement 
age from $940 to $2,500 per month by the year 2000. This would 
enable senior citizens to earn substantial wages -- $30,000 
annually -- before having the amount received from Social 
Security reduced. Medicare coverage provided by SSA would remain 
intact. PVA is concerned about the great disparity which will 
result if the new earnings level is not applied more equitably to 
all people who receive monies and Medicare benefits under the Old 
Age, Survivors, and Disabled Insurance Program of the Social 
Security Act (OASDI) . We see no basis for continuing to make a 
distinction between disability and age. 

PVA recommends that the Committee carefully examine the 
distinction in the Substantial Gainful Activity level. Congress 
should make every effort to ensure that people with disabilities 
who desire to re-enter the workforce and become tax-payers are 
treated equally. The penalties associated with the effort to 
return to work should not be so severe and unrealistic that they 
discourage virtually any attempt. 

Thank you for this opportunity to submit written testimony for 
the record. If you have any further questions, please contact me 
at 202) 416-7707. 

Sincerely yours, 

Doris F. Lentz 

Associate Advocacy Director 
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STATEMENT BY LARRY JACKS OF 
THE PUBLIC EMPLOYEES FEDERATION 


As frontline workers in the Disability Program we welcome Chairman Bunning and 
Congress' continuing focus on the management and performance of the Disability 
Program. 

It appears increasingly likely that without Congressional intervention, SSA's 
managers will refuse to heed the warnings from a majority of stakeholders. The 
SSA tightly controlled ongoing redesign will not correct critical program 
deficiencies. 

• Can we as a nation afford to sustain a program viewed by many as a 
permanent disability/early retirement program? 

• Can we afford to buy our way out of the backlogs by simply allowing more 
and more applications? 

• Can we continue to underwrite SSA's grandiose and increasingly costly 
redesign plans? 

• Can we continue to fail in helping individuals who need assistance in 
returning to work despite their disabilities? 

• Can we afford not to streamline the appeals process? 

• Can we ignore the reality that underlying much of the increasing application 
rate there is a real and growing problem of structural unemployment and 
underemployment? 

Representative Bunning and other Congressional leaders have rightfully asked 
whether our current definition of disability is inadequate. The real threat to the 
solvency of the Disability Trust Fund stems from the unbridled growth in disability 
entitlement and related socioeconomic factors. We as a country must make difficult 
choices yet must continue to help the truly disabled. We must be honest with the 
public about the need for a strict and streamlined disability process. SSA's redesign 
is already drowning in its own ever growing bureaucracy. 

We ask that this committee review carefully the following steps that are not without 
pain, but would begin to restore fairness, reduce entitlement abuse, and ensure trust 
flmd solvency. 

1. Establish time limited benefits in appropriate impairment 
categories. 

2. Process the long overdue Continuing Disability Reviews with 
earmarked funding. 

3. Remove vocational considerations in disability decisions for 
applicants UNDER age 50. 

We look forward to discussing these ideas with you and appreciate the leadership 
this committee has shown in meeting head on the problems in our national disability 
program. 
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THE STATEMENT OF 
JUDGE PAUL WINSTON SCHWARZ 
OF 

5336 SUGAR HILL DRIVE 
HOUSTON, TEXAS 77056 

BEFORE THE 

SUBCOMMITTEE ON SOCIAL SECURITY 
COMMITTEE ON WAYS AND MEANS 
U.S. HOUSE OF REPRESENTATIVES 


DATE OF HEARING : AUGUST 3, 1995 
TIME AND PLACE : 9 AM, ROOM B-31 8 


INTRODUCTION 

Mr. Chairman and distinguished members of the Subcommittee , I wish to 
thank you for inviting me to provide this testimony. I consider it a high 
honor and a priviiege to be able to share my thoughts with you on how to 
improve the adjudicative process of Social Security cases arising under 
the Administrative Procedure Act. I am naturally providing this 
testimony in my private capacity and not as a representative of any 
organization or group whatsoever. 

By way of background I shouid say that before being appointed from 
among the first of twenty nine applicants from among a field of four 
thousand who desired the same highly sought after position as a U.S. 
Administrative Law Judge, I served in a wide variety of other legal and 
professional positions for over twenty years. I believe that my 
experience as a Vice President and Secretary of a subsidiary of one of 
this countries largest and most successful computer software 
manufacturers, and earlier as the Chief, Classified Acquisition 
Department of the Army, Judge Advocate Generals Corps equips me with 
a unique insight into soiving both legal and complex management 
problems. In my experience when a very large institution such as the 
Social Security Administration has backed itself into a corner the 
solutions for ways out seldom come from within the ranks of the same 
management that steered the Agency into the corner in the first place. In 
this regard I happily confess that I have been an Administrative Law 
Judge since only January 1994. Hopefully my perspective will be as 
insightful and constructive as it is fresh. 
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Entitlement to transfer payments, including Social Security benefits 
will shortly comprise one of the largest fiscal challenges in the U.S. 
government. To a great extent claims volume is predetermined by factors 
such as age of the population, health ( variously effected on a large 
scale by increases in disease such as AIDS, and decreases in incidents of 
polio, rubella, and a variety of avoidable birth defects), and occupation. 
However, the large increase in disability claims, particularly those 
which do not result from medically determinable impairments, can be 
better controlled. Social Security administrators propose regulations 
which limit a claimant's right to a hearing and summarily determine 
disability claims. Lawyers, public interest groups, and claimants 
consider these proposals to be a denial of due process. All too often the 
U.S. Supreme Court agrees that due process is not being afforded. Only 
the Congress can ensure that the Social Security adjudication process 
affords each claimant and the government an impartial, individual and 
prompt decision which respects due process and represents the highest 
traditions of American Justice. 

BACKGROUND 

At present neither Social Security claimants, nor the OASID Trust Funds 
are being treated efficiently. Since it was created by Congress, the 
Social Security Administration has been reluctant to accept Judicial 
review of its program impleme.itation. Therefore when a claimant 
successfully appeals to the federal courts, the Administration often 
refuses to give full effect to many landmark decisions interpreting the 
Act. This leads inevitably to the apprehension that the Administration is 
using the claims and adjudication process as a denial mechanism to 
"protect" the Trust Funds - an improper executive interference in the 
adjudicative process. 

To rectify this predicament, 1 suggest that Congress should ensure that 
Social Security Administrative Law Judges are provided Judicial 
independence from their agency so that they may conduct adversarial and 
therefore impartial hearings under the Administrative Procedure Act to 
guaranty due process. Administrative law Judges are the historical 
protectors of the Trust Funds and the claimants who appear before them. 

1 respectfully suggest that their truly proper role is that of finder of 
fact and guardian of the law Just as it is for any other federal trial 
Judge. These problems can be easily remedied by either the creation of a 
Social Security trial court, or the enactment of the A.L.J. Corps bill H.R. 
1802 and its companion S.486. Either of these approaches would go a long 
way in my opinion toward improving what is now the largest 
adjudicative tribunal in this country. A casual reading of either version 
of the Corps Bill makes it clear to me that the Congress is well aware of 
the problems and is now poised to do the right thing by cleaning up this 
process. Aside from these small but cost effective organizational 
changes, I suggest that the Social Security Act requires two immediate 
revisions of law to correct gross deficiencies in the present process: 
First, A.L.J. 's must be given authority to grant disability for a limited 
time period. At present Judges may only put a claimant on disability for 
an undefined period - limited in practice only by longevity. I suggest that 
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First, A.L.J.'s must be given authority to grant disability for a limited 
time period. At present judges may only put a claimant on disability for 
an undefined period - limited in practice only by longevity. I suggest that 
Congress should give A.LJ.'s this express power. Second, Rules of 
Procedure and Evidence, akin to the normal federal rules need to be 
adopted which will promote efficiency and facilitate the conduct of the 
hearing in accordance with commonly recognized Constitutional 
requirements. Unfortunately the Social Security Administration has not 
proven up to this task. These uniform rules of administrative law and 
procedure might best be written by the proposed A.L.J. Corps and 
implemented only after express approval of the Congress Just as are the 
F.R.C.P. and F.R.E. I am confident that these few initiatives will save 
substantial administrative costs such as are now incurred for such 
things as having to reschedule hearings and pay expert witness fees for 
claimants who have failed to appear for their hearing without good cause. 

PRESENT PROCEDURES 

The current Social Security disability program brews an illegitimate 
mixture of purely administrative functions delegated by Congress, with 
an adjudicative function, required to be implemented under U.S. 
Constitutional due process guaranties. This formula is improper because 
it commissions the Social Security Administration to determined 
disputes with claimants under its own ground rules without regard to 
traditional due process. I respectfully submit that separation of agency 
rule making from adjudication is critical because the line between these 
distinct forms of delegated power is not always a clear one. Rule making 
is naturally legislative in nature because of its general applicability and 
its concern for policy implementation. By contrast, adjudication is 
concerned with the determination of past and present rights and 
liabilities. The distinction narrows where agency advocates during 
adjudication a result in general concert with its policy as evidenced in 
rule making, and then employs its own employees to determine the 
Justness of the rule when applied to the complainant. 

THE PREDICAMENT 

It has been estimated that the Social Security docket consists of over 
500,000 cases with an average actuarial value of $90,000 per case. 
Consequently the total amount in controversy before Administrative Law 
Judges is in excess of $50 billion dollars. A daunting workload for the 
Judges and an alarming fiscal challenge. The expected increases in 
claims for retirement and disability benefits will intensify this 
predicament. A more prudent and forthright strategy than that recently 
adopted by the Social Security Administration in its "re-engineering 
plan" is required to address these challenges. I suggest that although the 
administration should continue to make policy, and initial decisions on 
disability and other matters within its Jurisdiction, when disputes 
between claimants and S.S.A. arise, the controversy should be determined 
by an independent adjudicative body. Unfortunately but predictably, S.S.A. 
administrators did not even consider the need for an impartial decision 
process in its re-engineering proposal. Today such disputes are 
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necessarily adversarial, and must be recognized as such. The S.S.A. 
concept of a friendly meeting between the claimant and a hearings 
examiner is outdated and disingenuous. The S.S.A. should be represented 
at these hearings by its own advocate. There are an adequate number of 
staff attorneys who are fully capable of being delegated this 
responsibility assuming the appropriate agreements and delegations are 
reached with the Justice Department. Claimants should continue to be 
able to represent themselves, assuming they are competent or to retain 
counsel. Administrative Law Judges ought to be given the authority to 
appoint counsel for claimants not capable of representing themselves . 
This could be done from a list of volunteer attorneys who are known to 
be competent. All advocates should present a fully developed case to an 
independent judge for decision. That Judgment should only be appealable 
to an Article III Appellate Court by either party for a substantial error 
of law. But appeals should definitely not be taken to local U.S. District 
Courts as they lack the expertise and cohesion necessary to fabricate a 
uniform body of case law necessary to afford due process on a national 
basis. The American Bar Association has also identified the recognition 
of these hearings as adversarial as a minimal first step in the promotion 
of due process. They have also suggested and I agree with them that the 
burden of evidentiary development be lifted from the Judge and be placed 
as it would be in any other forum- principally on the party asserting the 
fact in dispute. In no circumstances should the judge have the Executive 
branch responsibility currently imposed by Agency regulation of 
preparing a case for trial before him or herself. This is inherently 
inconsistent with the judges statutory duty and Constitutional obligation 
to be an impartial trier of fact. As a practical matter this improvement 
would also reduce the caseload because it would require a more thorough 
review of the evidence by the agency before effectively abrogating its 
responsibility to an Administrative Law Judge as it does now. 

REFORMS 

There is an immediate need for both organizational reform and 
substantive changes to select aspects of Social Security disability law. 
Fortunately the orgazinational changes have already received a 
substantial head start in both Houses of Congress. Naturally I am 
referring to H.R. 1 802 and to S. 486 - Reorganization of the Federal 
Administrative Judiciary Act. This bill passed in the last Senate 
unanimously but unfortunately the House adjourned before this body 
could consider it. The time to pass this bill is now. Disputes between 
citizens and agencies arising under the Administrative Procedure Act 
must be decided by an impartial Administrative Law Judge. Historically 
this has proven to be the nwst economical and expeditious way of 
meeting this obligation of government. To not make this small group of 
judges administratively independent from the Agency before whom 
citizens and businesses must plead their cases sends a wrong signal to 
those claimants for all the obvious reasons. Under this Bill the Judges 
would report to Congress rather than to the agency Secretary as they do 
now. This has the advantage of providing an unfiltered report on the 
impact of the laws which it passes on the adjudication of disputes. I 
might also add as an additional consideration that the O.M.B. has 
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Finally I believe this suggestion is fully consistent with the Long Range 
Federal Court Plan (March, 1 995), which included a recommendation that 
Congress and the Administrative Agencies take measures to broaden and 
strengthen the administrative hearings and review process for disputes 
subject to adjudication without Article III court intervention. 

There are several substantive changes to the adjudication of Social 
Security claims which as a judge I respectfully commend for your 
consideration . These ideas are presented seriatim as they do not lend 
themselves to any particular order of presentation. 

If a claimant is found to be disabled, S.S.A. rules mandate that the A.L.J. 
enter a judgment placing him on the disability rolls for an indefinite 
period. Because the S.S.A. has never recognized that a person can be 
disabled, even enough to meet a listing of S.S.A., and then get better 
(unless the individual has already improved prior to the hearing and this 
can be proven). Consequently, A.L.J.'s must grant an unlimited period of 
disability even where they know within reasonable medical certainty 
that the individual should recover within a finite period. There is no 
recognition that medical expertise can predict recovery from certain 
injuries or disease with substantial accuracy. For example, broken legs 
and arms heal at a predictable rate at various ages, absent complications 
from infection or other disorders such as diabetes. A.L.J.'s should be 
given authority to enter a decision fixing a disability termination date in 
the future where medical evidence reasonably establishes that recovery 
should occur by a certain date. A.L.J.'s would retain jurisdiction during 
the period of projected disability and could order a consultative 
examination before termination of benefits on petition by a claimant for 
good cause shown as to why they had not recovered as expected. Where 
appropriate the period of disability could be extended where recovery has 
been slow. A supplemental hearing could also be made available to 
claimants on the single issue of whether they had recovered sufficiently 
to be removed from the disability rolls. As a corollary to this authority 
A.L.J.'s should be given the power at any time during a period of 
disability to issue an order to show cause why benefits should not be 
terminated where information has been received that would reasonably 
cause the judge to believe the the individual was no longer disabled. I 
have personally denied cases where tips received prior to the hearing 
from the claimants neighbors and friends about a claimants daily 
activities, including work for cash employment, that had I received later 
I would have been without the authority to remedy myself. 

Expert testimony plays a crucial role in determination of severity of 
impairments and the realistic ability of the claimant to find work in 
light of his age, education, past work, and any transferable work skills 
which he may have acquired. Obviously when you add to this task the fact 
that A.LJ.'s often must decide claims of disability from obscure 
physiological and psychological conditions, eg. chronic fatigue syndrome, 
and other diseases and disorders which may or may not have a 
demonstrable basis in objective medical evidence or are diagnosed by 
elimination of other diseases and you should appreciate that the A.L.J. 
must be the finder of fact and needs to be supported in this regard. 
Unfortunately, under present S.S.A. practice, A.L.J.'s are not permitted to 
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be the sole decider of the weight to be given the evidence. An example of 
this is that treating physician statements of the claimants condition are 
to be accorded greater weight where not contradicted by the objective ie. 
diagnostic evidence. This sounds good until you understand something 
about physician - patient dynamics , to wit that by the time the patient 
arrives at a disability hearing the physician has typically made several 
unsuccessful attempts to treat the illness and this attesting to the 
patients hopeless condition is the last thing which the doctor can 
actually do to help the patient. Not that the doctors intentionally lie, but 
they have often by this time given up on being able to improve the 
patients condition and this is the last professional service which they 
can render. In point of fact, consultative experts, who may have far more 
expertise than the treating physician, are entitled to less weight under 
the S.S.A. scheme, because they did not treat the claimant but may 
instead have examined and tested him without any personal interest in 
the outcome. The solution to this and other weight of the evidence 
problems is simple. The A.L.J.'s are the trier of fact, consequently as 
judges they are in the best position to determine both the relevance and 
weight of the evidence.The overall hearing process is frustrated because 
of an erosion of the "substantial evidence" rule, along with a completely 
nonsensical approach to the record which is not only not closed prior to 
the hearing, but which remains open indefinitely so that an 
appeal,remand, and reversal may be and are often based on evidence 
which the A.L.J. and the consultative experts did not even see at the 
hearing on which the decision was based. This is both inefficient and 
wasteful of valuable resources and is a practice which has outlived 
whatever its paternalistic genesis may have been. I urge the Congress to 
reform this deficiency. I suggest that one way to do this would be to 
amend the A.P.A. to give the A.L.J. the authority to close the record. 
Another way would be to pass the Corps Bill and the Corps could 
promulgate this as one of the procedural rules by which it operates. 
Another way of reestablishing the "substantial evidence rule" is to 
amend the A.P.A. to expressly state that administrative and appellate 
review of the A.L.J. decision shall not be reversed unless clearly based on 
an erroneous finding of fact or error of law. 

PROPOSED COST REDUCTION MECHANISMS 

The Acting Chief Administrative Law Judge of S.S.A. in a memo dated 
August 7, 1 995 just congratulated the "Field Employees" on awarding 
41,731 disability cases in just 19 workdays by using the administrations 
scheme to bypass the A.L.J, known as "initiative #7". The cost to the 
taxpayers of this rush to judgment in no less than 1 9 days will be not 
less than $3,755,790,000.00. This will be paid from both the Trust Fund 
and the General Fund. The sum is arrived at by multiplying $90,000.00 
(the GAO average case value of a favorable disability case). I opposed 
this initiative because I believed it would remove the protection to all 
parties of an impartial skilled A.L.J. from a highly complex process and 
would result in a wholesale giveaway of favorable decisions. You may 
judge for yourself if I was right, but more importantly I ask you to 
immediately suspend and to permanently prohibit this egregious 
violation of the Administrative Procedure Act. I would also note that 
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many Governors, including Governor Bush of Texas strongly opposed this 
practice but their objections along with the objections of numerous 
A.L.J.'s were steadfastly ignored. The Congress should mandate that 
every decision which was a product of "initiative 7" be reviewed by an 
A.L.J. at hearing to decide if the decision should stand as written. I am 
confident that such a review will cull many thousands of cases which are 
not meritorious. 

Because disability adjudication involves a high degree of subjective 
Judgment including the evaluation of the credibility of the claimants 
testimony regarding pain, and various doctors testimony and statements 
which are often at odds an experienced A.L.J. who is used to the 
vicissitude of litigation is the best final arbiter of the issues. Although 
it is tempting to sweep away the pending cases it is shortsighted to do 
so in the manner presently being pursued. 

There are several relatively simple ways to greatly improve the process 
which will both speed it up and result in huge cost savings. What follows 
is a list of them: 

»> Define a person as disabled only : If by virtue of some medically 
determinable physical and or mental impairment you cannot reasonably 
be expected to hold any Job which generates at least the mimimum wage 
for at least one year and which Job exists in substantial numbers in the 
national economy taking into consideration your age, education, and work 
experience, if any. 

This, change alone should reduce the disability rolls by thirty five to 
fifty percent. Leaving only those who cannot hold a Job at all off the 
rolls, which was probably the original intent of the Congress anyway. If 
this is too conservative, the present definition could be retained for 
insured Title II cases, and the proposed definition could be applied to 
uninsured Title XVI, S.S.I. cases. 

»> Define pain : Pain alone may be a disabling condition. Although pain is 
usually accompanied by objective evidence of injury or disease, its 
residual effect on individuals may vary greatly and will be carefully 
weighed. Due to the highly subjective nature of the functional 
limitations of pain, it is evaluated principally as an issue of credibility. 
The Administrative Law Judge will weigh testimony regarding pain in 
light of both the objective scientific and medical evidence which 
documents the probable basis and intensity thereof and will accord the 
subjective testimony such weight as is appropriate in light of all the 
evidence. 

This change should reduce the disability rolls by at least five percent. 

»> Abolish the "Grid Rules" at Part 404 , Subpart P App. 2, of 20 C.F.R. by 
stating that they are not binding on or applicable to decisions made by an 
Administrative Law Judge. 

This change should reduce the disability rolls by fifteen percent. 
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»> Authorize A.L.J.'s to enter a decision for a period of disability to end 
on a date certain in the future where reasonable medical evidence can be 
adduced to project when recovery should be reached given the particular 
impairments and condition of the claimant. A brief suppiemental hearing 
should be offered to those who wish to contest their recovery. 

This should remove from the disability rolls about twenty five percent of 
those who now go on disability and never go off inspite of their recovery. 
These people are never caught by the Agency because they work for cash 
only in non-witholding Jobs, or are content to receive disability as a 
supplement to other family income. 

»> Provide for closing the record. Amend 20 C.F.R. ss 404.935, 

Regulations No. 4 and 416.1435 as follows: Any evidence offered for 
consideration in your case must be received by the Administrative law 
Judge not less than ten (10) working days prior to the date of your 
scheduled hearing. The Administrative Law Judge may in his or her 
discretion accept later offered evidence if in his or her sole discretion 
it is determined to be essential to making a full and fair judgment in 
your case or to prevent a manifest injustice. 

This change will probably eliminate thirty five to forty five percent of 
the cases now needsely remanded. 

CLOSING 

I hope that my thoughts and suggestions will be helpful as they come 
from someone who is convinced that vast improvements can be made to 
the Social Security disability process which will both respect the 
peoples Constitutional right to due process achieved through a uniform 
national policy and which nevertheless recognizes that the Social 
Security Trust Fund is a finite asset, and the General fund is not without 
fiscal limits, t appreciate having been afforded the privilege of offering 
my point of view to the Subcommittee and would be happy to answer any 
questions which you may have. 
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5310 Farm Pond Lane 
Charlotte, N. C. 28212-2915 
June 6, 1995 

Mr. Phillip Mosely, Chief of Staff 
Committee on Ways and Means 
U. S. House of Representatives 
1102 Longworth House Office Building 
Washington, D. C. 20515 

Dear Mr. Mosely; 

I am writffiDgceonffiBg Disability Insurance for the Blind. I 
did not know about the May 23 and 24 meetings, and I just read 
today in one of my Braille magazines that the deadline for receiv- 
ing written statements is tomorrow. I am sure you will not receive 
this letter until after the 7th, but I hope you will please accept 
accept and consider it since I did not know in time to write 
sooner. 

social Security Disability Insurance for the Blind has for 
years been linked to that of senior retirees. However, in 
section lOlB of the Contract with America, the Senior Citizens 
Equity Act, SSDI for the blind was eliminated. I understand that 
Mr. Gingrich has stated that this was an oversight and would be 
corrected. Has this been done, and, if not, can it still be 
done? The blind are the most severely handicapped of all dis- 
ability groups. No matter how qualified we may be, everybody is 
skeptical aboit employing us. As a result the blind are 70 
percent unemployed or underemployed. SSDI is really essential for 
our very survival. Please help us get it linked again to the 
senior retirees. 

Very sincerely, 

Ruth Hazel Staley / 7 ^jl 
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May 8, 1995 

Honorable Jim Bunning 

United States House of Representatives 

Washington, D. C. 20515-1704 


Subject: Hearings on Social Security Disability Program 
Dear Congressman Bunning: 

I am an Administrative Law Judge in the Office of Hearings 
and Appeals of the Social Security Administration. I have been 
doing this work for the last four years. Previous to this I 
worked for five years as an Assistant Regional Counsel for the 
Department of Health and Human Services in the Atlanta Region. 

My job as Assistant Regional Counsel was to defend the 
unfavorable disability decisions made by Administrative Law 
Judges or the Appeals Council of the Social Security 
Administration in the federal district and circuit courts. 

Before this I worked for five years as an Attorney-Advisor in the 
Office of Hearings and Appeals of the Social Security 
Administration. My job as Attorney-Advisor was to tnrite 
decisions for Administrative Law Judges primarily in Social 
Security disability cases. I give you this Information so that 
you will understand my perspective. 

The Subcommittee on Social Security, on which you serve, 
will soon hold hearings on the Social Security Disability 
Program. I offer these thoughts for your consideration in that 
regard. 

He all recognize that the Social Security Disability Program 
is currently overwhelmed with applications. Traditionally, the 
applicant for disability benefits is faced with a five level 
system. The initial decision on disability is made by a state 
Agency based on a paper review. Figures for fiscal year 1992 
(current figures would differ only by being larger) show that 
over two million applications were filed for various disability 
benefits under the Social Security Act. (See attached 1992 
fiscal year statistics) . Some 43% of these two million 
applicants (Approximately 860,000) were granted benefits at the 
initial level. Of the 57% of the applicants (approximately 
1,140,000) who were denied benefits at the initial stage, only 
47% (535,800) requested reconsideration. At the reconsideration 
level the State Agency again makes a decision based primarily on 
a paper review. Some 17% of the applicants requesting 
reconsideration (approximately 91,086 are granted benefits. Of 
the 83% of applicants denied benefits at the reconsideration 
level (approximately 444,714), 80% (approximately 355,771) 
request a hearing before an Administrative Law Judge. At the 
hearing level 69% of the applicants were granted benefits 
(approximately 245,482). Of the 29% of the applicants denied 
benefits at the hearing level (approximately 78,269), 80% 
(approximately 62,615) request review of their unfavorable 
hearing decisions by the Appeals Council. The Appeals Council 
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granted benefits to 4% of the applicants (approximately 2,504). 

Of the 644 of the applicants denied benefits by the Appeals 
Council (approximately 40,073), 13% (approximately 5,209) appeal 
to the U.S. District Court. The U.S. District Courts granted 
benefits to 20% of the applicants they reviewed (approximately 
1,041) . 

I am enclosing a chart detailing the above information for 
fiscal year 1992. My point in going through this lengthy 
analysis is that the decision making process for the Social 
Security Disability ProgrM works like a pyramid shaped filter. 

We start with a huge number of applicants, and each stage of the 
process pays some claims and filters out others that are deemed 
not to meet the legal requirements for entitlement. At each 
succeeding stage of the process the number of applicants in the 
system is reduced, until at the end, all cases are resolved. 

For fiscal year 1992, out of 2,278,733 applicants for 
disability benefits, 1,307,075 (57%) were granted benefits. Out 
of all the applicants who were ultimately paid benefits, more 
than 80% were paid either at the initial or reconsideration 
level. At the hearing level, although 69% of applicants were 
paid, this constitutes only 16% of all applicants granted 
benefits. It is obvious that this multi-level system was set up 
to discourage as many people as possible from pursuing their 
claims after the initial denial and as a cost control check on 
the system. It has functioned well in this manner for a number 
of years. In fiscal 1992 some 604,200 individuals did not pursue 
their claims after they were initially denied; another 88,943 did 
not pursue their claims past a reconsideration denial; another 
15,654 did not pursue their claims past a hearing decision 
denial; another 34,864 did not pursue their claims past the 
denial by the Appeals Council. The lion's share of the funds 
paid to applicants from the Disability Trust Fund result from 
decisions made at the initial and reconsideration levels by the 
State Agencies, not from decisions made by Administrative I,aw 
Judges at the hearing level. 

Those who propose a radical reorganization of the Office of 
Hearings and Appeals, generally point to the large backlog of 
pending claims and the high percentage of claims paid by 
Administrative Law Judges. The huge Increase in the number of 
applications filed for disability benefits each year for the past 
ten years is the obvious cause of distress at all levels of this 
process. There are many contributing causes to the increase in 
the number of applications. Among these are economic recession, 
court mandated changes in the way disability claims for children 
under the SSI program are evaluated, court mandated changes in 
the way that disability claims for widows and widowers are 
evaluated, increased legal immigration, general displacement of 
many "blue collar" jobs in the economy, economic displacement 
caused by corporate downsizing, and general population growth and 
aging of the population. 

In response to this overwhelming increase in the number of 
disability applicants the Social Security Administration has 
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downsized its workforce, taken many shortcuts in tine-proven 
procedures, and has overemphasized the economies and efficiencies 
to be realized through computer technology. When staffing 
increases in some limited areas such as the disability program 
have been granted by Congress they have been poorly allocated to 
address the problems. To illustrate, in the Birmingham Hearing 
Office, when I was appointed an Administrative Law Judge in 1991, 
there were approximately 1800 cases pending for seven 
Administrative Law Judges and their support staff. I was in a 
group of three new Administrative Law Judges assigned to 
Birmingham in 1991, raising the total number of Administrative 
Law Judges to ten, but providing no additional support staff. 

For the first six or seven months the three new Administrative 
Law Judges had to fight to get cases scheduled. Today there are 
twelve Administrative Law Judges in the Birmingham Hearing 
Office. There has been some, but an inadequate increase in 
support staff. The pending caseload for the twelve 
Administrative Law Judges is now over 8,000 cases. As a group, 
the Administrative Law Judges and their support staff are 
hearing record numbers of cases and producing record numbers of 
dispositions. However, we are currently receiving an average of 
150 to 200 more new cases each month than we are able to dispose 
of with current staff. 

The Social Security Administration's response to his crisis 
has been two-fold. One, a short term plan for reduction of the 
current hearing office backlog. The gist of this plan is to 
shift finite resources from one place to another in the process, 
the end result desired being the payment of as many claims as 
possible before the cases get to a hearing, thus reducing the 
pending cases. No thought has been given to the fact that the 
payment of these claims may trigger an even higher volume of 
applications. Meanwhile, because of the shift in resources. 
Administrative Law Judges are left with even more inadequate 
resources to put out their written decisions, because the most 
experienced staff are being utilized for other tasks. Second, a 
long term "reengineering" plan, referred to in-house as simply 
THE FLAM. The gist of the long term plan is to do more work less 
well with fewer people. Neither plan addresses the source of the 
problem, namely the large Increase in the numJser of disability 
applicants. The source of the problem can only be addressed by 
the Congress. It requires policy decisions about what kind of 
disability program we want for our citizens and what we can 
afford. Only Congress can examine how disability is defined, 
decide how much of a disability program we can afford and 
ultimately have an impact on the number of claims filed. 

In the meantime, those of us in the system have a 
Constitutional, statutory, and moral duty to attea^t to provide 
individual citizens who apply for benefits a full and fair 
hearing and a prompt and fair decision. I find personally 
offensive the widely disseminated and largely believed myth that 
Administrative Law Judges in the Social Security Administration 
are unique Isecause they "wear three hats". As this fable goes. 
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we have to be advocates for the claimant, advocates for the 
federal fisc, and impartial adjudicators. As far as I am 
concerned I wear "one hat" as an Administrative Law Judge. It is 
my sworn duty to provide each individual applicant with a full 
and fair hearing resulting in a prompt and fair decision. I am 
not an advocate for the claimant. Our hearing process is by 
statute and Congressional intent a nonadversarial process. I am 
not an advocate for the federal fisc. Congress defines 
disability in the statute and the Disability Trust Fund is 
managed by Trustees responsible to the Congress. My job is to 
apply the statutory definition of disability to the particular 
facts of the case before me. I am, of course, supposed to be an 
impartial adjudicator under the Administrative Procedure Act. 

What makes the Social Security disability hearing unique is 
its nonadversarial character and the due process protections 
afforded to claimants bv the Administrative Procedure Act. 
Congress must decide if they wish to reconsider how disability is 
defined and whether due process hearings with the safeguards 
provided under the Administrative Procedure Act are worth 
preserving for individual applicants. I believe that however the 
Congress chooses to refine the disability program, that 
preservation of due process hearings for individual applicants 
conducted by Administrative Law Judges protected by the 
Administrative Procedure Act should be preserved and 
strengthened. For these reasons I urge you to support passage of 
the House equivalent of Senate Bill 486 which would establish an 
independent Administrative Law Judge Corps managed by 
Administrative Law Judges and completely outside the agency whose 
case is being adjudicated. As things currently stand the 
citizens of this country are not being well served and they 
deserve better. When the witnesses from the management of the 
Social Security Administration appear before your subcommittee I 
hope that you will challenge their vision of a "mass 
adjudication" system and send them a clear message that Congress 
intends to preserve nonadversarial due process hearings. 


Sincerely. 



fiavid L. Stephens 
Administrative Law Judge 
Office of Hearings and Appeals 
Social Security Administration 
117 Gemini Circle, Suite 407 
Birmingham, Alabama 35209 
Phone 205-290-7273 
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STATEMENT OF BILL D. STURM 
PRESIDENT, HEALTH INFORMATION MANAGEMENT 
UNISYS CORPORATION 
for 

THE SUBCOMMITTEE ON SOCIAL SECURITY 
of 

THE COMMITTEE ON WAYS & MEANS 
U.S. HOUSE OF REPRESENTATIVES 
AUGUST 3, 1995 

THE SOCIAL SECURITY DISABILITY PROGRAM 


Mr. Chairman and members of the subcommittee, let me begin by 
expressing my appreciation for the opportunity to contribute to the 
subcommittee's continuing deliberations on how to improve the administration of 
the program as it relates to the problems of disability claims backlogs. In 
addition to the Issue of the backlogs, two of the most serious problems identified 
by the subcommittee from testimony at the previous hearings were discrepancies 
caused by differing standards in the disability decision making process and the 
variations in disability standards across the country. \Ne would like to add some 
comments to address these issues. 

Rep. Tom Davis submitted testimony for the May 24, 1995, hearing that 
suggested that SSA should again consider “outsourcing” some of the agency's 
work in order to reduce the DOS's backlogs and to produce models of efficiency 
and coordinated services which can be adopted throughout the delivery system. 
We concur. 

Unisys believes industry could help SSA improve customer service and 
fiscal and quality outcomes by applying integrated business and systems 
solutions to these problems, including modem information technologies. We 
believe that the agency would reap positive results that would include not only 
faster and uniformly fairer processes for the eligible population but also improved 
Trust-Fund Integrity. 

While Unisys believes an industry focus in general is needed to offer 
significant improvements in the disability program, we are ourselves positioned 
as one of the leading providers of technology enabled services in the world. We 
specialize in providing business-critical solutions for organizations such as SSA 
that operate in transaction-intensive environments. These organizations include 
government agencies at both the Federal and State level, financial services 
companies, airlines, telecommunication companies and other commercial 
enterprises. Our solutions are used by more than 1600 government agencies 
worldwide, including multiple government agencies that have the responsibility 
for the administration and management of large scale, complex healfh and 
human service programs such as SSA. 

Our services to public sector programs and government agencies are vital 
components to our business. We are the largest single information technology 
supplier to the U.S. Government, and we also supply products, services and a 
wide variety of solutions to all 50 state governments. Unisys supports critical 
federal program objectives in the Departments of Health & Human Services, 
Housing and Urban Development, Commerce, Interior, Agriculture, Treasury, 
Transportation, Defense and all branches of the armed forces. For decades, we 
have helped federal agencies manage day-to-day critical requirements. 
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On the State level, Unisys has been a recognized leader in deiivering 
public assistance, child welfare, child support and Medicaid fiscal agent services 
and has earned one of the strongest track records in the industry. For instance, 
while each Medicaid contract varies in the scope of Unisys responsibility, we 
perform all major functions including claims management operations, medical 
review, electronic claims management, eligibility verification, provider and 
beneficiary relations, statistical, financial and management reporting, 
surveillance and utilization review. We are actively applying outcomes-based, 
managed care techniques to a large scale, medically based program with 
relationships with more than seven (7) million beneficiaries and several hundred 
thousand medical providers. 

It is my understanding that SSA’s disability claims process has been 
under study for some time and that the agency has not only acknowledged the 
need to improve the process but has taken steps toward positive change. I 
believe with Unisys’ background in health and human services program 
management, we could assist SSA in reengineering itself to new process 
models, while at the same time providing some meaningful relief to its current 
workload. This could accomplish immediate direct improvements in 1 996 
potentially while helping the overall changes occur without major disruptions to 
the disability program. Even on an interim, contractual basis, (relative to the 
backlogs) reengineering SSA processes with revised workflows can provide 
lessons to improve the productivity of personnel in almost all areas. 

SSA has indicated that their claims processing and reporting has 
historically been a slow, cumbersome, error prone, paper based process. As I 
indicated earlier, Unisys has combined integrated business and systems 
solutions to improve quality and create user friendly claims management 
environments. Applying new information technology to reengineer business 
processes can lead to improved performance, more accurate and faster 
response to inquiries, reduced operating costs and greater access to the data 
needed for efficient, fair claims management. 

To streamline the paper intensive public assistance, child welfare, child 
support and medical environments, Unisys (and other industry participants) seek 
to build modern operations. For example, Unisys provides an innovative 
document imaging solution, converting claims into electronic data and images 
that can be processed more quickly and retrieved easily to support customer 
service inquiries. Information technologies are one of the most important 
reengineering tools enabling us to improve processing efficiencies and increase 
the service levels for our customer’s clients. 

Because the disability determination process includes a medical 
component, it is also important that any “Outsourced Contractor” have extensive 
background and experience in performing medical reviews. Experience in case 
management techniques and actual medical and social services responses to 
disability is also important in order to enhance the rehabilitation of SSDI and SSI 
recipients and improve the agency’s “return to work" efforts. 

As suggested earlier, Unisys offers mission-critical capabilities in high volume 
claims management and adjudication services, fee-for-service, and managed 
care programs, health information networks and point of service systems. Of 
particular application to SSA’s current needs would be our ability to: 

• Provide improving customer service support based on modern 
operations 

• Direct the implementation and operation of procedures to ensure that 
disability claims are paid correctly and on a timely basis; 
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• Coordinate disability claim activities with other entities (both public and 
private) to ensure that both medical , rehabilitation and social services 
are appropriately authorized in order to enhance the “return to work” 
process, and, 

• Ensure that the most effective processes are used to meet the overall 
needs of the agency’s SSDI and SSI clients. 

Unisys is experienced in and committed to a process-driven approach to 
requirements analyses, system design and development, implementation, project 
management. Total Quality Management (TQM), business process 
reengineering, and ongoing operations management. While technology is critical 
to the solution of client problems, the real value is created through professionals 
who have technical knowledge complemented by industry and domain specific 
expertise. Each of Unisys strategic business areas is supported by dedicated 
groups of professionals including program and policy experts, operations 
experts, application designers and developers, trainers, and support specialists. 
In fact, Unisys concentrates its talents and resources in areas where the 
company offers superior strengths, skills, and experience as an industry leader. 
You should be assured of our interest in contributing our strategic business 
areas to the success of the Social Security Disability Program. 

Most importantly, however, is the fact that we have a reputation for being 
sensitive to the needs of our clients. We work with our clients in order to develop 
a focused approach to help them better serve their customers. For this effort, for 
instance, it is clear that SSA's Initiative would be an interim contracting approach 
and the vendor would be an “agent of the government”, subject to all the 
appropriate standards of service required of SSA’s employees, The scope of 
work would include but not be limited to; 

• initial applications, 

• case management, 

• medical review management 

• coordination with other entities for necessary medical, rehabilitation, and 
social services in order to enhance to the “return-to-work” process 

• continuing disability reviews (CDR’s), 

• fiscal agency 

• outcomes analysis and reporting 

We understand that this temporary outsourcing approach would 
supplement the agency’s current structure not replace it. However, because of 
our experience in health and human services programs wo have the capacity to 
gear-up quickly and provide additional capacity now. This is an important point 
for the agency and the Congress. The economies of scale needed to produce 
cost-effective operations will require the expertise of companies who can bring 
both the ability to ramp up quickly and to manage large numbers of events and 
transactions. We think that Unisys and industry offer competitive options for the 
agency. 

In closing, I would like to emphasize that I firmly believe that were SSA to 
consider outsourcing on an interim basis Unisys would be the partner who could 
best help the agency. By deploying our large scale project and program 
management expertise with domain knowledge and modern information 
management techniques, we believe we could get up and running within an 
appropriate ramp-up period without major disruption to the current program. The 
additional capacity would not only serve to rapidly reduce the backlogs, but, by 
relieving some of the pressure on the current DDS workload, would also allow 
the agency to quickly and directly improve customer services and permit it to shift 
attention to other efforts including their reengineering efforts. 
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By helping the agency develop a fairer, more equitable and efficient 
disability determination process, eligible people would be served as soon as 
practicable and ineligible people would not receive payments in error. This 
builds trust not only in the integrity of the program but in the Trust Fund itself. 
Unisys would be honored to become a partner in such an important laudable 
undertaking. 
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"Transforming Persons With Disabilities on Public Assistance Into Taxpayers" 


STATEMENT 

OF 

UNITED CEREBRAL PALSY ASSOCIATIONS 
BEFORE THE SUBCOMMITTEE ON SOCIAL SECURITY 
UNITED STATES HOUSE OF REPRESENTATIVES 
FOR THE RECORD OF THE HEARING ON 
SOCIAL SECURITY DISABILITY PROGRAMS 

May 23, 1995 


Mr. Chairman: 

Thank you for this opportunity to present testimony for the record on the Social Security 
Disability Insurance (SSDI) program. United Cerebral Palsy Associations (UCPA) is the nation's 
largest disability service organization. Our organization's mission is to advance the independence 
of people with disabilities. To that end, we are pleased to provide this testimony. The 
statement focuses on a number of issues as it examines the SSDI program, and the problem that 
very few people receiving benefits due to disability return to work. Our statement focuses on how 
to remove work disincentives from the system and how to promote employment for individuals 
with severe disabilities without financial penalties and the loss of medical coverage. 

According to the GAO Report, "Federal Disability Programs Face Major Issues" 
(GAO/T-HEHS-95-97, March, 1995), one of the primary reasons for the growth in enrollment 
of the SSDI program is the small numbers of beneficiaries and recipients who leave the disability 
roles to accept employment. The reasons why individuals with disabilities do not leave the 
disability roles for employment are complex and varied. Primary among them is the lack of 
timely access to appropriate medical and vocational rehabilitation services, and work disincentives 
that make accepting employment nearly impossible. 

The major assumption behind Social Security's current definition of disability is that employment 
and disability are mutually exclusive. Many, although not all, individuals with disabilities are 
fully capable of working, if presented with an opportunity, appropriate supports, and the financial 
rewards which come with employment. What is needed is timely access to appropriate medical 
and individualized vocational rehabilitation and job placement services. 

By the time many individuals have gone through the process of applying and being approved for 
SSDI benefits, the optimum opportunity for education or retraining has passed. Currently, SSA's 
processing takes an inordinate amount of time. In many cases, this results in the individual 
becoming convinced that he or she is incapable of working. Vocational Rehabilitation services 
should be offered at the time the individual is most receptive to them — at the onset of disability 
- rather than at the end of the disability determination process. 
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Social Security should change its thinking to a more individualized functional assessment in the 
determination of disability that recognizes the ability of some eligible individuals to return to the 
workforce. For many of those who have contributed to the SSDI system, disability payments from 
the onset of disability until age 65 is not the preferred goal. A "safety net" which assists the 
individual to transition from pre-disability employment to a new career that utilizes individual 
capabilities as well as assistive technology would better serve both the individual and the United 
States. SSA must recognize that medical and technological advances have extended the 
post-disability lifespan and expanded work opportunities for many individuals with even the most 
severe disabilities. 

The current eligibility determination system forces an individual with a disability to prove that 
"no residual work capacity" remains in order to be eligible for SSDI benefits. The explicit 
message to successful SSDI benefit applicants is that they should give up all hope of ever being 
gainfully employed. This creates a nearly impenetrable barrier that few individuals can rationalize 
away in order to become mentally prepared for the rigors of undertaking a search for 
employment. 

The SSDI eligibility determination system should be changed from a medical classification 
system that assumes a lack of any residual work capacity and retires an individual from the work 
force to a functional evaluation system which identifies work potential and then encourages the 
maximization of that work potential. UCPA urges a new system which would recognize the 
difference between individuals who have disabilities which truly do eliminate any work potential, 
such as a terminal illness, 6om individuals with disabilities who can work given appropriate 
supports. 

The concept of appropriate supports means the elimination of all financial, administrative and 
psychological disincentives to work. The current disability determination system first forces an 
individual to struggle to prove eligibility for benefits by establishing there is "no residual 
capacity" to work at all, then immediately refers the individual to vocational rehabilitation 
services. The individual must overcome the barrier created by convincing SSA that a disability 
exists before being able to fully utilize the vocational and placement opportunities available. If 
an individual's vocational rehabilitation efforts are successful, resulting in placement in a 
wage-earning position, SSA rewards him or her with a virtual total revocation of all benefits. 
Benefits are lost once the substantial gainful activity level reaches $500 per month — $6000 
annually — in the case of an individual with a disability other than blindness; or $940 per month 
- $1 1,280 annually - for an individual who is blind or visually impaired. Not only is this well 
below the national poverty level, it ignores the day-to-day costs associated with living with a 
disability as well as the specialized medical needs of many individuals with disabilities. The fear 
endemic to losing medical and financial supports can be debilitating to those desiring to re-enter 
the workforce. 

The current system does this by creating the fiction that, because tbe individual is working, the 
individual is no longer disabled! Of course, the disability does not magically disappear upon 
reentry into the work force; it continues indefinitely, along with the difficulties it engenders: the 
extraordinary, and ongoing, cost of equipment, supplies, and support services; and a tendency for 
disability impact to change over time, requiring comparable changes in lifestyle, work situation. 
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and support services. 

This fiction thus becomes a work disincentive in its own right. Former SSDI beneficiaries who 
have reentered the work force once again must prove they have "no residual work capacity" in 
order to reestablish eligibility for benefits should the individual have a change in condition. This 
is true even if the individual merely needs to locate to a different type of job in order to 
accommodate a change in their disability (e.g., one utilizing telecommuting, "flex time"). 

A new system would eliminate this fiction by acknowledging that some disabilities are life-long 
in nature, and continue the individual's eligibility for SSDI in-kind benefits, such as Medicare, 
beyond the onset of work. 

In order for a new program to be truly successful, all other disincentives to work must be 
eliminated, including the lack of access to medical insurance, paternalistic treatment of 
beneficiaries, and an abandonment of the "penny wise but pound foolish" philosophy that has 
underlaid the development of our Social Security disability policy in the past. In order for the 
United States to remain competitive in the future, and to enable individuals with disabilities who 
are SSDI beneficiaries to achieve productive independence in their own futures, we must begin 
viewing monies spent in the disability program as investments in human capital. Only through 
this fundamental change in the disability program will we ever be able to assist SSDI 
beneficiaries to return to work. 

It is not that we cannot afford to spend the money to make these investments. The SSA Trust 
Fund paid out $50 billion in FY 1990 in SSDI, SSI, and Medicare to beneficiaries. This money 
was all spent as part of a retirement program, which provides benefits below the poverty level. 
There is every indication that this amount will continue to grow in the future. In contrast, during 
the same period, SSA spent only $60.2 million to provide vocational rehabilitation services to 
beneficiaries. This represents an investment in the future of only one-tenth of one percent (.1%) 
of all the resources spent on beneficiaries. 

The fact is that we cannot afford not to invest in a new kind of future — one of productive 
independence ft)i>individuals with disabilities, and of increased productivity for the entire nation. 

We believe this new future can begin if the principles outlined below and policy 
recommendations are put in place. 

1. Return to Work As the Goal: While expecting every person with a disability to work is 
unrealistic, not assisting those who could work is inequitable and unsound public policy. Because 
disability is a continuum, a disabled/nondisabled binary system is not effective. Return to work 
is accomplished through a commitment that begins at the onset of disability; therefore the return 
to work goal must underlie all parts of the system. 

2. Early Intervention Is Critical to Success: Immediate assistance in establishing a return to 
work objective and mindset, tied to needed medical and vocational rehabilitation services and 
supports, and continuing contact and coordination, facilitates a successful return to work. 
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3. People vs. Case Management: Assisting individuals, rather than managing cases, should 
result in higher success rates in navigating a treacherously complex system of rehabilitation, 
employment opportunities, work incentives, and needed supports during the return to work effort. 

4. Prevention: SSA should authorize interventions and rehabilitation services designed to 
maintain workers on the job who have no private insurance coverage, thereby preventing some 
individuals from being determined eligible for SSDI. 

5. Incentives: Financial incentives to work for persons with disabilities, employers, insurers, 
and service providers alike will provide adequate support for those for whom return to work is 
a realistic goal. 

UCPA believes these principles are represented in the following specific recommendations for 
a revised national disability policy. 

UCPA recommends several strategies to solve the problem of growth in the SSDI and SSI roles: 

1) enable newly eligible SSDI beneficiaries to have immediate access to medical 
and vocational rehabilitation; 2) revise the current Return to Work Program by 
allowing consumers to select their Vocational Rehabilitation providers from among 
private and public agencies; 3) provide direct income subsidies to disabled workers 
bridging off of public assistance through income tax credits and deductions; and, 

4) allow disabled workers without private health insurance to participate in 
Medicare or Medicaid through purchase of this public health coverage. 

I) Enable newly allowed SSDI beneficiaries immediate access to medical and vocational 
rehabilitation services. 

Currently, there is a 24 month waiting period between the determination of eligibility for SSDI 
benefits and the beginning of Medicare eligibility. This waiting period often elapses without the 
beneficiary receiving any medical rehabilitation services. These services might mitigate the 
severity of the disability, prevent or postpone the onset of more severe disability, prevent or 
postpone the on set of a secondary disability. Such services would also promote a more rapid 
return to work. SSDI beneficiaries should be eligible to receive medical rehabilitation services 
available under Medicare immediately upon determination of eligibility. This may or may not be 
coupled with full medical coverage. That is, beneficiaries would benefit from full Medicare 
coverage, however if this is not feasible, then, at a minimum, beneficiaries should be covered for 
medical rehabilitation. 

Similarly, referral and access to vocational rehabilitation services should be made available to 
beneficiaries immediately upon determination of eligibility. The current system of rehabilitating 
beneficiaries through State Vocational Rehabilitation Agencies is ineffective and unwieldy. Under 
this system, not more than one of every 1,000 SSDI and SSI beneficiaries returns to work 
(Vocational Rehabilitation: Evidence for Federal Program's Effectiveness Is Mixed, 
GAO/PEMD-93-19, August, 1993). UCPA recommends that it be replaced by a new system 
using private vocational rehabilitation providers. A system in which a fiscal intermediaiy in each 
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State facilitates referrals and timely reimbursements to private providers should be developed in 
cooperation with private vocational rehabilitation providers. 

2) Revise the current Return to Work Program by allowing consumers to select their Vocational 
Rehabilitation providers from among private agencies. 

There are many models of vocational rehabilitation service delivery used by Workers' 
Compensation programs in the various states and by rehabilitation providers in other countries 
which are worthy of trial by SSA. However, there is another source of proven techniques for 
vocational rehabilitation and placement of SSDI beneficiaries which has been virtually ignored 
by SSA: its own Research Demonstration Program. 

SSA has spent over $30 million in demonstration programs involving over 100 primarily private 
rehabilitation providers during the last few years to investigate ways to increase placement of 
SSDI beneficiaries into jobs. Mandated by Congress in Section 505 of the Social Security 
Amendments of 1980, Congress directed SSA to conduct a series of demonstration projects 
designed to increase the number of beneficiaries who return to work and to produce savings to 
the Federal government. SSA has collected large amoruits of invaluable information concerning 
the problem of placements, but SSA has done nothing to implement any of the proven techniques 
that could be used to increase the placements of SSDI beneficiaries into jobs. 

UCPA proposes two initiatives: A) allow direct coDtractiog by SSA to any public or private 
provider of rehabilitation services selected by the consumer, and, B) the establishment of a 
risk/reward system for reimbursing rehabilitation service providers. 

A. Direct contracting with consumer selected rehabilitation providers, including private providers. 

People with disabilities who are SSDI beneficiaries and consumers of vocational rehabilitation 
and placement services have no choice in the providers of their services. Consumers are assigned 
to a service provider by SSA, which by law must be a state vocational rehabilitation agency, 
usually by type of disability rather than type of services required. Consumers who determine that 
they are not receiving appropriate or quality services generally have no recourse other than to 
purchase services themselves from private vendors. Given the cost of private services and the 
state of most consumers' finances, this is an option few can afford. 

Active participation in rehabilitation increases the chances of a successful outcome, in this 
instance a successful return to work that ends reliance on cash assistance. Enabling consumers 
to choose their rehabilitation providers gives the individual a feeling of ownership in the process. 
This choice of service providers treats the beneficiary as an adult, capable of making significant 
life choices, thereby enhancing the individual's self-esteem and confidence. Choice eliminates the 
conflicting signals currently sent by the referral system, which tells beneficiaries they are capable 
enough to work, but they are not capable to select where to go for vocational services. 

In order to enable consumers to select their own providers, SSA must be able to refer to and 
contract with providers of rehabilitation services in addition to State Vocational Rehabilitation 
Agencies, agencies which the General Accounting Office has found do not work well and are not 
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effective. By restricting referral and contracting only with state vocational rehabilitation agencies, 
SSA forces these agencies to be all things to all people. Given the diversity of individuals with 
disabilities and their individual needs, and the other extensive responsibilities these agencies have, 
this is truly a mission impossible. It would be much more productive to utilize the vast capacity 
of the private rehabilitation service providers available throughout the nation to assist SSDI 
beneficiaries to return to work. 

B. Establishment of a Risk/Reward system. 

There is tremendous potential for reduction of dependency and cost savings for the SSDI trust 
fund that is not being realized because so few SSDI beneficiaries receive effective rehabilitation 
services. 

The present authority for delivery of rehabilitation services under the Social Security Act is 
inadequate for two reasons. First, all services are provided through referrals from state Disability 
Determination Service to the vocational rehabilitation agencies. 

Second, the state VR agency is reimbursed for services only when the SSDI beneficiary receiving 
such services is placed in a job, earns more than the SGA rate and does so for more than the trial 
work period. The State VR must use money from other sources and programs up front for the 
SSDI beneficiary with the hope of being reimbursed by SSA. Hence, there is little incentive for 
state agencies to expend VR funds to help SSDI beneficiaries. At best, the cost can be recovered 
in successful cases. There is no payment for services when they do not result in SGA. Thus, the 
net effect is a loss for the state agency. The policy of reimbursing state agencies only for 
successful cases has been the law since 1981. The policy of making all referrals through state VR 
agencies dates from the origin of the Beneficiary Rehabilitation Program (BRP) in the 1960s. 

UCPA believes that the volume of rebabilitation services and return to work of SSDI 
beneficiaries can be expanded with net savings in cost to the trust fimd tbrougb a combination 
of direct referral of beneficiaries to rebabilitation providers and payment for services based on 
savings to the government, rather than the cost of savices. 

Consider this. If a beneficiary is returned to work and goes off cash assistance there is a savings 
to the trust fund. The value of the rehabilitation services should be determined by such savings. 
Apart from humanitarian considerations, if the cost of rehabilitation is less than the cost of 
maintaining benefits, then it makes sense to spend money for rehabilitation services. Various 
studies have addressed this cost/benefit relationship. UCPA believes that the relationship can be 
made explicit with benefits for all concerned. 

This can be done by providing for direct referral of beneficiaries to rehabilitation providers and 
for payment to such providers based on savings to the trust fund, as such savings accrue. 
Providers would bear the risk for the effectiveness of services, but be compensated not on cost, 
but on savings to the trust fund. This can be achieved by providing for payments to be made for 
service when a beneficiary goes off the rolls and continues so long as the beneficiary is employed 
and does not return to the SSDI rolls. Payment should be based on a percentage of the cash 
assistance that would otherwise be paid to the individual. A reimbursement system that rewards 
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outcomes both during the rehabilitation process, at job attainment, and throughout the employee's 
tenure in the workforce and off the disability roles would benefit all parties. 

Obviously, the higher the percentage and the longer the duration of payment the greater the 
incentive for providers to accept the risk of providing services under such a contingency 
arrangement. Providers would have to make very explicit judgements about the potential for 
rehabilitation and the costs of services. Furthermore, there would be an incentive to provide 
continuing assistance to beneficiaries since payment to the provider would continue only so long 
as the beneficiary stayed off the SSDI rolls. This approach is a win-win-win situation — for the 
beneficiary, the rehabilitation provider, and certainly the SSDI Trust Fund. 

However, as this and other work incentives evolve, UCPA believes that it is essential that the 
needs of young people in transition (e g., beneficiaries 18 to 25 years of age) be fully and 
appropriately served. The federal disability rolls include thousands of young SSDI beneficiaries, 
who receive benefits on the basis of their own work history or as the disabled children of parents 
deceased, retired or themselves disabled. Data from SSA indicates beneficiaries aged 18-25 in 
those categories at the close of 1993 numbered more than 61,000 and 69,260, respectively. A 
disability determined in childhood need not and should not be presumed to be lifelong in nature. 
Rather, the full panoply of services — including referral and access to vocational rehabilitation, 
assistive technology and other supports — should be provided to these young adults in transition. 
This service is consistent with UCPA's vision of a system which encourages people with 
disabilities to become tax-payers rather than tax-takers, a system which reduces the out-flows of 
the SSDI Trust Fund and increases the revenues to both the General Fund and the SSDI Trust 
Fund. 

3 ) Provide direct income subsidies to disabled workers tbrougb income tax credits and deductions. 

Individuals with disabilities incur substantial expenses in the conduct of their everyday lives as 
they try to leam, work, recreate, and live in the community. The cost of personal assistance to 
enable individuals with severe disabilities to work can be a barrier to employment, as individuals 
with disabilities often do not earn enough in wages to afford to pay for personal assistance in 
addition to a rent or mortgage, utilities, food, and related life expenses. Other examples of 
extraordinary expenses include the cost of accessibility modifications such as a wheelchair lift 
for a van or hand controls for a car; a wheelchair ramp or alternative signaling device for an 
accessible home; or medications and medical supplies. There are major expenses for assistive 
technology, including wheelchairs, hearing aids, animal companions, computers, augmentative 
communications devices and the training and maintenance costs of the equipment. Not the least 
of these extraordinary expenses is for health specialists above and beyond the typical health 
expenses incurred by the average person. All of these expenses conspire to trap individuals with 
disabilities in a cycle of poverty and total government dependency from which most cannot 
escape without tax assistance to level the economic playing field. 

In order to promote the goal of employment and increased self sufficiency for individuals with 
disabilities, there must be financial incentives for beneficiaries and recipients to take the risk of 
leaving the disability roles for payrolls. This could be accomplished by modifying the current 
Earned Income Tax Credits for low-income workers to individuals with disabilities, and by 
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creating a Personal Assistance Services Tax Credit for working individuals with disabilities who 
have significant needs for personal and technological assistance in order to work. 

The Earned Income Tax Credit should be extended to include persons with disabilities age 18 and 
older, structured to ensure that it helps bridge the gap between the Substantial Gainful Activity 
level and a minimum income level for low-income workers with disabilities. The present 
Substantial Gainful Activity level for non-blind beneficiaries is $500 per month, or $6,000 per 
year less than the Federal poverty level. It is impossible for an individual with a severe 
disability to live on this level of income, especially given their extraordinary expenses of living 
with a disability. 

In addition, we recommend changes to address the cost of long-term services for working persons 
with the most significant disabilities. To do this, we propose a tax credit of one-half of all 
personal assistance services up to $15,000 for any individual with a disability who is working. 
Expenses for personal assistance services beyond $15,000 per year should be deductible as a 
medical expense. 

The proposed modification of the EITC and changes in medical care deductions for Personal 
Assistance will help to offset the extraordinary expenses of living with a disability and assist 
people with severe disabilities to enter the workforce by giving them a measure of economic 
equity with those wage earners and tax payers who do not need to pay these extraordinary costs. 

Personal assistance is defined as one or more persons or devices assisting a person with a 
disability with tasks which that individual would typically do if they did not have a disability. 
This includes assistance with such tasks as dressing, bathing, getting in and out of bed or one's 
wheelchair, toileting (including bowel, bladder and catheter assistance), eating (including feeding), 
cooking, cleaning house, and on-the-job support. It also includes assistance with cognitive tasks 
like handling money and planning one's day or fostering communication access through 
interpreting and reading services. 

4) Allow disabled workers without private health insurance to participate in Medicare or 
Medicaid by purchasing this public health coverage. 

Linking eligibility for in-kind services such as health insurance to the lack of employment is 
unnecessary and counterproductive. The lack of health coverage serves to create a substantial 
barrier to taxpayer status for individuals who have difficulty finding affordable health insurance. 
Numerous studies have documented the fear of beneficiaries and recipients in leaving SSDI or 
SSI because they cannot afford or cannot find health insurance. Allowing disabled workers to 
"buy-into" health coverage by paying the required premiums (based on a sliding scale linked to 
income) and deductibles will ultimately save money by removing the risk of loss of their health 
insurance and giving them an incentive to reduce their reliance on cash assistance and enable 
them to become tax payers instead of tax users. In lieu of reforms to the health insurance market 
that eliminate preexisting conditions, guarantee portability, and reduce the cost of coverage for 
individuals with disabilities, opening Medicaid or Medicare for disabled workers would eliminate 
a major disincentive to employment. 
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Before closing, UCPA must emphasize one point. Unemployment among working age persons 
with disabilities is due to a combination of factors, including lack of health coverage, lack of long 
term supports for severely disabled persons, a continuing misconception that people with 
disabilities can't work, the failure of our educational system to adequately prepare young persons 
with disabilities for a lifetime of work, and the difficulties in transitioning from dependence on 
disability related cash assistance and in-kind support programs to financial independence and 
self-reliance. Americans with disabilities are citizens who expect to participate fully in society 
with all the opportunities, privileges and responsibilities of eveiy other citizen. 

Thank you for this opportunity to submit this testimony for the record. 
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May 31, 1995 

800 East Northwest Highway 

■suiTH No 821 Philip D. Moseley 

Palatine. Illinois 60067 Chief of Staff 

708.202 0900 Committeo on Ways and Moans 
Fax 708 202 0974 U.S. HousB of Representatives 

1102 Longworth House Office Building 
Washington D.C. 20515 

RE: Hearings on Social Security Disability system 
Dear Mr. Moseiey: 


, L H G o o o I am an attorney in private practice in the Chicago suburbs in 

Illinois. I have been handling Social Security disability cases since 
1979 and those cases now constitute half of my case load, with 
•o«orHi A voo.r almost 100 hearings per year being handled by myself and one 
L '7 1 associate attorney. Overall I would estimate that my office has 

handled nearly 1000 disability and SSI cases over the past 16 

John h zj ij nk . yeats. With most of those going to a hearing or beyond. 

Since your committee is looking at the disability system I would 
like to offer my observations and opinions of the entire process 
from my perspective as an advocate for disabled persons. 


I think we should first bear in mirKi that those citizens who are 
applying for disability benefits under Title II of the Social Security 
Act are asking for the same thing as citizens who reach age 65, 
namely a return on the money that they have paid in over the 
years as workers and taxpayers. They are applying for disability 
because they are unable to continue working until they reach 
retirement age. This Is part of the "contracf for which they have 
been paying taxes for many years. 


In most cases these people come into my office only after they 
have been denied by at least one level of the Social Security 
system. Usually they have received what amounts to a form letter 
which informs them that they can either return to their former job 
or can do something else, in almost all cases, the decision as to 
the amount of work they can do seriously overestimates their 
actual abilities as determined by later appeals. 


Chicago 3 I 2.630.0388 
Crystal Lake 815.459.7090 
Waukegan 708.249.0331 
Oakbrook 708.303.01 1 I 
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The initial levels of the system will tell them, usually without a 
medical examination and contrary to the opinions of their treating 
physicians, that they can, for example be on their feet all day and 
lift up to 50 pounds. It will later be determined that they cannot 
do this level of work arxl are relegated to light or sedentary work, 
or no work at all. 

I have won 88% of my cases over the last 18 months. In each and 
every case, the client had been turned down at one or more 
levels of the system. Even in the cetses that were lost, the final 
determination was almost invariably a different, and less 
demanding, level of work than had been found in the previous 
determinations. 

In other words, the first levels of the Social Security disability 
determination process are wrong about 99% of the time, at least 
Insofar as those persons who proceed with further appeals are 
concerned. Moreover, it takes the applicants over a year, and 
sometimes up to two years, to receive the benefits they should 
have been granted In the first instarK:e, had a proper evaluation 
been made. During this time, many of them have no other source 
of income and are reduced to pov^, losing their homes, cars, 
and everything they have spent a lifetime acquiring. 

I might also mention that, being in the suburbs, the overwhelming 
majority of my clients are white, middle class people who have 
worked and paid taxes all of their lives. They all expected to be 
able to continue to work up to their retirement, only to find that 
cut short by some type of illness. They are not looking for a hand 
out from the Government, only a return on their investment when 
the need arises. 

Undo* the present law governing disability, these applicants must 
prove that they are unable to perform not only every job they 
have had in the past 15 years, but also every other job that exists 
in America given their age, education and job skills. If they are 
under age 50, or if they are over 50 but have a high school 
diploma or better, they must prove that they cannot do any work, 
even as a security gtjard or rec^tlonist. 
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I think that the present definition of disability is overly harsh and 
should be relaxed at least for Tttle II applicants. As it now stands, 
the law under which Social Security operates for determining 
disability are stricter than comparable definitions of disability in 
the private sector or under state workers compensation laws. 

The main problem that most of my clients have is that once they 
develop some type of serious impairment, whether it is a back 
problem, a heart condition, a breathing impaimnent, or a mental 
problem, they become essentially unemployable. No employer in 
his or her right mind is going to hire someone whose productivity 
will be impaired and/or who will pose an increased risk for a 
workers compensation claim, not to mention increased health 
insurance costs, the provisions of the ADA to the contrary 
notwithstanding. 

Would you hire someone to work for you, for example, who 
couldn't effectively use their dominant hard, or had a back 
problem which prevented them from sitting or staixiing 
comfortably, or had trouble breathing anti had to use an oxygen 
tank during the day, when you have your pick of completely 
healthy applicants? 

Complicating this picture is the fact that, as our economy 
becomes increasingly techrxrlogically oriented, people who are 
thrown out of less skilled occupations due an impairment or 
impairments have great difficulty learning what they need to know 
to compete for the higher tech positions and the Government 
does nothing to help retrain them or provide financial support 
during the retraining process. 

I would suggest the Federal Government adopt the standards 
used for private disability plans and most state workers 
compensation systems in providing disability payments for a 
limited period whenever a former worker is unable to perfonn his 
or her immediately prior job coupled with job retraining and job 
placement assistarxre. 

After that period, which I would suggest should be two years as is 
provided by the major disability carriers, the individual would have 
to be unable to perform all work which exists in the national 
ecorK>my, regardless of age or education for benefits to continue. 
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I would suggest that this only apply to those workers who are 
insured tor coverage under the present Title II of the Social 
Security Act The Supplemental Security Income applicants 
should have to prove inability to do all work to receive any 
benefits, as they have not made tax contributions for this 
coverage. 

I think that although more money might initially be spent with this 
approach on Title II applicants, this would everrtually be saved by 
fewer payments to Title XVI (SSI) claimants and in the cut off of 
many Title II beneficiaries after the two year pwiod. Overall, there 
might be a long term cost savings. I would suggest that you 
solicit actuarial information from iong term disability carriers who 
should be able b) tell you what such a system would cost. 

On the administrative level, there should be face to face hearings 
at the time the applicants first apply for benefits to reduce delays 
in receipt of benefits and the Reconsideration level should be 
eliminated. 

I should point out that these proposals would probably reduce, 
rather th^ Increase or maintain, my own income from 
representing disability claimants, but I think they are a better 
course from a policy standpoint I can always make my living 
doing something else, but my clients cannot 


Thank you for your consideration. 


Very tnily yours, y . 

Michael J. Walkup 
Attorney At Law 


cc; NOSSCR; U.S. Senators Paul Simon & Carol Mosely-Braun; 
U.S. Representatives Phil Crane, John Porter, Donald Manzullo, 
Dennis Hastert, & Henry Hyde. 
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From Congressman J.C. Watts, Jr. 

The following statements are the results of our case workers 
working with real-life SSI cases. The examples that follow and 
the suggestions are the result of day to day workings and are 
offered as ways to improve the system. 

1. Make it mandatory for a child with Attention Deficit Disorder 
to be tinder the care of a Medical Doctor to monitor the affects 
of their medication. Also keep in mind, an awful lot of these 
kids appear to "grow out" (so to speiUc) of this condition in that 
some of them, their brain begins to function in a more "normal" 
manner, or they leeum life skills that cause many of them to have 
acoon^jlishments far beyond what their peers acconqplish. (A lot of 
very successful people have ADD) . 

2. EVERY PERSON WHO RECEIVES SSI OR BSD SHOULD BE REQUIRED TO 
SUBMIT MEDICAL EVIDENCE OF CONTINUED DISABILITY ANNUALLY. If 
necessary, contract with doctors through out the nation to do 
independent evaluations. Furthermore, the doctors need to be 
drawn at random throughout a district to prevent the inpression 
of a hired gun. eg., select 3 doctors in every county and combine 
them in to districts (so many square miles par district) and 
schedule them in rotation so that there is a perception of 
fairness . 

3. If someone spends years trying to "get on the system" and can 
not, lieyond a reasonable doubt, prove disability, charge them for 
the costs incurred by the agency. For instance, say someone says 
they can not work tjecause of a back injury euid pursues the claim 
even though the doctors say they cam work, make them pay the cost 
of processing his claim. 

4. The use of a system of "parole officer types" is intriguing. 
But instead of the person reporting to the SSI officer, the SSI 
officer may randomly visit the recipient. Yeeurs ago, a company l 
worked for used Liberty Mutual for Workers Conqumsation. They 
had people who visited, at random, people drawing workers comp. 

On more than one occasion they "caught" someone and stopped their 
workers comp. Lilce the lady who said her back was hurt so badly 
she could never pick up her (sables again, won 2 state barrel 
racing contests after she got a $50,0004' settlement. She had to 
pay it back or be prosecuted. 

5. For any child drawing SSI or emy benefits from the 
government, the money should go with the child. That is, if the 
child is in a shared custody, the parent who has the child in 
their possession for a period of more than one month, the money 
should go to the custodial parent for that month. There are a 
lot of fathers who have their children all summer long and 
receive nothing while their ex-wives take rather extravagant 
vacations with their new husbands. These fathers, who have to 
provide 2, 3 or more months of care, are concerned that the funds 
are not used for the child, but rather for the parents lifestyle. 

6. Limit the number of fcunily members that can draw SSI. You 
should not be ed>le to have 8 or 10 kids with "ADD" drawing 
thousands of dollars. Also, there should Ije some form of proof 
that the money goes for the child, not the parent. 

7. Require expenditures to be on an EBT system so the monies can 
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be tracked to insure It gets for the proper Items. (ie, rent, 
medical bills, etc. paid, not new cars or trips and such) . A 
photo ID would also be helpful to curb fraud on the Medicare 
side. I have been told that people give their cards to sisters 
or cousins to use at clinics. 

8 . There needs to be a separate division which handles chronic 
cases such as cancer, heart attaclcs, strokes, etc. There should 
be a specially trained staff to handle chronic cases who work 
directly with the claimant, physicians and hospitals to insure 
these people who are looking death in the face don't have to go 
through the endless processes which are currently taking in many 
cases years to decide. They should not have to "get in line" 
behind alcoholics and drug addicts. It is beyond comprehension 
that a 51 year old man with terminal cancer is put in the same 
"pool" with a 32 year old drug addict whan it comes to 
determining need. Once they go through the same series of hoop 
jumps, odds are the cancer patient is dead while the drug addict 
just keeps on getting high. It is unbelievable that my 
government would do such a thing but you know what, it happens 
every day. I have a lady right now that was Involved in a head 
on collision (driver of the other car wais DOA) , her legs were 
crushed, not just broken, CRUSHED, to the point that she can not 
stand on them and needs Intense physical therapy and pain 
management. They denied her. But you get a kid whose counselor 
says he doesn't act like other kids his grade, and they can't get 
the check Ijook out fast enough! ! ! Something is wrong. 

9. As I mentioned before, 1 feel there needs to be more emphasis 
placed on efficiency and effectiveness in key areas. 

Modernization of system or more effective utilization of 
personnel perhaps. 

10 . While I realize there is going to be some changes in the 
requirements for alcoholics and drug addicts, I feel the new 
language may still be too lenient . Are we enabling these people 
by helping them out with money? 

11. Make the ban on fraudulent draws for life, not 10 years. 

12. Encourage reporting abuse. I get people every week who call 
and say their neighbor or cousin or someone is drawing SSI or SSO 
and is not as bad off as a lot of other people who can't qualify. 

13. There should be a Ist priority "garnishment" for child 
support for anyone who receives SSI or SSD. Also, we should 
consider a requirement that government payments including income 
tax and social security payments are used to offset the care 
provided to those Individuals in government funded mental or 
correctional facilities. 

14. There needs to be a cross reference directory for name 
changes that will allow S5A to track possible fraudulent claims. 
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WORK RECOVERY, INC. 

2341 S. Friebus, Suite 14 
Tucson, Arizona 85713 
520-322-6634 
Toll Free 1-800-332-3746 
Fax 520-325-5277 


STATEMENT OF MARK DAKOS, VICE PRESIDENT. WORK RECOVERY, INC. 


Mr. Chairman. Members of the Subcommittee: 

I would like to take this opportunity to commend you on the excellent series of hearings 
the Subcommittee is holding on issues related to the growth in costs and caseloads of the Social 
Security Disability insurance program and the possibility that a stronger and more effective 
rehabilitation and re-employment effort can have a positive effect on these issues. 

As you may recall I had the privilege of appearing before your committee on May 24 to 
describe the ERGOS” Work Simulator, a functional capacity evaluation system that was 
developed by Work Recovery, Inc and which is being used in Social Security Disability cases 
at both the initial determination level and the hearing level, as well as in workers’ compensation 
cases, Americans with Disabilities Act compliance simations. long term disability insurance 
claims and couns of general jurisdiction. 

In view of the range and diversity of ideas for improving the disability determination 
process and prospects for re-employment of disability applicants and beneficiaries that have been 
presented to the Subcommittee, I wanted to take this oppormnity to provide a more generic 
statement for the record of the August 4 hearing. In this statement I have tried to draw more 
broadly on my experience in the vocational rehabilitation field as well as my work at Work 
Recovery. Inc. with the ERGOS” Work Simulator, to try to identify some key elements that 
would need to be included in any successful program to assist persons to return to work and 
leave the disability rolls. 

First, it may be useful to consider not only the urgent need for improvements in the 
Social Security disability process and in returning beneficiaries to productive employment ut 
also some of the philosophical and technical strides which have been made in recent years to 
facilitate progress in this area. For example, at Work Recovery, Inc. the development of the 
ERGOS” Work Simulator for objective computerized measurement of an individual’s physical 
and functional capacities as they relate to work performance provides a very valuable tool for 
evaluating work potential as well as "disability.” Moreover, there seems to be some renewed 
national emphasis on what persons with disabilities can do. rather than what they cannot do. This 
also suggests that it may now be timely to take a fresh approach to the question of remm to 
work on the part of persons with long-term and severe impairments, such as those receiving 
Social Security disability benefits. 
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Conflicting basic premises: 

1 . There is an unquestioned need for basic income support programs for persons who 
have such long-term and severe impairments that they cannot reasonably be expected to support 
themselves through current woric. 

2. There are obvious and enormous advantages — in terms of national values, the 
appropriate use of tax dollars, the strength of the national economy, and the well-being of 
persons with disabilities - if persons with disabilities can remain or become active members of 
the work force. Work is often the key to a sense of usefulness and self esteem and to the 
rewards that come from being a participating and contributing member of one's family and one’s 
community. 

Reconciliation: 


While work must generally be the preferred option, a strong Social Security program 
must be available for those for whom there is no realistic "option.” In balancing these concerns, 
it is critical to find ways to determine which persons with disabilities can be expected to work, 
to enable such persons to take advantage of their work potential, and yet to recognize that there 
will be those for whom work is not a reasonable alternative. Although it is true that some 
exceptional individuals with the very severest long-term disabilities do remain or become 
productive workers, such results are extraordinary; public policy cannot be premised on the 
assumption that they will become the nile. 

Present Law Vacuum: 


The job of identifying the remaining functional capacities among persons applying for and 
receiving Social Security Disability Insurance benefits and providing the requisite rehabilitation 
and related services is a crucial one and one that is not now being well done. This is not an area 
in which Social Security Administration has great experience or expertise. And despite the 
statutory structure which accords state agencies a major role in the disability determination 
process and which gives primary rehabilitation responsibilities to state agencies administering 
rehabilitation program, there has been a lack of leadership and coordination in this area. 

Potential for Public-Private Partnership: 

There is a growing body of experience in the private sector that suggests more can be 
done to return disability beneficiaries to productive employment and there is a growing body of 
experience of effective cooperation between SSA and private providers, through contracts and 
demonstration projects. The difficult, but doable, task is to craft a new working relationship 
between the private sector and the SSA, including the State Disability Determination Services 
and the applicant/beneficiaries that will take maximum advantage of the strengths of each partner 
and will not risk deterioration into the half-hearted and ineffective situation that now exists. A 
system based on the use of vouchers which beneficiaries could use to select the appropriate 
vocational rehabilitation counselor seems a most promising approach. 
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There are doubtless many forms such a partnership may take but some characteristics, 
some safeguards and accountability measures, seem essential to any successful effort in this 
direction. These include: 

1. Maximum feasible reliance on effective and objective criteria for selection of 
reiurn-to-work candidates. 

2. Maximum feasible reliance on a retum-to-work and employment monitoring 
process that is clearly defined, with measurable milestones and quantifiable results. 

3. Payment to providers based on achievement of key milestones and. ultimately 
successful return to work and termination of disability benefits. Payment should relate to 
provider costs rather than be framed as an open draw on "trust fund savings." Providers who 
services were not found to be cost effective should be terminated from the program. 

4. The program should be subject to ongoing review and programmatic audit by a 
special unit in the office of the SSA Inspector General. 

Functional Assessments 

It is possible today to do much more sophisticated, objective and informative assessments 
of an individual's functional capacities. The use of Functional Capacities Evaluations. 
Transferable Skills Analyses and Residual Functional Analyses can be of very great value both 
in the disability determination process and in the process of identifying individuals likely to be 
able to return to work as well as developing and implementing appropriate and effective return 
to work strategies. The earlier in the process, and the more universally such tools are used the 
more effective they can be. 

However, even in the relatively late and limited circumstances in which "residual 
functional capacity" evaluations are now called for in the Social Security disability process - in 
the initial determination where a person has severe impairments(s) but does not "meet or equal" 
the medical listings, and frequently (at AU discretion) at the administrative hearing stage - the 
use of state-of-the-art technology and expertise in evaluating functional capacity could be of 
enormous value in improving the consistency and objectivity of the decision-making process and 
in providing clues as to potential for rehabilitation and return to work. 

Obviously, more extensive use of state-of-the-art functional assessments early in the 
disability determination process, and general use in Continuing Disability Reviews (CDRs), 
would have additional advantages, especially if used in conjunction with a greatly strengthened 
"employment strategy" or retum-io-work effort. 

Under optimal conditions, virtually all disability applicants might undergo the functional 
capacity evaluations at the same time that medical evidence was being gathered and submitted 
in order that (a) those who did not meet the Social Security definition of disability and (b) those 
who might be candidates for return to work in the near future could move quickly into a return 
to work track. 
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Process Following Functional Evaluation 

Whether or not SSA moves to broader use of computerized and objective evaluations of 
functional capacity, such modem evaluations of functional capacity must be a first step in the 
rehabilitation/ remm-to- work process. Such evaluations are uniquely valuable in providing the 
substantive, quantifiable data that are necessary to make a determination as to the feasibility of 
rehabilitation efforts. Where immediate vocational rehabilitation is not promising, the beneficiary 
and the provider alike can be spared unnecessary stress and frustration and the beneficiary may 
be referred for medical or rehabilitation or other appropriate services. 

Further with the use of the transferable skills analysis and information on the individual’s 
work and educational history, the re-employment effort can begin as close as possible to the job 
the person held prior to this disability. 

Meeting with employer: In the effective provision of vocational rehabilitation services 
a counselor should always consider the transferable skills of the client prior to proceeding in 
directions that deviate from previous vocational history. In many cases an excellent employer- 
employee relationship existed prior to the onset of disability. Both parties may be looking for 
guidance in determining what type of work functions would be plausible without the risk of 
further injury. Also, the employer may be unaware of some of the transferable skills of the 
employee and the worker may be unaware of some of the types of positions the employer may 
be able to develop. 

Thus, an important step in an effective and accountable return to work process is a 
requirement that the counselor meet with the employer and employee to explore the options 
which may exist. The decision as to whether return to modified or alternate work can be 
achieved should be fully documented. 

F.siablish Decision Tree/Set and Meet Time Lines: Where return to work with the prior 
employer is not feasible, it will be necessary to move to further rehabilitative efforts such as 
rehabilitation directed at the use of transferable skills; vocational exploration using residual 
functional analysis; specific rehabilitation plans; a of ongoing monitoring of approved plans. 

In order to have some assurance that vocational rehabilitation efforts will be effective and 
that there will be positive outcomes, it is essential to follow a logical process or "decision tree," 
and to establish and adhere to reasonable time frames to accomplish the steps in the process. 
Experience suggests that difficulties arise in the present system when VR counselors stray too 
far from an appropriate framework for the delivery of services. 

Professional Stams of Vocational Rehabilitation Counselors: Currently there is a great 
range in the competency and effectiveness of different vocational rehabilitation counselors; there 
are no minimum standards to practice as a VR counselor, and fees or salaries do not generally 
vary on the basis of professional education or proficiency. 
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With a greater emphasis by Social Security upon rehabilitation, and greater use of Federal 
dollars and private enterprise in this field, there will be a unique opportunity to establish 
minimum standards and to improve the quality of services throughout the system through 
provider competition and payments based on appropriate fees for top quality service. 

Payment to Providers 

In any voucher system it seems desirable to base payment to Vocational Rehabilitation 
providers on some measure of successful outcomes. Under the present system State VR agencies 
are generally reimbursed by SSA (for "reasonable and necessary costs") only in cases where the 
individual works at or above the SGA level (now $500 per month) for at least nine months. (In 
the absence of such "reimbursement" the rehabilitation is financed through the Federal-State VR 
program.) 

Clearly, a different approach will be needed in the case of a voucher system which also 
utilizes private providers. An appropriate "milestone" payment approach will be necessary in 
order to encourage and enable a wide range of competent providers to participate. 

The rate of payment would need to be high enough to cover provider costs, including a 
reasonable recognition of the professional credentials of the counselors and the levels of 
expertise required. It would also have to be low enough to assure that there would be no 
question as to the net value to the trust funds (in the case of Disability Insurance) or the net 
value to general revenues (in the case of SSI payments based on disability) without undue 
speculation as to how long the individual would have continued to receive benefits in the absence 
of vocational rehabilitation. 

The concept of a payment to vocational rehabilitation counselors based upon a percentage 
of savings to the Trust Fund also raises serious concerns. An "award system" of this nature, 
coming directly from the diminishing resources of the Trust Fund will jeopardize the continued 
solvency of the Fund. Furthermore, determining the extent of savings is subject to several 
considerations that will produce a wide range of purported savings upon which an accurate 
payment cannot be based. The payment of fees predicated upon the documentation of a 
successful placement and based upon a negotiated capitation level is the most appropriate means 
to compensate a counselor for services. 

In addition, it should probably be specified that SSA could enter into voucher agreements 
only with providers that met certain standards and could terminate agreements with providers 
that did not meet performance criteria or other requirements. 
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Conclusion 

The development of a more effective rehabilitation process for Social Security disability 
applicants and beneficiaries is necessary. The basis for such reform should be focused upon 
outcomes and should include; a reium-to-work approach; accountability of rehabilitation 
personnel; and a cost effective and fair compensation plan. The new system should also include 
an oversight mechanism in order to ensure value for services provided. 

Such a system should be based upon an appropriate process which delivers quality service 
to the recipient and heightens their chances of successful return to suitable, gainful employment. 
Payments should be based upon the combination of the process associated with the new system 
and the outcome of vocational rehabilitation services. Such an approach would benefit both the 
participant as well as the solvency of the Social Security Trust Funds. 
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July 31. 1995 

The Honorable Lewis F. Payne. Jr. 

U.S. House of Representatives 
2412 Rayburn House Office Building 
Washington. D.C. 20515 

Re: Cost-Benefit Analysis of the ERGOS™ Work Simulator 

Dear Congressman Payne; 

During the May 24. 1995 Ways & Means Social Security Subcomminee hearing you 
voiced considerable interest in the use of technology to assist with Social Security disability 
determinations. In particular, you requested cost-benefit Information which would document 
any savings to the Trust Funds based upon the use of functional assessment technology, 
especially ERGOS™. 

I have enclosed a cost-benefit review which estimates that Tmst Fund savings between 
1996 and 2002 could total nearly S3 billion dollars, assuming that the ERGOS™ Work 
Simulator could improve the accuracy of disability decisions by only 1 % . These estimates 
are based upon current regulations without regard to any change in the definition of disability 
for Social Security benefit purposes; we consider these estimates to be very conservative. 

Though administrative savings are included in these estimates, other savings which 
could be generated through the use of ERGOS™ have been e.xcluded because they would 
assume a significant change in the current management of disability processing. With the 
consistent processing of Continuing Disability Reviews by the Social Security Adminisuation. 
the ERGOS™ Work Simulator could be used to determine improvement in a beneficiary's 
vocational capabilities and/or focus the vocational rehabilitation efforts needed to remm that 
individual to the labor force. 

My recent meeting with Ford Drummond of your staff presented an oppotrunity to 
further explain how the use of neutral technology can be of assistance to the adjudication 
process of workers' compensation programs throughout the federal sector, as well as 
entitlement programs such as Social Security and Veterans’ .Administration disability 
programs. I believe that similar savings can be generated in all of these programs through 
the use of functional assessment technology. 

Should you have any questions about this review. I hope that you will not hesitate to 
let me know. 1 will be attending the August 3 hearing and look forward to seeing you again 
at that lime. 


WORK RECOVERY, INC. 
2541 S. Friebus. Suite 14 
Tucson, Arizona 85713 
520-322-6634 
Toll Free 1-800-332-3746 
Fax 520-325-5277 


Sincerely. 


Mark S. Dakos 
Vice-President 
Imergoveramental Affairs 
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BRUCE D. SCHOBEU 

S OAKWOOO WAY 
ROBBiNSVIULE. Oe691-»5e3 


July 27, 1995 


Mr. Mark Dakos 

Vice President, Intergovernmental Affairs 
Work Recovery, Inc. 

2341 South Friebus, Suite 14 
Tucson, AZ 85713 

Dear Mark: 

I have reviewed the information on the ERGOS Work Simulator and developed illustrative 
estimates of the benefit savings that could accrue to the Social Security Disability Insurance (DI) 
program from using ERGOS equipment to make determinations of disability on new applicants 
for disabled-worker benefits. This letter describes the disability-determination process under 
present law and explains how the use of ERGOS equipment could improve that process. 

If the use of ERGOS equipment could improve the accuracy of disability decisions enough to 
reduce the number of new awards by just 1 percent (or by 6-7 thousand per year), then benefit 
expenditures would decline by about S33 million in 1996, relative to expected costs using current 
procedures, and the savings would grow to about $343 million by 2000. An additional 
$1004- million in administrative expenses could be saved through eliminating most expenditures 
for “vocational experts” and reducing the number of hearings required at the administrative law 
judge (AU) level. TTie combined benefit and administrative savings over the critical budgetary 
period 1996-2002 could total nearly $3 billion. Such savings would gready exceed the cost of 
procuring the ERGOS equipment. In other words, it would more than pay for itself. While 
these savings estimates should be regarded as illustrations, rather than projections, I believe that 
they are reasonable, as explained below. 

Current Process 


At the initial stage, disability determinations are performed by state agencies under contract to 
Social Security Administration (SSA). In recent years, the annual number of disabled-worker 
determinations has been around 1.2 million. Roughly 40 percent of these applicants are awarded 
benefits at the initial stage, and the other 60" percent are denied. These figures do not include 
either (1) additional determinations that are done with respect to disabled widow(er)s and 
children under the DI program or (2) determinations with respect to applicants under the 
Supplemental Security Income (SSI) program. The ERGOS Work Simulator has limited 
applicability in those situations, because the determinations are much less likely to involve 
vocational considerations (as described below). 
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Mr. Mark Dakos 
July 27. 1995 


An applicant who is denied at the initial (state agency) level can appeal that decision. The first 
level of appeal is called "reconsideration" and is handled at the same state agency that did the 
initial decision, although by different personnel. If the claim is still denied, the applicant can 
request, in order: (1) a hearing before an AU, (2) a review by SSA’s Appeals Council, and (3) 
a hearing in a Federal District Court. Most awards on appe^ are made by AUs, who in the 
aggregate are responsible for about one-fourth of all disability benefit awards. 

At all levels, disability determinations must follow a "sequential-evaluation process" prescribed 
by regulations. The first three stages take into consideration only current work activity and 
medical factors, and most decisions can be made at those stages. If the medical evidence is not 
sufficient to justify an allowance or denial, then the evaluation must continue to the last two 
stages. 

The fourth stage of the process is a determination as to whether the applicant can still perform 
work that he or she did in the past. If so, then benefits are denied. The fifth stage considers 
whether the applicant can do "other work" that may exist in the national economy, taking into 
account the applicant’s age, education, and work experience. If so, then benefits are denied; 
if not, then benefits are awarded. 

The ERGOS Work Simulator is designed to provide information that can be used to evaluate 
vocational characteristics, which are relevant only at the fourth and fifth stages of the sequential- 
evaluation process. It is not particularly useful at the earlier, medical-based stages. Because 
disabled widow(er)s, children, and SSI applicants tend to have limited (or even nonexistent) 
work histories, vocational factors usually have little to do with determining whether or not these 
applicants are disabled. ERGOS, therefore, tends not to be useful in such cases. 

Erroneous Decisions 

SSA monitors the accuracy of decisions made by the state agencies that perform the initial 
disability determinations and reconsiderations. If an agency’s accuracy is below a specified 
threshold, then SSA is required to take action to raise the accuracy. If the accuracy does not 
improve, then SSA may be required to take over the agency’s determination function (although 
this has never occurred). SSA’s Appeals Council monitors the accuracy of AU decisions, 
although to a more limited extent. 

With respect to accuracy alone, only four types of decisions can be made: (1) disabled applicants 
can be awarded benefits, (2) non-disabled applicants can be denied benefits, (3) non-disabled 
applicants can be awarded benefits, or (4) dis^led applicants can be denied benefits. Obviously, 
the first two types of decisions are correct, and the last two are incorrect. Of course, no action 
is necessary with respect to correct decisions, which are the great bulk of all decisions (well over 
90 percent). 
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Mr. Mark Dakos 
July 27, 1995 


Incorrect denials tend to self-correct, because of the increasing willingness of applicants to avail 
themselves of the elaborate appeals process, as well as the presence of a large corps of lawyers 
and other "claimants’ representatives" who are more than willing to help applicants to punue 
their claims. These appeals are often successful; for example, the ALJs have reversed disability 
denials at a 70-percent rate for several years. Obviously, some deserving applicants who are 
denied benefits do not pursue appeals, for a variety of reasons, but most do so and are ultimately 
awarded benefits. 

Incorrect awards present greater problems. The government has limited opportunities under the 
law to reopen incorrect award decisions and limited resources to bring to bear on the problem. 
Moreover, the applicant in such a situation has nothing to gain by cooperating with the review. 
Consequently, most incorrect awards do not get changed, and the applicant begins receiving 
benefits, which can continue until the person reaches normal retirement age (at which time the 
benefits are converted to retirement benefits, generally at the same monthly rate). 

The government is required to review the eligibility status of disabled beneficiaries, usually once 
every 3 years, but these reviews have become so terribly backlogged today that they are often 
not done or are done in a perfunctory manner. In any case, the law requires SSA to abide by 
its earlier determination, unless it can demonstrate that the beneficiary has "medically improved" 
(with a few insignificant exceptions to that rule). The average new award results in annual 
benefit payments of about $10, (XX) today, and the average beneficiary remains on the rolls for 
about 10 years. 

SSA’s latest data with respect to error rates cover the period April-June 1995. During that 
calendar quarter, the "decisional return rate” on awards was 0.9 percent. The "documentation 
return rate" on awards was 2.7 percent. All of the decisional returns were, by definition, 
erroneous awards. Some of the documentation returns were actually correct decisions, but the 
correctness could not be demonstrated by examining the file. If we assume, for purposes of 
illustration, that 40 percent of the documentation returns were actually erroneous awards, then 
the overall error rate on awards is about 2 percent. Reducing this rate, even slightly, can save 
considerable program dollars. 

Use of ERGOS Work Simulator 

Some erroneous awards occur at the medical stages of the sequential-evaluation process. These 
stages are not especially error-prone, however, because much of the medical data used is 
objective, and the personnel making the medical evaluations always include trained doctors. The 
trickiest decisions, however, are the ones that cannot be made on the basis of medical evidence 
alone. These decisions occur in the fourth and fifth stages of the sequential-evaluation process, 
where vocational factors are considered for the first time and where ERGOS can make a great 
contribution. 
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Currently, vocational evaluations are done by vocational experts hired by the state agencies, 
ALIs, and claimants’ representatives. The quality of the work varies from expert to expert, and 
the evaluations can be very subjective. The ERGOS equipment, on the other hand, has a record 
of producing consistent, reliable results. The use of ERGOS equipment clearly can reduce -- 
and experience in other programs suggests that it can virtually eliminate ~ the number of errors 
that occur at stages four and five. For purposes of illustration, we may assume that the overall 
error rate on awards is reduced by half, from 2 percent to 1 percent. Other assumptions could 
be made, but the results would be directly proportional to those resulting from this 1-percentage- 
point reduction. 

Benefit Savings from Reduced Awards 

The illustrative benefit savings resulting from a 1 -percentage-point reduction in the annual 
number of awards are shown in the enclosed chart. The savings start at $33 million in 1996 and 
rise gradually to $343 million in 2000 and to $535 million in 2002. Not surprisingly, these 
figures will ultimately approach 1 percent of the cost of the DI program, which is estimated to 
cost $74 billion annually in 2002 (according to the 1995 OASDI Trustees Report, intermediate 
assumptions). 

Administrative Cost .Savings 

The use of ERGOS equipment would also reduce the administrative costs of the DI program, 
which now exceed $1 billion annually. The savings would occur two ways; 

1. Elimination of most vocational experts . Currently, SSA spends millions of dollars each 
year for the services of vocational experts, who evaluate claimants for disability benefits 
and produce reports on their capabilities. Those reports become part of each applicant’s 
file and are taken into account by the various decision-makers. TTie ERGOS equipment 
could replace these experts in most cases. 

2. Reducing the number of ALJ hearings . To the extent that the use of ERGOS equipment 
reduces the number of erroneous denials, it will reduce the number of appeals as well. 
That will reduce the number of ALJ hearings, the average cost of which now exceeds 
$ 1 , 000 . 

In addition to producing reliable, objective evaluations, the ERGOS equipment also has the 
capability of transmitting its results electronically, thereby reducing delays in getting the 
necessary information to the evaluation team. Thus, administrative costs could decrease while 
the quality of service simultaneously increases. 
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Other ■Savini>'i 

ERGOS could someday be used in the context of continuing disability reviews (CDRs) of 
disabled worken. As noted above, these reviews are often not done today, but they are still 
required by law and will resume at some point (unless the law is changed). When they resume, 
the ERGOS equipment could play a role, because it could demonstrate improvement in 
vocational capabilities. As noted above, SSA is ordinarily bound by its earlier determinations, 
unless it can demonstrate that the beneficiary has "medically improved." Increased vocational 
capabilities might be used as evidence of such medical improvement. This is an area for further 
study. 

Conclusion 

The Congress and SSA have recognized for years that substantial savings would result from 
reducing the error rate on disability awards. The error rate has already been brought down to 
a fairly low level, in historical terms, but it can still be reduced funher. ERGOS equipment has 
already demonstrated its potential to improve decisional accuracy in other programs, and it could 
likely do the same for DI. At a minimum, I believe that SSA should run an experiment using 
ERGOS, to see its impact. If ERGOS can reduce the DI award error rate by only 1 percentage 
point, it would much more than pay for itself. 

Please let me know if I can provide any additional information. 


Yours truly, 



Bruce D. Schobel, FSA, MAAA, FCA 
Consulting Actuary 


Enclosure 
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